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Eastern  District  of  Pennsylvania^  to  wit: 

BE  rr  REMEMBERED,  Tlua  on  the  third  dcurf December ^  m  the  forty»9ixth 

year  of  the  Independence  of  the  United  l^tatet  of  America^  A.  D.  1891, 

[SEAL.]   Abraham  Small,  of  the  oaid  dUtrict,  hath  depouted  in  thie  ofice  the  title  of  a 

bookt  the  right  whereof  he  cUamo  at  proprietor^  in  the  -worde  following',  to  istl.* 

**  Reportf  of  Catet  adjadged  in  the  Sapreme  Court  of  Pe&Dtylf ania.    By  ThomM  Ser- 
geant, and  Wflliam  Rawle,  joo.  Vol.  IV." 

In  cor^omdty  to  the  act  of  the  congreoo  of  the  United  Stateo,  intituled  ''An  act  for  the 
encouragement  of  learnings  oyeecwing  the  copietoftnape,  charter  and  booke,  to  the  authere 
and  troprieton  ofeitch  copiee  during  the  timet  thiran  menUoned,^*  And  alto  to  the  act, 
entitUd,  «  An  act  tupbtementary  to  an  act,  entitled  <  An  act  for  the  encouragement  of 
learfdng,  by  tecuring  the  copiet  of  mapt,  charity  and  bookt,  to  the  authert  and  proprietore 
of  tuch  copiet  during  the  timet  therein  mentioned^  and  extending  the  ben^fitt  thereof  to  tha 
arte  of  det^^ning,  engravings  and  etching  hittorical  and  other printt.** 

D,  CALDWELL, 

Clerk  tf  the  EaetemDitirict  of  Penniyhmnim. 


/^.  y(Je^.  ^f  /^^3 
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WILLIAM  TILGHMAN,  Esq.  Chief  Justice. 

JOHN  B.  GIBSON,  Esq.       \  j    ^ 
THOMAS  DUNCAN,  Esq.  /  J'»«*»«««« 

ATTORNEY  GENERAL. 

AMOS  ELLMAKEB,  Esq. 
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PageSO,riiie  9,nit(eftdorAooiiiiiim,afUrthewoitl<<  d»2£art/'iiuA[eapei^ 
<A         10,  strike  out  the  period  after  the  word  «ca«et.^ 
24,  before  «  conUn^UtUon^*^  insert  <*  in,*^ 
3S,  for  <<  Me  legUkOroejuiUdUiUimi*  reed  ^  thdrjuritdktioiL** 
S8,  for  "  rcatpfi,**  rtftd  "  twomJ* 
9  fromhottom,  for  **  mandaimueit**  rMd  **  mandamut,^* 
5»,  for  «/^,"  read  «'<&.»• 
S6,  for  «  duiincliont**rttA ««  dettructiofi.** 

11,  for  «  vendon/'  read  «  hawken,** 
S  from  bottom,  for  «  cwned"  read  **  obtained,^ 

7  from  bottom,  for «« there**  read «« l*«i." 
85,  before  «  tr.  £$«,»  insert «  wfrC&iir." 

8  from  bottom,  for  *<nMem,''  read  **  tectire." 
16,  for  «  l^oiNf,''  read  «  dum." 

85,  for  <«  on  aeeounit**  read  «  out** 

3  from  bottom,  for «« «rric%,'*  read  <<  Mi^.*' 

86,  for  "Ae," read  "or." 

4  from  bottom,  for  <*  reetrain,**  read  **  extend,'* 
16,  for  "  ditrfcftofi,"  read  "  ducredon.** 

5,  for  «  amtblaim/'  read  "  cofi^>£atfft.** 

12,  for «« /fl#r,"  read  «•  /^r.** 
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100, 
101, 
186, 
188, 

m, 

170, 
170, 

845, 
851, 
896» 
388, 
385, 
387, 
463, 
488, 
494, 
500, 
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CASES 


IS  THS 

SUPREME  COURT 

or 

PENNSYLVANIA. 

Eastern  District,  MARCH  TERM,  1818. 

1818. 


PhUadelpfma. 


GuiER  &  DiEHL  against  Page.  Wednetdof, 

THIS  cause  was  tried  at  Nt9t  Prius  on  the  3l8t  yanua'  ODaniefor 
ry  last,  before  the  Chief  Justice,  when  a  verdict  was  found  Son^^po^, 
for  the  pbmtifls  for  1839  doDars  57  cents.  ^  rfhIIJT 

paper  •Mch 

On  a  motion  by  the  defendant  for  a  new  trial,  which  ^f^^V*^^^^^' 
now  argued,  the  only  question  was,  as  to  the* true  meaning  ^f  ^'''^^' 
a  sale  for  approved  indorsed  paper,  which  J.  R.  JbigersoU^ 
for  the  defendant,  contended,  meant  notes  to  be  approved  by 
the  seller.    The  consequence  he  said  was,  that  until  the  sel-  , 

ler  approved,  the  contract  was  open.  This  was  the  construe* 
uon  of  all  the  auctioneers ;  and  it  was  most  convenient,  be- 
cause the  credit  of  paper  is  a  very  delicate  thing.  He  cited, 
Cooke  V.  Oxley,(a)    Webster  v.  Hoban.{V) 

The  Court  stopped  Mr.  Chatmcey^  who  was  about  to 
argue  for  the  plaintiffs,  being  clearly  of  opinion,  that  on  a 
sale  for  approved  paper ^  the  construction  of  law  was,  paper 
which  ought  to  be  approved^  and  therefore  the  contract  was 
not  open. 

New  trial  refused,  and  judgment 
for  the  plaintiffs. 

(a)  S  T.  Hep,  653.  [b)  7  Cranch,  399. 

Vol.  IV—A 
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I  The  Commonwealth  against  Cornman. 


Pfdladclphia, 


under  the  bT  ^  HABEAS  CORPUS  issued  in  this  case  to  Cornman^ 
solvent  laws  of  who  was  keeper  of  the  debtors'  apartment,  to  produce  the 
iw"'brgi:*;  body  of  Richard  Graf. 

petitioner  do 

the  list  of  er«-  The  rctum  Stated,  that  Graf*  wsls  imprisoned  under  an 
^TtifTe"™"  execution  issued  by  alderman  Bertram,  for  57  dollars  48 
Couii,  the  cents,  debt  and  cosU,  on  a  judgment  obtained  against  him  by 
pi" kinff  at**  David Fisler, before  justice  Thompson,  which  had  been  trans- 
yhose  Mithe  ferred  from  the  docket  oi  the  lustice  to  that  of  the  alderman. 

II  imprisoned;  •f 

proTided  he 

nouS'pi^-  *       Graff  ViZA  surrendered  by  his  special  bail  on  the  10th  Sep* 

^ibcd  by  the  tember,  181 7.     On  the  9th  October,  1817,  he  was  discharged 

under  the  insolvent  laws,  on  a  petition  dated  September  I8th, 

1817  ;  but  the  name  of  the  plaintiff  was  not  mentioned  in  the 

list  of  his  creditors,  returned  to  the  Court  of  Common  Ploas. 

On  this  ground  Golder,  for  the  creditors,  opposed  his  dis- 
charge. 

.  Lloyd,  for  Graff,  was  stopped  by  the  Court. 
• 
Per  Curiam.  There  is  no  appearance  of  fraud  in  this 
case.  The  Court  of  Common  Pleas  must  have  known,  that 
David  lisier  was  a  creditor,  because  Graff  was  imprisoned 
at  his  suit.  Fisler  had  notice  of  the'application  for  discharge, 
in  the  manner  prescribed  by  the  Court,  viz.  by  advertisement 
in  the  newspapers,  and  might  have  objected.  He  was  not 
injured  by  the  omission  of  his  name  in  the  petition.  We 
must  suppose,  that  the  Court  of  Common  Pleas  were  satis- 
fied, that  their  order  for  giving  notice  had  been  complied 
with.  The  proceedings,  therefore,  are  complete,  and  the 
defendant  having  been  discharged,  was  not  liable  to  be  arrest- 
ed again  for  the  same  debt.  This  Court  directs,  that  Rich" 
ard  Graff  be  discharged  from  imprisonment. 

Prisoner  discharged. 
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CuRREK  against  Crawford.  n^l 

^  FMladdphia,  ' 

In  Error.  ilu^h^. 

THIS  case  came  before  the  Court  on  a  bill  of  excep-    a  book  of 
tions  to  evidence,  aealed  by  the  District  Court  for  the  city  JnS^venBed 
and  county  of  Thtladelphia.  ^^tXT"^^ 

gooil  ••▼ideDte 

,    It  was  an  action  to  recover  the  value  of  a  quantity  of  lime  ^y^^\  \*^ 
sold  and  delivered  by  Crawford^  the  plaintiff  below,  to  Ci/r- t^^  of  lime, 
rm.     On  the  trial  the  plaintiff  produced  books,  which  he  '^li^  ^ 
swore  were  his  books  of  original  entries  of  goods  sold  and  fortify  the 
delivered,  and  that  the  entries  were  made  at  the  times^  and  oath  </tbe 
by  himself.     On  his  cross-examination  he  stated,  that  he^JJ^^^ 
was  present  at  some  of  the  times  when  lime  was  delivered  lime  ^•»  >«- 
to  Curren;  that  by  "Mr  times^''  mentioned  in  his  examina-deUTered. 
tion  in  chief,  he  meant  the  times  when  the  lime  was  loaded    ^^^  ^^ 

appear  oo  m- 

in  the  wagons  at  the  lime  kiln  ;  that  he  was  not  present  at  a//tpeetion  or 
the  times  the  wagons  were  loaded ;  that  he  was  some  times  uon  anthe*^' 
in  Phiiadelphia^  but  was  not  present  at  aii  the  times  the  lime  ^^  ^  ^^ 
delivered  there.  be  a  book  of 


origioal  eQ« 

A  certain  entry  in  the  book,  in  these  words  and  figures  was  coart  mar  r«. 
then  referred  to,  "  1 1  15  ^.  MarpoL  ^^ZS: 

60  Thcmertu  Coren.^^        Ifthbdoca 

not  elearly  ap- 


The  plaintiff  could  not  say  he  was  present  when  the  lime betabmirtiMi 
mentioned  in  that  entry  was  loaded,  or  when  it  was  deliver-  Jbokte'o?  ^^ 
«d.  On  being  examined  by  the  Court,  he  said,  he  was  at 
home  five  days  out  of  six,  and  the  lime  which  he  did  not  see 
loaded,  he  generally  saw  delivered.  He  was  in  town  one  day 
in  every  week.  Some  of  the  wagons  were  his  own,  and  some 
^ere  his  tenants,  in  his  employ  during  the  whole  season. 

The  defendant's  counsel  objected  to  the  reading  of  this 
entry,  but  the  Court  admitted  it. 

P.  -4.  Browne^  for  the  plaintiff  in  erron  The  practice  of 
permitting  a  party  to  prove  his  own  booksy  was  introduced 
by  necessity  into  this  country;  in  early  times  few  tradesmen 
kept  clerks.  It  is  in  contravention  of  the  general  principles 
of  evidence,  and  ought  not  to  be  extended  to  cases  in  which 
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1818.  such  necessity  does  not  exist.  It  is  confined  to  two  cases, 
Philadelphia,  viz.  goods  sold  and  delivered  where  better  evidence  cannot 
CuEBEir  i^e  procured,  and  work  and  labour  done ;  and  Courts  are  ex- 
Crawtobd.  tremely  careful  not  to  stretch  so  dangerous  a  rule  beyond 
these  limits.  A  tradesman  may  prove  his  own  books  to 
charge  an  original  debtor,  but  not  a  third  person  who  has 
guarauteed  payment.  PouUney  v.  Ro$B.(a)  He  may  prove 
entries  made  by  himself,  but  not  entries  made  by  his  daugh- 
ter, who  is  dead.  Karsper  v.  Smith.(b)  A  book  of  original 
entries  is  not  evidence  to  prove  the  time  a  vessel  lay  at  a 
wharf,  in  order  to  charge  the  defendant  with  wharfage.  Wil* 
mer  et  aL  v.  IsraeL(c)  Nor  can  a  receipt  for  goods,  writteA 
in  a  book  of  original  entries^  and  signed  by  the  person  to 
whom  they  are  delivered,  be  proved  in  any  other  manner 
than  ordinary  receipts,  notwithstanding  a  custom  to  treat 
such  receipts  as  original  entries.  Sterrett  v.  BulL(d)  The 
reason  on  which  these  cases  are  founded  is,  that  other  evi*^ 
dence  of  a  more  impartial  character  might  be  adduced.  la 
^  the  present  case  necessity  did  not  require,  that  the  pliundff's 
books  should  be  received  in  evidence.  The  fime  was  re^ 
ceived  by  the  carters,  who  might  have  been  brought  forward 
to  prove  the  delivery  of  it  to  the  defendant.  The  evidence 
is  objectionable  too  on  another  ground.  It  does  not  appear, 
that  the  entries  were  made  at  the  time  of  delivering  tbe 
goods,  which  our  law  requires.  Nor  is  the  Court  bound  to 
receive  the  books  as  books  of  original  entries,  if  upon  inspec- 
tion they  appear  otherwise. 

Kitteruj  for  the  defendant  in'  error.  There  are  only  two 
objections  which  can  be  urged  against  the  evidence  offered 
in  this  case.  1.  That  that  is  not  a  book  of  original  entries. 
2.  That  the  book  is  fraudulent  on  the  face  of  it^  containing 
erasures,  interlineations,  &c.  The  last  objection  is  not  made 
here.  It  is  not  necessary,  that  the  entry  should  in  aH  cases 
be  made  at  the  dme  of  delivery,  because  it  is  impossiUe  for 
any  man  to  swear,  that  he  remembers  being  present  at  the 
delivery  of  all  the  goods  charged  in  his  books.  Dqr4>ooks 
are  prima  facie  evidence,  not  only  of  the  delivery  but  of  the 
price  of  goods,  but  not  of  money  knt^  or  of  cash  paid*    Dm- 


(a)  I  DaU.  238.  (c)  1  Br^wme^  257. 

(A)  1  Br9wne,  (Appx.)  5S.  (d)  1  jBl^.  234. 
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coign  V.  SAnppci;(a)  though  in  Rodman  v.  Hoopo^i)  the     1818. 
Court  permitted  an  entry  in  a  book,  made  a  long  tnne  be*£^^M^^Mr. 
£i^,  to  be  read  to  the  jury,  in  support  of  the  presumptton  of    Cobbsh 
payment  of  an  old  promiaaory  note.     There  n  nothing  in  the  cbawiqm. 
present  case  to  exclude  the  nde.    The  selling  of  Kme  is  a 
very  extensive  business^  in  which  a  great  number  of  persons 
are  employed.     It  is  impossible  for  the  carters  to  reasember 
die  contents  of  every  load,  or  when  and  to  whom  they  are 
delivered.     It  would,  therefore,  be  highly  onreasonaUe  and 
inconvenient  to  require  them  to  be  brought  forward  to  prove 
the  delivery,  when  it  can  be  proved  as  such  fiKts*  usually 
are. 

The  opinion  of  the  Court  was  delivered  by 
Duncan  J.  The  bill  of  exceptions  states  the  circumstances 
under  which  the  entry  in  the  book  now  objected  to,  was  per- 
mitted  to  go  to  the  jury. 

Books  of  original  entries^  verified  by  the  oath  of  the  part}', 
and  that  the  entries  were  made  by  him,  'have  always  been 
received  in  evidence  in  iViinsy/D«nsa,  from  necesuty,  as 
business  is  very  often  carried  on  by  the  principal,  and  many 
of  our  tradesmen  do  not  keep  clerks.  In  the  country  there 
would  be  a  sugnation  of  all  credit,  if  this  were  not  the  case. 
It  is  superfluous  to  cite  authorities  to  prove  a  course  of  pro- 
ceeding, so  notorious  to  dl  conversant  in  Courts  of  justice. 
The  same  necessity  has  introduced  the  same  rule  in  other 
sutes.  In  South  Carolina^  Foster  v.  Stnikr^  1  Bay^AO^  Spen^ 
cer  y.  Andrew ^  1  B(xy^  119.  In  Massachusetts^  2  Mass.  221  y 
Cogrwett  V.  Dolktn.  In  New  Torij  Vosbury  v.  Thayer ^  12 
Johns.  461. 

•  In  Sterrett  v.  BuU^  1  Bmn.  237,  the  entry  to  be  proved  by 
d^  pkuntiff  must  be  an  original  entry  made  by  himself.  It 
must  be  an  account  of  the  daily  transactions  of  the  party, 
and  not  in  the  nature  of  a  receipt  book.  It  must  be  in  a 
course  of  dealing  between  the  parties,  and  the  entries  made 
«Aout  the  time  of  the  transaction.  This  book  and  this  entry 
appeared  to  be  of  this  description.  The  law  fixes  no  precise 
instant  when  the  entry  should  be  made.  At  or  near  the 
time  of  the  transaction,  they  should  be  made.  It  is  not  to 
be  a  register  of  past  transactions,  but  a  memorandum  of 

(a)  1  reaC0f,  347.  (fr)  1  DaU.  85. 
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1818.      transactions  as  they  occur.     If  the  book  appear,  on  investi- 

PhUatMplda,  gation,  or  examination  of  Ae  pdrty  by  the  Court,  not  to  be 

CcmMXK     such  a  one,  the  Court  may  reject  it  as  incompetent*     If  this 

Gbawiou.  doc^  °^  clearly  appear,  it  is  to  be  submitted  to  the  jury  to 

decide  on.     The  book  here  was  so  submitted ;  its  verity  left 

to  the  juiy.     The  plaintiff  below,  after  having  testified  that 

this  was  a  book  of  original  entries,  and  that  the  entry  was 

an  original  one  made  by  himself,  and  on  his  examination  by 

the  Court,  declared,  that  he  was  at  home  five  days  out  of  slx^ 

and  that  the  wagons  he  generally  saw,  after  loading  the  lime 

or  deliiKering  it,  it  was  not  necessary  to  fortify  the  book  by 

the  oath  of  the  particular  carter,  to  render  it  evidence.    The 

entry  accompanied  by  the  supplementary  oath  of  the  party, 

was  properly  admitted. 

Judgment  aiErmed.  . 


ler     ^  -f- 1  The  Chesnut  Hill  and  Sfuing  House  Turnpike  Company 


agamat  Rutter. 

MiSSlo.  I«  Error. 

Anaetkm  THIS  was  an  action  of  trespass  on  the  case^  in  die 

2biau«rues  Common  Pleas  of  MoiUffomcry  county,  for  stopping  a  water 

agunttmcor-  courSC. 

poraUooag- 

srcgAte  for  a 

tort  The  declaration  stated,  that  the  defendants  below,  the 

Uiati^!eDarr.P^<^ii^^iffs  in  error,  were  incorporated  by  an  act  of  assembly, 
J^^^J}^  passed  on  the  5th  day  of  March^  1804,  entided,  ^  an  act  to 
edof,  was  im- enable  the  Governor  of  this  Commonwealth,  to  incorporate 
wmn^fuOy  ^  Company  to  make  an  artificial  road,  from  the  top  of  CheS' 
Satm  ft^'  ^^^  ^^'»  through  Flourtowriy  to  the  Spring  House  tavern,  in 
negatively,  Montgomery  county  ;^'  that  the  plaintiff  was  seised  of  a  mes- 
wiAinthl*"*®^fi^»  tanyard,  and  tract  of  land,  through  which  a  rivulet 
MoiMfOfthe  from  time  immemorial,  had  flowed,  &c. ;  and  that  the  dc- 
poweitofthe  fendants  contrivingy  and  wrongfully ^  and  injuriously  intend^ 
^m^u'^M^^^  ^^  ^^J^^^  ^^^  said  plaintiff,  and  to  deprive  him  of  the 
all  events,  it  it  benefit  of  Working  and  tanning:  leather,  in  Uie  said  tanyard, 

good  after  jri_  n       *  ..  I         n  ... 

rerdiet.         ^ma  Of  the  proht  that  might  accrue  therefrom,  dtd  wrong* 
fully  anduryustly  erect  and  set  upj  certain  Jetties  orpiers,  on 
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each  side  of  the  said  rivulet,  by  reason  whereof,  the  said  ri*      1818. 
vulet  was  thrown  back,  and  overflowed  the  said  tanyard,  and  FhOadeipMa, 
destroyed  a  great  quantity  of  hides,  &c.  The  Chesnot 

By  the  9th  section  of  the  act  of  incorporation,^^?)  the  com-  spring  Holue 
pany  had  power  "  to  erect  permauent  bridges  over  all  the    Tampike 
waters  crossing  the  said  road."  tJ*"^ 

The  jury  found  a  verdict  in  favour  of  the  plaintiflFy  for    ^'"^"*- 
305  dollars. 

The  errors  now  assigned  were,  1.  That  the  Ck>urt  below 
permitted  an  action  to  be  maintained  against  a  body  cor- 
porate for  a  tort. 

.  2.  That  the  declaration,  if  such  an  action  could  be  main- 
tained, set  forth  no  cause  of  action. 

E.  Ingersoll  and  Jngersoll^  for  the  plaintiffs  in  error.  A 
recurrence  to  the  history  of  actions  will  shew,  that  as  early 
as  the  time  of  Bractan^  a  distinction  existed  between  those 
which  arose  ex  contractu^  and  those  which  arose  ex  delicto* 
Anciently  the  action  of  debt,  was  almost  the  only  remedy  for 
the  recovery  of  money.  Trespass  was  confined  to  cases  ok 
force.  In  the  time  of  Edward  I.  debt  was  the  form  of  action 
in  which  money  was  recovered,  whether  due  on  parol  con^ 
tracts  or  by  specialty ;  specific  chattels  in  detinue,  while  tres- 
pass was  restricted  to  cases  of  direct  and  immediate  injury 
to  person  or  property.  In  the  reign  of  Edward  III.  debt 
continued  to  be  the  usual  remedy  for  the  recovery  of  money 
on  most  contracts,  but  actions  of  account,  annuity,  and  co- 
venant, were  also  in  use.  Trespass  became  in  this  reign  more 
general,  but  was  usually  confined  to  the  redress  of  injuries 
to  the  person,  as  by  battery  or  assault,  and  to  property,  as 
by  taking  goods  and  entering  into  houses  and  lands  ^  it  was 
never  held,  however,  to  extend  to  corporate  bodies.  About 
the  middle  of  the  reign  of  Edward  III.  the  statute  of  West' 
minster  2d,  authorised  writs  to  be  framed  in  consimili  casu^ 
under  which  the  action  of  trespass  was  greatly  enlarged  in 
its  scope,  and  so  modified  as  to  be  adapted  to  every  man's 
own  case.  The  first  action  of  this  description,  occurred  in 
the  £^  >ear  of  this  reign,  and  was  brought  against  a  man 
who  undertook  to  convey  the  plaintiff's  horse  across  .the 
Humber^  and  so  overloaded  his  boat,  that  the  horse  was  lost. 

(a)  Pamph.  L.  315. 


Digiti 


zed  by  Google 


8  CASES  IN  THE  SUPREME  COURT 

1818.  During  the  reigns  of  Richard  II.  Henry  IV.  and  Henry  V. 
PkUadt^Ma.  actions  on  the  case  became  very  frequent.  In  the  time  of 
TlicCiiMD«i  Henry  IV.  the  term  trespass  on  the  CMse^  was  in  familiar  use. 
SprU^fikmw  Before  that  period,  this  action,  though  a{>plied  to  cases  of 
Turapike  consequential  damage,  was  called  an  action  of  trespass  sim- 
V,  ply.  Its  nature  and  character  were  then  better  understood, 
^•'"•"'  and  the  distinction  between  trespass  and  trespass  on  the  case, 
was  marked  by  a  more  nice  discrimination.  Whether  it 
could  be  muntained  on  an  executory  promise,  was  much  dis- 
cussed at  this  time ;  it  was,  however,  discountenanced,  and 
did  not  receive  the  sanction  of  the  Judges  until  the  reign  of 
Henry  VII.  Beeves  mstory  of  English  Law.  Part  i.  230. 
Part  ii.  28.  36.  ±SS.  179.  18d.  297.  346.  Part  ii.  22.  Hen.  7. 
It  was  never^  however,  pretended,  that  an  acticm  of  trespass 
Vf  et  armisj  would  lie  against  a  corporation,  whicbf  from  its 
nature,  is  incapable  of  conmiitting  a  tort ;  nor  can  the  same 
thing  in  effect  be  done,  by  changing  the  form  of  action,  and 
calling  it  an  action  on  the  case.  Corporations  can  no  more 
be  guilty  of  torts  than  executors ;  the  analogy  between  them,> 
in  this  respect,  is  strong,  and  it  has  been  decided,  that  trover 
does  not  lie  against  an  eaoecutorfor  a  conversion  by  his  testator. 
Homily  v.  Trott^a)  Indeed,  it  was  once  doubted,  whether 
assumpsit  would  lie  agunst  a  corporate  body,  because  it  could 
make  no  promise  without  affixing  its  seal,  and  the  Supreme 
Court  of  this  sUte,  went  so  far  on  one  occasion  as  to  decide, 
that  it  would  not.  BrecUiU  y.  Turnpike  CompanyJ(Jb)  The 
remedy  for  a  tort  is  not  against  the  corporation,  but  against 
the  individual  who  commits  it,  who  may  have  his  action 
over  against  those  who  employed  him.  The  relation  of 
master  and  servant,  as  it  exists  between  individuals,  does  not 
hold  between  corporations  and  those  who  act  under  their 
orders.  Kydon  Corp.  223.  260.  450.  If  the  servant  of  a  cor* 
poration  commit  an  assault  and  battery,  it  will  not  be  pre- 
tended, that  the  corporation  is  responsible.  If  it  be  not  re- 
sponsible for  an  assault  and  battery  committed  by  its  ser- 
vant, the  relation  of  master  and  servant  does  not  exist;  be- 
cause nothing  is  more  clear  than  that  a  master  is  responsi- 
ble for  the  torts  of  his  servant,  committed  in  tiie  course  of 
his  master's  business.  How  can  a  dbtinction  be  drawn  be- 
tween an  assault  and  bwery,  and  injuries  of  the  nature  of 

(fl)  Cfmp.  372.  f^)  3  J)qU.  496. 
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that  xoiB|datQ^  of  in  this  smt  ?  It  is  inpoasibk  la  uy  wbene     niB. 
^the  line  should  be  placed.  PMlndtlpm. 

Coq>oration8  are  the  creatures  of  the  law,  of  a  highly  re-  Tbe  Cbcuisc 
fined  and  intangible  nature,  whose  properties  and  attribnsgs^  gpSSft  firoM 
lawyers  alboe  can  understand.  Deriving  their  existence  from  '£^^^^ 
the  law,  they  must  be  governed  by  the  terms  of  the  law  _  nT^ 
which  creates  them.  They  must  proceed  and  be  pursued  in 
the  path  prescribed  by  the  law.  If  the  corporators  do  an 
act,  beyond  their  corporate  powers,  they,  as  individoils,  and 
not  the  corporation  of  which  they  are  members,  must  an- 
swer it.  If  the  corporation  itself  enter  into  a  contract  not 
authorised  by  its  charter,  no  action  founded  on  the  contract 
can  be  sustained,  though  the  individual  members  may  he 
sued*  Suppose  an  insurance  company  should  undertake  to 
make  a  turnpike  road,  or  to  build  a  churchy  <o«ld  those  who 
were  employed  by  them,  recover  against  the  corpoiatibn  as 
such  i  Every  principle  of  the  law  of  corporations  forbids  it. 
■Mow»  a  corporation  never  was  and  never  can  be,authortaed 
by  law  to  commit  a  tort ;  they  can  invest  ila  one  with  power 
for  that  purpose.  If,  therefore,  an  agent  constituted  for  a 
legal  purpose,  inflict  an  injury,  the  corporation,  is  no  more 
answerable,  than  it  wocdd  be  for  an  act  of  that  agent,  dene 
without  any  authority  whatever  derived  from  it,  because 
being  unanthorised  to  commit  a  wrohg,"it  is  6ut  of  the  9CQpe 
of  its  corporate  powers.  The  act  of  the  law^  like  the  act  of 
<jpd,  can  work  a  wrong  to  no  one,  and  if  a  man  sustain  da- 
mage by  it,  it  is  damnum  absque  injuria*  The  plaintiff  in 
this  case,  therefore,  must  look  to  the  individual  from  whose 
acts  he  sustained  an  injury,  who  never  was,  and  never  could 
be  authorised  to  commit  a  tort.  The  principle  that  a  body 
corporate  can  only  act  in  strict  pursuance  of  the  objects  of 
its  incorporation,  is  stated  and  exemplified  in  the  eonclusion 
of  the  Lord  Chancellor's  opinion^  in  the .  case  of  Cluld  v. 
Hud$on^8  Bay  Company, {a)  It  is  also  established  by  the  cases 
of  Beatty  v.  Marine  Insurance  Campanyj(b)  and  ffead  v. 
Providence  itiurance  Companyt^(c)>  Steele  v.  President  &Pc.  of 
Lock  Navigation^d)  Jf^Cienaehim  v.  Curwen,(e) 

Between  nonfeasance  and  malfeasance^  a  marked  distinct 
tion  exists.    It  is  not  denied,  that  for  nonfeasance^  actions 

(a)  8  P  Wmt.  909.  (//  }  8  Jo^t.  8S3. 

{b)  S  JoAfU.  114.  (e)  6  Biim.  m. 

(c)  S  CTrwic*,  166. 

Vol.  IV.— B 
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1818.      of  trespass  on  the  case  have  been  sustained,  as  in  the  case  of 
Philadelphia,  the  Mayor  of  Lynn^(in  error)  v.  Turner ^{a)  where  the  action 
TheChesnui  was  against  the  corporation  of  Lynn  Regisj  for  neglect  of 
Spring  Hmwe  d^^ty^  >^  ^^ot  keeping  a  creek  in  repair  5  in  the  case  of  Town^ 
Turnpike    sendv.  Susquehannah  Company, (b)  for  neglecting^  to  repair  a 
V.         bridge,  and    in   several  similar  cases.      Gray  v.  Portland 
Mvmm.     Sank^{c)  Stephens    v.  Middleton  CanaL(d)      In  Riddle  v. 
Proprietors  of  locks  and  canals  on  the  Merrimac^^e)  Parsons 
C.  J.  lavs  down  the  law  more  broadly  than  by  his  authori- 
ties he  is  warranted  in  doing,  yet  he  does  not  go  so  far  as 
to  assert  the  general  proposition,  that  trespass  will  lie  against 
a  corporation.     He  merely  says,  that  in  certain  cases,  tres- 
pass may  be  maintained  ;  and  it  is  to  be  observed,  that  the 
action  in  which  the  opinion  was  delivered,  was  for  a  non* 
feasance;  a  neglect  of  a  corporate  duty  in  not  keeping  the 
tanal  in  order. 

On  recurring  to  ancient  authorities,  it  will  appear,  that 
trespass  against  a  corporation  for  a  tort^  has  never  been  sus- 
tained. Thorpe  J.  in  the  Book  of  Assizes^  22  Edw.  3.  p,  100. 
expressly  says*,,  that  trespass  never  lies  against  a  corporation. 
A  corporation  and  an  individual  cannot  be  joined  in  tres- 
pass as  defendants.  8  J7.  6.  1.  pL  2.  A  corporation  cannot 
commit  a  disseisin  except  for  its  own  use.  Mich,  8  H.  6. 
pL  34.  p.  14.  Mich.  9.  H.  6.  pi.  9.  p.  36.  Hil.  22.  H.  6.  pL  36. 
p.  46.  Trespass  does  not  lie  against  a  corporation  in  its  cor- 
porate name.  Vin.  Corp.  pi.  15.  p.  300.  Nor  will  an  attach- 
ment lie.  Id.  B.  A.  pi.  S.  p.  311.  Nor  replevin.  Jd.  X.  pi.  17. 
p.  308.  In  trespass  against  an  abbot  he  shall  be  named  by 
liis  name  of  baptism.  Id.  <{.  pL  9.  p.  300.  An  action  for  a 
fal9e  return  to  a  mandamus^  must  be  against  the  individual 
members  of  the  corporation.  Id.  Q.  pU  50.  p.  303.  A  corpo- 
ration cannot  beat  or  be  beaten.  Id.  Z.  pi.  2.  p.  309.  If  a 
corporation  disseise,  it  is  in  their  natural  and  not  in  their 
•corporate  capacity.  Bac.  Ah.  Corp.  E.  pi.  5.  Trespass  does 
not  lie  against  a  corporation.  Com.  Dig.  Plead.  2.  B.p.  196. 
2.  If  the  plaintiiFs  in  error,  be  capable  of  inflicting  the 
injury  imputed  to  them,  the  declaration  sets  forth  no  cause 
of  action.  The  object  in  incorporating  the  company  was  to 
make  a  good  artificial  road  in  the  place  of  the  old  one.    The 

(c)  Coiop,  8G.  (rf  )  l«  MaM9.  JR.  466. 

(b)  6  Johns,  90.  (e)  7  Mats,  R,  169. 

(c)  3  Maw.  R.  364* 
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company,  therefore,  succeeded  to  all  the  rights  previously  1818. 
possessed  by  the  public*  It  is  the  duty  of  the  company  to  Philadelphia. 
ieep  the  road  in  good  order,  and  to  erect  bridges  over  all  The  Cfu^ot 
streams  crossing  it;  and  in  the  prosecution  of  this  duty,  they  gp^og  JJJ^^ 
arc  not  responsible  for  consequential  damages  to  individuals.  Turnpike 
Besides,  the  persons  over  whose  property  the  road  is  carried, 
are  amply  remunerated  for  their  land,  not  only  by  having  a 
turnpike  road  passing  through  it,  but  by  the  allowance  of  six 
per  cent,  for  rdads  by  the  proprietary  or  the  Commonwealth. 
The  declaration  alleges  the  injury  to  have  arisen  from 
jetties  and  filers.  Wh^t  jetties  are,  it  is  difficult  to  say,  and 
piers  were  probably  necessary  for  the  proper  construction  of 
the  bridge.  As  to  what  defects  are  cured  by  verdict,  the 
cases  are  contradictory.  The  rule  may,  however,  be  laid 
down  to  be,*  that  where  the  gist  of  the  action  is  informally 
stated,  it  is  cured,  but  where  the  ground  of  the  action  itself 
is  not  well  set  forth,  it  is  not.  In  this  instance,  the  decla- 
ration sets  forth  no  ground  of  complaint.  It  does  not  state, 
that  the  jetties  and  piers  were  unnecessarily  and  improperly 
placed.  It  is  not  enough  to  aver  that  the  water  was  thrown 
back  upon  the  plaintiff,  it  should  also  have  been  shewn,  that 
this  was  not  done  in  the  prosecution  of  the  legitimate  pow- 
ers of  the  company ;  a  mere  allegation  of  malice,  and  that 
the  act  was  wrongfully  done,  amounts  to  nothing.  The  pre- 
dicament in  which  the  company  is  placed,  is  unfortunate  in- 
deed. If  they  do  not  build  bridges  their  to^Is  cease  ;  if  they 
do,  they  are  liable  for  consequential  damages. 

Binney^  for  the  defendant  in  error.  This  case  presents 
three  questions.  1.  Whether  a  corporation  can  commit  a 
tort  ?  2.  Whether,  if  it  can,  this  is  the  proper  form  of  ac- 
tion ?  3.  Whether  the  cause  of  action  is  well  set  forth  ? 

It  must  now  be  taken  as  proved,  that  the  company  gave 
authority  to  their  servants  to  do  the  act  complained  of. 
The  rule  between  corporations  and  their  servants,  is  substan-J 
tially  the  same,  as  between  individuals  and  their  servants.)  • 
If,  therefore,  they  give  their  servants  power  to  do  an  act  in  I 
pursuance  of  their  corporate  character,  and  they  do  it  im- 1 
properly, the  corporation  are  responsible  in  the  same  manner! 
as  any  other  master.     Why  should  a  difference  exist,  ami 
why  should  a  corporate  body  be  protected  in  the  commission 
of  wrong?     If  a  corporation  be  the  intangible  being  it  i^ 
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1818.     asserted  to  be,  agreater  and  more  mUchievout  monster  can- 
PhUaMpkku  not  be  imagined..    According  to  the  doctrine  contended  for, 
The  Cheaaot  if  they  do  an  act  within  the  scope  of  their  corporate  powers. 
Spring  Hoaae  ^^  ^^  ^^g^f  ^^  tjbey  are  not  answerable  for  the  consequences^ 
T^npike    {f  (he  a<;t  be  not  within  the  range  of  their  legitimate  powers, 
V.        they  had  no  right  by  law  to  do  it  ^  it  was  not  one  of  the  ob* 
BvTTB.    jg^j|3  foy  which  they  were  incorporated,  and;  tlKrefore^  it  is^ 
no  act  of  the  cprpqration  at'  all.    This  doctrine  leads  to  ab*^ 
solute  impunity  fpr  every  species  of  wrong,  and  can  never 
be  s^n^tioned  by  any  Court  of  justice.    The  master  is  re- 
sponsible for  the  acts  of  the  servant,  not  because  he  has 
given  hioA  an  authority  to  do  an  illegal  act,  but  from  the  re^ 
lation  subsisting  between  them.     If  the  servant  exceed  the 
pawer  he  has  received,  the  master  must  answer  it.     So  if 
the  company  give  their  servant  airthority  to  make  a  road,  in  . 
pursuance  of  th^ir  power,  to  do  so,  and  he  exceed  that  au* 
thority,  they  are  answerable,  because  he  is  their  servant. 
The  rule  which  makes  the  master  responsible  for  the  acts  of 
the  servant,  is  declared  by  Sbdowick  J.  in  delivering  th^ 
opinion  of  the  Court,  in  the  case  of  Oray  v.  Portlamf  BanJk^a) 
to  apply  with  peculiar  force  to  corporations  and  their  ag^its. 
The  position  that  a  corporation  can  do  no  wrong,  is  pemi*: 
ckms  in  its  consequences,  and  unfounded  in  law.    If  I  put 
a  note  in  bank,  and  wish  to  get  it  outt  to  put  it  in  suit,  and 
the  bank  jrefiise  to  deliver  it,  surely  the  remedy  is  an  action 
of  trover.    If.  I.  refuse  .an  exorbitant  toU,  in  consequence  of 
which,  my  liorse  is  taken  from  me,  and  I  cannot  get  him  from 
the  toll  gatherer,  can  it  be  doubted,  that  I  may  have  an  ac- 
tion, of  trover  against  the  company  ?     If  I  cannot- look  to  the 
company,  there  is  qo  remedy,  because  the  toll  gatherer  may 
be. worth,  nothing,  or  may  have  gone  off;  nor  can  the  indi- 
vidual members  be  resorted  to,  unless  they  were  guilty  of 
malice.     If  a  quagmire  or  any  other  nuisance  exist,  the  su- 
pervisors where  there  is  no  turnpike  company  may  be  in- 
^dieted ;  and  where  a  company  are  invested  with  the  duties 
*  •  of  supervisors,  they  may  be  indicted.     The  corporators  as 
individuals  cannot  be  indicted,  because  it  is  not  within  the 
line  of  their  duty  as  such. 

f    As  to  die  form  of  action,  it  is  difficult  to  point  out  any 
ipther  remedy  for  injuries  of  this  tlescription  than  trespass  on 

(a)2  3fa«yi?.'885. 
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Ae  owt^  ^^  *f  ^>*fft  ^^  no  otfwjBMagfe^AJB  is  the  rijiht     161«. 
me;  Assumpsit  cci^ao|£.wowd  not  lic^J^ecanse  tjyre  waging  PhUadeipkia. 
caqOactTMr  iPsidfTtrcBpiw vi  etarmih  because  the  df manea. Tke Chemnit 
wns,  ^^eque^tud.    The  old  authorities  wUct  have  beeng  ?^,j|^^ 
xeTerred  toT'belonf  to  o  period,  when  die  £nglish  lawyers    Tot^ 
W9i:e.  more  distiognished  for  sujitlety  than  for  sound  sense ;       "2*"^ 
and  when  the  natiu^  of  coiporations  was  gready  refined  upon*    Bvrm. 
It  appearp^  however,  .froai  2  £ut^  697.  703,  that  a  corpora* 
tooii  w^  tlwn.  coottdered  as  substaatially  an  inhabitant  or 
OQCupw  f  and  ^ibsequendy  in  Sac  v.  Qmrdener^a)  it  was 
M4f  tbat;a  corponttion  seised  of  land  for  their  own  profit  in 
fee,  JHV,  wijti^  the  .st^ute  of  43  £/.  c.  IS,  inhabitants  or  oc- 
cufMeffBof  suehtondi^iftiKl  4Uible  in  respect  thereof,  to  be 
91^  in  dieir.iooq>omte  ciipaci^  to  the  poor.    In  the  Su- 
pvene  Coiurt  of  the  UnUsd  States^  k  has  been  decided*  that 
a  corporation  vsa^  sue  in  the  Circuit  Court  of  the  UnUsd 
Aof <9  M ^  .QlisA^*  Dc9fiau  y.  Bank  of  United  States.(t} 
The. law  on  the  jsubfect  of  corpontions  has  of  late  been 
gr^tly  and  beneficia%  altered.    It  was  formerly  held,  that 
thcty  Qould  do  ppthmg  ecscept  under  their  seal,  and  for  that 
reason  assumpsit  would  not  lie  against  them.     All  these 
picf  ties,  however,  are  now  repudiated,  and  they  may  enter 
into  contracts  eiliher  express  or  implied,  without  seal.  When 
a  corporation  Is  acting  within  the  scqpe  of  the  legitimate 
purposes  of  its  inatitutioB,  all  parol  contracU  made  by  its 
mitborised  agents,  ^ar^  egress  promises  by  tiie  corporation, 
^nd.aU  duties  impofiod  on  tbiein  by  law,  and  all  benefits  con- 
ferred aft  their  request,  ndse  implisd  promises,  on  which  an 
acttpo  lies.    Bank  of  Columbia  v«  Patterson^ s  administra* 
tor$.(c) 

The  opinion  of  Tao&ps  J.  wtuch  is  much  relied  on*  was 
nothing  more  than  n  difitum,  ipd  was  grounded  upon  the  ne- 
cessity whiqb  then  ^xi^ted  of  a  cafiatur  pro  fine  and  exigent^ 
which  ppMld  not  be  entered  against  a  corporation.  These, 
however,  are  pow  exploded,  and  giving  to  the  assertion  o£ 
Tnpaj^,  c|li  the  weight  to  which  it  ican  possibly  be  entitled, 
the  authority  must  fail,  because  the  reason  of  it  no  longer 
exists.  The  distinction  taken  between  a  misfeasance  and  a 
nonfeasance  is  altogether  ideal ;  it  has  no  solid  foundation. 

(a)  C»wp.  79.  (c)  7  Cranch,  999, 
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1818.     The  authorides  all  shew,  that  the  action  will  lie  in  either 
Philadelphia,  case.    If  a  company  be  guilty  of  a  tort  by  neglecting  a  road 
The  Chetnat  or  bridge,  how  can  diey  be  reached  but  in  diis  form  of  ac- 
Spriog  Uoute  ^'on  f    That  this  is  the  proper  form,  is  proved  by  the  cases 
cSiSj    adduced  on  the  opposite  side.    The  Mayor  of  Lynn  v.  7ur- 
p.         ner^  was  clearly  an  action  of  trespass  on  the  case,  for  a  tort ; 
so  was  Townaend  v.  Susqurhahnah  Turnpike  Compctny^  and 
Riddle  v.  Proprietors  of  Locis^  &Pc.  on  Merrimack.     In  two 
of  these  cases  the  point  was  not  made,  and  in  the  third,  it 
was  overruled*     As  respects  the  form  of  action,  there  is  no 
difference  between  nonfeasance  and  misfeasance  ;  trespass  on 
the  case^  is  the  general  form.     Wc  arc,  therefore,  brought 
•  back  to  the  point  from  which  we  set  out,  whether  a  corpora- 
ticm  can  commit  a  misfeasance^  which  is  clearly  proved,  not 
only  by  the  late,  but  by  the  ancient  authorities,  and  even  by 
some  of  those  which  have  been  cited;  for  the  plaintiffs  in 
error.     Trespass  against  the  Mayor  and  Cohmonalty  of  Tori; 
plea  that  all  the  inhabitants  had  right  of  common,  in  the 
place  where  the  trespass,  &c«;  not  good,  because  the  action 
is  against  the  corporation,  and  the  plea  is  a  justification  as  to 
individuals.    Plea  altered,  and  the  corporation  said  to  be 
aiding  in  the  trespass ;  adjudged  that  they  cannot  be  aiding, 
nor  can  they  give  a  warrant  to  commit  a  trespass  without 
writing.  4  EL  7.  pLlX.p.  13.     A  corporation  cannot  autho- 
rise a  wrong  to  be  committed,  esccept  by  writing  under  their 
common  seal.    Brook.  Corp.  pi.  34.  p.  189.    These  authorities 
prove  the  capacity  of  a  corporate  body  to  commit  a  wrong, 
and  shew  the  position  said  to  have  been  laid  down  by  Thorpe, 
to  be  erroneous.     Trespass  against  the  Mayor,  Bailiffs^  and 
Commonalty  of  Ipsrvich,  and  one  Jabez.      Objection  was 
taken,  that  a  corporation  and  an  individual  cannot  be  joined 
in  one  writ,  but  no  objection  taken,  to  trespass  having  been 
brought  against  a  corporation.   H  H.6pl.2p.  1.  Jd.  pi.  34. 
p.  14.    An  assize  of  novel  disseisin  was  maintained  against 
the  mayor  and  commonalty  of  Winton.  Lib.  Ass.  31.  Ass.  pL 
19.     In  trespass  against  a  corporation,  if  defendant  plead  a 
misnomer^  plaintiff  may  reply,  known  by  one  name  or  the 
other.   6  rtn.pl.  42.  p.  303.   The  result  of  these  authorities 
is,  that  even  in  ancient  dmes,  trespass  could  be  sustained 
against  a  body  corporate. 

The  objection  to  the  declaration,  is  susceptible  of  an  easy 
answer.    It  states,  that  a  stream  of  water  had,  immcmorially 
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flowed  through  the  plaintiff's  land^  widiout  injuiy  to  his  tan-     1818. 
yard,  and  that  the  defendants   unlawfully  and  wrongfully  Philadelphia. 
erected  piers,  &c.  which  threw  the  water  back  and  ii^ured  TheGhenmt 
his  tanjrard.     This  would  sufficiently  set  forth  a  cause  of  gprkig  Hoow 
action  against  an  individual,  and  does  so  equally  against  the    T^^^ 
company,  unless*  they  can  shew  an  authority  fpr  such  an  act.     ^  v. 
If  they  can  justify,  they  should  shew  their  authority^  either 
by  pleading,  or  in  evidence ;  for  it  would  reverse  Uie  order 
of  pleading,  if  the  plaintiff  were  to  set  out  negatively,  the 
defendants'  want  of  authority. 

Gibson  J.  Should  you  pot  in  your  narr.  shew  the  general 
authority  to  make  the  road^  and  negative  the  authority  to 
do  this  act  ? 

That  is  done«  The  narr.  states,  that  the  zc^yf^s  wrongfully 
and  unjustly  done*  These  are  not  mere  words  of  form,  but 
constitute  the  very  gist  of  the  action.  It  is,  therefore,  suffi- 
ciently set  forth,  that  the  act  in  question,  was  not  in  pur- 
suance of  the  necessary  powers  of  tUe  corporation.  The 
power  to  build  bridges  over  streams,  negatives  the  power  to 
dam  them  up.  If,  however,  any  defect  existed  in  the  deda^ 
ration,  it  was  ci|red  by  the  verdict,  which  being  for  the 
plaintiff,  proves  that  the  act  in  question  was  unauthorised. 
1  Sound.  228.  Note^  where  -all  the  law  on  this  subject  is  col- 
lected. 

The  opinion  of  the  Court  was  delivered  by 

TiLGHM AN  C.  J.  This  is  an  action  on  the  case,  brought 
by  James  Rutter  against  The  Chesnut  Hill  &f  Spring  House 
Turnpike  Company^  for  an  injury  done  to  the  plaintiff's  land 
and  tanjrard,  in  consequence  of  certain  piers  erected  by  the 
defendants,  on  each  side  of  a  stream  of  water,  by  which  the 
stream  was  obstructed  and  thrown  back,  and  overflowed 
the  plaintiff's  land. 

The  defendants  below^  who  are  plaintiffs  in  error,  rely  on 
two  objections.  1.  That  a  corporation  is  not  suable  in  thb 
kind  of  action.  2.  That  the  declaration  does  not  state  a  good 
cause  of  action,  even  if  the  defendants  were  liable  to  an  action 
in  this  form. 

1.  Corporations  have  lately  been  so  multiplied  in  the 
United  States j  that  they  stand  a  very  prominent  part,  in  the 
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1818.  buBiBeM  of  the  countty*  It  has,  therrfore,  beta  necessary  to 
^Miatk^Un  consider,  with  great  atteatiott,  their  nature,  and  their  rights, 
^  HiiV ^T''^  both  as  to  suing  and  being  sued.  And  as  it  would  be  extremely 
SMig  HoiMe  inconvenient,  that  they  should  do  wrong  without  being  amen- 
^JUU*^  able  to  justice,  the  indiaadoo  of  the  Court  has  been,  to  hold 
them  responsible. '  There  was  a  time,  when'it  seems  to  have 
been  supposed,  that  they  could  makt  no  contract,  but  by 
writing  under  their  common  seaL  The  reason  assigned  was, 
that  being  incorporeal,  and  consequendy  incapable  of  speadE* 
ing,  it  was  impossible  that  they  shmdd  enter  into  a  parol  con- 
tract. But  upon  reflection,  this  reason  has  been  thojught  in- 
sufficient; for  if  pursued  to  its  fi^  extent,  it  wotdd  prove^ 
that  a  corporation  could  not  act^oL  It  has  no  hand  to  aflix 
a  seal,  and  must  therefore  employ  an  agent  for  the  purpose* 
But  tiiis  agent  must  receive  his  authority  previous  to  his 
affixing  the  seal.  It  is  aecessaiy,  therefore, 4iat  the.  corpo- 
ration should  have  the  power  to  act  without  seal,  so  far  as 
respects  the  appointment  of  a  person  to  affix  the  seaL  Now 
if  it  can  appoint  an  agent  without  seal,  for  one  purpose,  there 
h  no  reason  why  it  may  not  for  another.  Accordingly,  in  the 
case  of  The  King  v.  Bigga^  S  P.  Wnu.  419,  on  a  special  ver- 
dict in  a  case  of  capital  felony,  it  was  held,  that  tiie  Bank  of 
England  mif^t^  without  seal,  authorise  a  person  to  sign  notes 
in  its  behalf.  And  it  was  decided  by  the  Supreme  Court  of 
Ae  United  Statesy  in  the  case  of  The  Betnk  of  Columbia  v. 
Patterson's  administrators^  7  Cranch^  399,  that  a  corporatioO 
may,  without  seal^  enter  into  a  contract,  express,  or  even  im- 
plied. In  the  words  of  Judge  Stort,  hj  whom  the  opinion 
of  the  Court  was  delivered,  ^«  when  a  corporation  is  acting 
«« widiin  the  scope  of  the  legitimate  purpose  of  its  institution, 
^  all  parol  contracts  made  by  its  authorised  i^nts,  are  ex^ 
^ press  promises  of  the  corporation,  and  all  duties  imposed 
«^on  them  by  law,  and  all  benefits  conferred,  at  iheir  request, 
^  raise  im^/iW  promises,  for  which  an  action  lies."  By  this 
decision,  I  consider  the  law  as  settled.  It  does,  indeed,  seem 
to  have  been  the  opinion  of  this  Courts  in  the  ease  of  Breck^ 
Mil  V.  The  Lancaster  Turnpike  Company,  3  Dall.  496,  that  an 
action  of  assumpsit  would  not  lie  against  a  corporation.  But 
the  law  had  not  Been  at  that  time  fully  considered,  and  I 
may  say,  that  our  late  brother  Yeates,  who  was  on  the  bench 
when  BreckbUl  v.  The  Lancaster  Turnpike  Company  was  de- 
cidedf  was  satisfied  as  to  the  proprie^  of  acquiescing  in  the 
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authority  of  The  Bank  of  Columbia  v.  Patterson's  administra-     1818. 
tore.  PhOad^Ma. 


But  it  is  objected  that  the  present  action  is  not  on  contract  The  Cbetoat 

•  Hill  Mid 

but  on  torty  and  a  very  refined  argument  is  brought  forward^  Spring  Hoqa 
to  prove  that  a  corporation  cannot  be  guilty  of  a  tort.  A  ^^J^^IlE^ 
corporation,  say  the  defendant's  counsel,  is  a  mere  creature  v, 
of  law,  and  can  act  only  as  authorised  by  its  charter.  But  *""**• 
the  charter  does  not  authorise  it  to  do  wrong,  and  therefore 
it  can  do  no  wrong.  The  argument  is  fallacious  in  its  prin- 
ciples, and  mischievous  in  its  consequences,  as  it  tends  to  in- 
troduce actual  wrongs  and  ideal  remedies;  for  a  turnpike 
company  may  do  great  injury,  by  means  of  labourers  who 
have  no  property  to  answer  die  damages  recovered  against 
them.  It  is  much  more  reasonable  to  say,  that  when  a  cor- 
poration is  autherised  by  law  to  make  a  road,  if  any  injury 
is  done  in  the  course  of  making  that  road  by  the  persons  em- 
ployed under  its  audiority,  it  shall  be  responsible,  in  the 
same  manner  that  an  individual  is  responsible  for  the  actions 
of  his  servants,  touching  his  business.  The  act  of  the  agent 
is  the  act  of  the  principal.  (There  is  no  solid  ground  for  a 
distinction  between  contracts  and  torts)  Indeed,  with  respect 
to  torts,  the  opinion  of  the  Courts  seems  to  have  been  more 
uniform  than  with  respect  to  contracts.  For  it  may  be  shewn, 
that  from  the  earliest  times  to  the  present,  corporations  have 
been  held  liable  for  torts.  Many  cases  have  been  cited  from 
the  year  books.  Upon  examination,  they  do  not  all  answer 
the  citations,  but  enough  appears  to  shew  that  the  law  was 
so  understood.  In  4  He7i.  7.  p.  13,  pL  11,  we  find  an  action 
of  trespass  against  the  Mayor  and  Commooalty  of  Tork. 
Plea,  that  all  the  inhabitants  had  a  fight  of  common  in  the 
land  where  the  trespass  is  supposed  to  have  been  committed : 
heldy  not  good,  because  the  action  is  against  the  corporation^ 
and  the  plea  is  a  justification  as  to  individuals.  In  a  subse- 
quent part  of  this  case,  it  is  said  that  a  corporation  cannot 
give  a  warrant  to  commit  a  trespass  without  writing.  •  This, 
if  it  be  law.  proves  that  a  warrant  may  be  given  by  writing, 
which  is  sufficient  for  the  plaintiff's  purpose,  the  point  being, 
whether  a  corporation  can  commit  a  trespass.  In  8  Hen,  6. 
p.  1.  ^^  11.  and  p.  14.  pL  54,  trespass  was  brought  against 
the  Mayor  and  Bailiffs,  and  Commonalty  of  Ipswich^  and  one 
y.  Jabez.  It  was  objected,  that  a  corporation  and  an  indi- 
VoL.  IV.— C 
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RCJTTKE* 


1818.  vidual  cannot  be  joined  in  one  action ;  but  it  was  not  object- 
Philadelphia,  ed  that  trespass  does  not  lie  against  a  corporation  ;  and  the 
'^'tf-.V***^'"'  objection  is  said  to  have  been  overruled  in  14  Hen.  8.  2.    In 

Hill  «nd        ,•*.,_.  ^  .  .      ^  V  . 

Spring  House  the  book  of  assises  (31.  Ass.  pi.  19.)  it  appears  that  an  assise 
ODMm^ny  °f  novel  disseisin  was  maintained  against  the  Mayor  and 
Commonalty  of  Winton.  Brook  lays  it  down,  that  if  the 
Mayor  and  Commonalty  disseise  one  who  releases  to  several 
individuals  of  the  corporation,  this  will  not  serve  the  Mayor 
and  Commonalty,  because  the  disseisin  is  in  their  corporate 
capacity.  In  the  old  books  of  entries  are  numerous  prece- 
dents  of  writs  of  quasre  tmpedtt  against  corporations,  and  in 
Vidiarfs  Ent.  1.  is  a  declaration  in  an  action  on  the  case,  (16 
Car.  2.)  against  the  Mayor  and  Commonalty  of  the  city  of 
Canterbury^  for  a  false  return  to  a  mandamus.  To  come  to 
more  modem  times,  it  was  held  in  the  Mayor  of  Lynn^  ^c» 
(in  error,)  v.  Turner^  {Cotop.  86,)  that  an  action  on  the  case 
lies  against  a  corporation  for  not  cleansing,  and  keeping  in 
repair,  a  stream  of  navigable  water,  which  it  was  bound  to  do 
by  prescription,  in  consequence  of  which  the  plaintiff  was  in- 
jured. This  was  in  the  year  1774,  a  little  before  our  revo- 
lution. The  laws  of  the  Commonwealth  forbid  my  tracing 
this  point  through  the  English  Courts,  since  the  revolution^ 
but  we  shall  find  abundant  authority  in  the  Courts  of  our  own 
country.  In  Qray  v.  The  Portland  Bank^  6  Mass.  Rep.  364, 
it  is  laid  down,  that  the  bank  was  responsible  for  wrongs  done 
by  itself  or  its  agents.  In  Riddle  v.  The  Proprietors  of  the 
LociSy  i^c.  on  Merrimack  river.  7  Mass.  Rep.  169,  an  action 
was  maintained  against  the  company  for  damage  suffered  by 
the  plaintiff  in  consequence  of  the  locks  not  being  kept  in  re- 
pair. And  in  Townsend  v.  The  8usquehana  Turnpike  Com^ 
pany^  (6  Johns.  91,)  an  action  was  supported  for  the  loss  of 
a  horse,  killed  by  the  falling  of  a  bridge,  which  the  company 
had  built  of  bad  materials.  These  authorities  put  it  beyond 
doubt,  that  the  form  of  action,  in  the  present  case,  is  good. 

The  objection  to  the  declaration  remains  to  be  considered. 
It  is  said,  that  the  act  of  assembly,  by  which  this  company  is 
chartered,gives  them  power  to  erect  bridges  over  all  the  streams 
which  cross  the  road,  and,  therefore,  they  are  not  responsible 
for  any  damages  which  maybe  suffered  in  consequence  of  these 
bridges.  But  this  is  too  broad  a  proposition:  for,  granting 
that  <hey  would  not  be  responsible  for  damages  unavoidably 
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(resulting  from  a  bridge  built  in  the  best  manner,  and  ob-      1816, 
structing  the  passage  of  the  water,  no  more  than  was  necessa-  PhUadeipkUt^ 
(Ty  for  ite  proper  construction,  it  would  not  follow  that  they  The  Chemat 
should  not  be  answerable  for  damages  arising  from  a  bridge  gp^*"  h^ 
so  carelessly  or  inartificially  built,  as  to  occasion  an  unneces-    Tampike 
sary  and  wanton  obstruction.     Now,  the  declaration  alleges,         J^^ 
that  the  defendants  contriving,  and  wrongfully  and  injurious-     ^""^** 
ly  intending  to  injure  the  plaintiff,  &c.  did  wrongjuily  and 
unjustly  set  up  certain  piers ^  £sPc.  So  that  we  are  bound,  after 
verdict,  to  suppose  that  it  was  proved  the  defendants  were  in 
fault,  in  the  manner  of  erecting  the  piers.     To  say,  now, 
that  they  were  guilty  of  no  wrong,  would  be  to  declare  that 
it  is  impossible  for  them  to  be  made  answerable  for  any  inju^ 
ry  which  may  arise  from  any  kind  of  bridge.  !xkp^^0ifs.     This 
is  going  farther  than  I  can  permit  myself  to  d6^htm^  satis- 
fied that  the  law  never  intended  to  authorise  dam^Kj^^vithout 
necessity.     Whether  the  company  would  be  answerable  for 
damages  occasioned  by  a  bridge  or  piers,  of  proper  construc- 
tion, is  a  point  of  great  importance,  on  which  I  give  no  opi- 
nion, as  it  does  not  arise  in  this  case.     I  am  of  opinion,  on 
the  whole,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


f'4»r   19 
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f  SoHHER  against  Wilt.  I  207       33 

March  30. 

THIS  was  a  special  action  on  the  case  to  recover  da-    lo  uitetkm 
mages  for  the  malicious  abuse  of  legal  process,  in  which  the  JjJJJ'^jJJjJ'i 
jury  found  a  verdict  for  the  plaintiflF  for  9500  dollars.    The  ^^^^^^^^ 
defendant  moved  for  a  new  trial,  and  the  Chief  Justice,  be-  may,  in  rap- 
fore  whom  the  cause  was  tried  in  February^  '^^^^'t^^V^^^^^S!!^)^ ^ 
the  case  and  read  the  evidence  from  his  notes.  parol  evid«ioe 

ofanagree- 
meot  not  to 
ime  esecntioD  on  a  jodgment  on  a  bond  with  warrant  of  attorney,  withont  notiee ;  bat  whether  rach 
an  acreemeot  is  a  good  caote  of  action,  is  another  matter,  of  which  the  defendant  may  avail  him- 
self t^  demurrer,  or  by  motion  in  arrest  of  judgment. 

The  Court  possess  the  power  of  setting  aside  Terdiets  where  disproportionate  and  enormous  da« 
mages  have  been  gt^en ;  but  it  must  be  a  rank  case  to  induce  them  to  exercise  that  power.  There- 
fiore,  in  an  aetioo  tor  the  malicious  abuse  of  process,  the  Court  refused  to  award  a  new  trial,  where 
all  the  bets  and  cireurostances  of  the  case  were  (airly  submitted  to  the  jury,  although  they  eoaii- 
dered  the  damages  onneeessarily  high. 
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1818.  On  the  4th  Jtine^  1812,  the  plaintiff  gave  to  the  defendant 

PhUadeipkUu  his  bond  with  warrant  of  attorney,  in  the  penalty  of  12400  i 
BoMMER    dollars  conditioned  for  the  payment  of  6200  dollars  in  one 
Wa.T.      ci^^ire  payment,  without  interest,  on  the  4th  December ^  1812. . 
On  the  14th  July^  1813,  the  defendant  entered  up  judgment  in  % 
the  District  Court  for  the  city  and  county  of  Philadelphiat  and 
issued  execution  for  the  amount  of  the  penalty,  returnable  te 
December  Term,  1813,  by  virtue  of  Vhich  the  plaintiff's 
goods,  consisting  chiefly  of  merchandise,  were  levied  upon 
to  the  amount  of  11997  dollars  and  50  cents,  and  sold  at  a 
great  sacrifice.     The  District  Court,  on  application  to  them, 
set  aside  the  execution  for  so  much  as  exceeded  the  condi- 
tion of  the  bond. 

Thomas  Elliott^  the  deputy  sheriff,  proved,  that  2i  Jiert  fa- 
cias was  brought  to  the  sheriff's  office  by  the  defendant ;  that 
he  went  in  company  with  him  to  the  plaintiff's  store,  which 
he  entered,  and  then  presented  to  him  the  fieri  facias;  that 
he  appeared  alarmed,  spoke  to  the  defendant  and  said,  it  was 
very  hard  an  execution  should  be  issued. 

Here  the  plaintiff  offered  parol  evidence  to  prove*  that  it 
had  been  agreed  no  execution  should  issue  without  six 
month's  notice. 

To  this  Phillips  &f  Kittera^  for  the  defendant,  objected, 
insisting,  that  parol  evidence  could  not  be  received  to  con- 
tradict a  bond,  and  cited  £  Teates^  370. 

y.  R,  Ingersoll  fc?  Binney^  for  the  plaintiff,  answered,  that 
the  evidence  was  not  offered  to  contradict  the  bond,  which 
was  confessed  as  made,  but  to  establish  a  parol  agreement 
subsequent  to  the  bond,  and  distinct  from  it. 

By  The  Court.  The  evidence  is  directly  in  support  of 
the  plaintiff's  declaration,  to  which  the  defendant  pleaded  non 
cuL  Whether  such  an  agreement  be  a  good  cause  of  action 
is  another  matter.  The  defendant  might  have  demurred,  or 
Jie  may  move  in  arrest  of  judgment,  if  the  narr,  does  not  set 
forth  a  good  cause  of  action.  The  evidence  must  be  ad- 
^  mitted. 

Elliott  then  stated,  that  the  plaintiff  asked  him  what  he  was 
going  to  do.  He  answered,  "  To  levy  on  your  goods."  l^e 
plaintiff  then  said,  that  was  not  to  be  done ;  that  no  execution 
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was  to  issue  unless  he  had  infomiation,  or  something  to  that      1818. 
effect ;  that  it  would  ruin  him  if  the  execution  were  proceed-  Philadelphia. 
ed  in ;  that  he  expected  a  large  quantity  of  tobacco  in  a  short     Sommul 
time,  or  remittances  for  it,  but  at  preseut  the  embargo  or  war      ^^^ 
prevented  its  arrival ;  and  that  tht^eri  facias  was  for  double 
the  amount  due.    The  witness  asked  the  defendant  how  that 
was,  when  he  was  ordered  to  proceed  and  do  his  duty.    This 
he  did  by  taking  an  inventory  of  the  goods,  which  he  after- 
wards sold.    The  defendant  did  not  deny  what  the  plaintiff 
stated,  but  said^  ^  Sir,  I  must  have  my  money  to  make  myself 
^^  safe.^   The  witness  added^  that  he  sold  the  plaintiff's  stock 
hi  trade,  his  furniture,  and  his  house  and  lot,  but  the  real  es- 
tate was  sold  under  another  execution. 

William  Geisse,  a  friend  of  the  plaintiff,  swore,  that  in  Se/h- 
temier,  1813,  hearing  that  the  sheriff  had  levied  an  execution 
on  the  plaintiff's  property,  he  went  to  his  house  and  authorised 
him  to  say  to  the  defendant,  that  if  he  would  accompany  the 
witness  to  the  sheriff's  office,  he  would  discharge  the  bond.  On 
the  following  morning,  as  he  was  going  to  the  sheriff's  office, 
he  met  the  defendant's  attorney  and  told  him  he  was  ready  to 
pay  the  bond,  provided,  he  would  withdraw  the  action. im- 
mediately. The  attorney  said,  the  action  should  be  with- 
drawn if  the  whole  amount  of  the  execution  were  paid ;  to 
which  the  witness  answered,  ^^  I  will  pay  the  bond ;  as  for 
^  the  notes  you  had  no  right  to  seize  for  them."  The  attorney 
replied,  ^^  You  need  not  tell  me  what  I  have  a  right  to  do.  I 
«*  will  not  give  up  a  certainty  for  an  unceruinty."  After  the 
goods  were  removed^  the  witness  went  to  the  defendant's  attor- 
ney and  requested  he  would  have  the  furniture  valued  by  two 
men,  and  offered  to  pay  the  amount  of  the  valuation ;  urging  as  a 
reason  for  the  request,  that  Mrs.  Sommer  being  near  her  con- 
finementy  was  not  in  a  condition  to  be  moved.  The  answer 
was,  it  could  not  be  done,  the  furniture  must  be  sold  by  the 
sheriff.  On  the  witness  observing  it  was  very  hard,  the  at- 
torney replied,  ^  If  you  will  come  and  pay  the  bond  now,  I 
««will  withdraw  the  action."  This  was  refused.  This  con- 
versation took  place  three,  four  or  five  days  after  the  wit- 
ness's first  interview  with  the  defendant's  attorney.  Geissc 
then  went  to  the  deputy  sheriff>  of  whom  he  inquired  if  the 
furniture  could  not  be  valued.  He  answered  no ;  but  if  the 
witness  would  give  his  bond,  the  furniture  might  remain 
until  lifter  Mrs.  Sommcr*%  confinement.    The  witness  stated, 
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1818.  that  notes  to  the  amount  of  5CXX)  or  6000  Jollars  which  he 
Philadelphia,  believed  were  due,  were  included  in  the  execution,  but  the 
boMJua  defendant's  attorney  said  nothing  particularly  about  them* 
y/^y.  He  then  proved,  that  jthe  plaintiff  possessed  considerable  pro- 
perty at  that  time,  and  was  in  good  credit ;  that  another 
friend  had  offered  to  assist  him  by  advancing  6000  or  7000 
dollars ;  that  goods  like  those  of  the  plaintiff  do  not  in  gene- 
ral sell  well  at  auction,  and  that  a  great  part  of  the  plaintiff's 
sold  "  enormously  low."  It  further  appeared  from  the  testi- 
mony of  another  witness,  that  the  plaintiff  was  in  pretty  ex- 
tensive business  when  the  execution  issued ;  that  the  defend- 
ant was  usually  on  his  paper  in  all  real  transactions  and  ac- 
commodations in  bank,  for  which  he  received  a  commission, 
and  that  he  occasionally  discounted  his  notes. 

On  the  9th'  December^  1813,  the  plaintiff  filed  his  petition 
for  the  benefit  of  the  insolvent  laws,  and  on  the  6th  January^ 
1814,  was  discharged.' 

l^he  opening  counsel  for  the  defendant  stated,  that  it  had 
been  agreed  that  notes  to  he  taken  up  by  the  defendant  should 
be  covered  by  the  judgment  on  the  plaintiff* s  bond*  Of  this, 
however,  no  evidence  was  given.  The  attorney,  by  whose 
order  the  execution  was  issued,  was  offered  as  a  witness  on 
the  part  of  the  defendant,  and  objected  to  on  the  ground,  that 
he  was  answerable  to  the  defendant  for  what  might  be  reco^ 
vered  in  this  suit,  as  he  had  confessed  that  the  execution  had 
issued  through  a  mistake  of  his.  The  testimony  was  over- 
ruled ;  but  a  release  being  produced,  the  witness  was  sworn. 

He  stated,  that  he  gave  his  opinion  as  to  the  mode  of  pro- 
ceeding on  the  plaintiff's  bond^  founded  on  his  clients  state* 
ment  of  facts,-  that  he  advised  the  defendant  to  enter  judg- 
ment ;  that  he  was  of  opinion,  that  he  might  cover  the  notes 
under  the  penalty  of  the  bond ;  that  the  real  debt  was  endors- 
ed and  the  feri  facias  issued  by  his  order ;  that  he  had  no 
recollection  of  any  conversation  with  Mr.  Oeisse^  nor  of  any 
offer  by  him  or  any  one  else  to  pay  this  money,  and  that  he 
never  heard  the  defendant  speak  maliciously  of  the  plaintiff. 

The  defendant  had  obtained  a  judgment  against  the  plain- 
tiff in  this  Court  on  the  8th  December,  1817,  for  7195  dollars 
24  cents,  founded  on  seven  promissory  notes,  in  which  suit 
the  plaintiff  pleaded  his  discharge  under  the  insolvent  law, 
and  the  defendant  replied,  perfraudem  and  issue.   Evidence 
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was  also  gi^en  to  shew,  that  the  plaintiff  was  in  embarrassed      1818. 
circumstances  before  the  execution  issued,  and  that  his  real  PfdladOphio* 
estate  was  heavily  encumbered.  sovMn 


After  an  argument  by  the  same  counsel,  who  tried  the 
cause,  the  opinion  of  the  Court  was  delivered  by 

Duncan  J.  This  is  an  action  on  the  case^  for  maliciously, 
and  with  a  determination  to  harass,  vex,  impoverish,  and  dis- 
tress the  plaintiff,  directing  the  sheriff  to  levy  nearly  double 
the  sum  due  on  a  judgment,  obtained  by  the  defendant 
against  the  plaintiff,  and  causing  the  sheriff  so  to  levy  and  to 
sell  the  goods  of  the  plaintiff,  to  an  amount  exceeding  the 
sum  due,  on  which  the  execution  issued. 

The  attempt  by  the  defendant  was  to  cover,  under  the 
penalty  of  the  obligation  on  which  the  judgment  was  con- 
fessed, certain  promissory  notes,  due  by  the  plaintiff  to  the 
defendant  It  is  conceded,  that  this  was  contrary  to  all  law, 
and  to  all  experience,  for  it  is  certain,  that  even  before  the 
statute  of  4(h  Anne^  the  penalty  was  considered  in  the  Courts 
of  law,  as  only  a  security  for  the  principal  sum  due,  the  in- 
terest and  the  costs.     Amery  v.  Smalrtdge^  2  W.  Bl.  760. 

1  he  novelty  of  the  action  can  form  no  objection,  for  this 
special  action  on  the  case  was  introduced,  for  the  reason 
that  the  law  never  will  suffer  an  injury  and  a  damage  with- 
out a  remedy.  Malice  forms  a  necessary  ingredient.  In 
order  to  support  the  action,  the  injury  and  damage  to  the 
plaintiff  must  be  proved,  and  it  must  be  proved,  that  the  in- 
jury and  damage  were  occasioned  by  some  malicious  act  of 
die  defendant.  Damages  for  injuries  like  this,  have  been 
recovered  in  this  form  of  action  at  a  pretty  early  period;  for 
HoBART  C.  J.  in  Water  v.  Freeman^  Hob.  264,  says  "  I  hold 
that  I  may  have  an  action  on  the  case  against  him  that  sues  me 
against  his  release,  or  after  I  have  paid  the  money."  So  for 
maliciously  holding  to  bail,  without  any  probable  cause, 
where  nothing  is  due,  or  in  a  sum  greatly  exceeding  the 
debt  due.  The  injury  consists  in  the  oppression  and  the 
malice.  This  malice  may  be  evidenced  from  the  want  of 
probable  cause.  It  would  afford  no  protection  against  acts 
of  oppression,  did  the  law  require  express  declarations  of 
malice. 

Where  the  act  is  an  immediate  wrong  against  all  form  of 
law,  trespass  vi  et  armisy  is  the  proper  action ;  but  where  the 
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1818*      process  is  legal,  but  it  is  used  in  an  oppressive  maimer,  tres- 
PhUadelphia,  pass  oo  die  case.   In  the  one  case,  it  is  the  immediate  act  that 
SoMXEB     gives  the  par^  his  action  for  the  injury,  without  relation  to 
WU.T.      the  motive;  in  the  other  the  motive  of  the  act.     Malice  may, 
even  in  the  highest  offence,  murder,  be  inferred  from  the 
circumstances,  the  cvidentia  ret.    The  circumstances  may 
afford  no  evidence  of  malice,  or  the  malice  may  be  inferred 
from  all  the  circumstances,  each  of  which,  however  minute, 
is  to  be  taken  into  consideration  in  coming  to  a  conclusioiu 
It  is  not  individual  malevolence,  as  by  some  it  is  mistaken 
for.     Malice,  as  applied  to  this  species  of  action,  is  an  im- 
proper act,  injurious  to  another,  proceeding  from  an  impro- 
per motive ;  whether  it  be  done  propter  odium  vel  causa 
lucri ;  whether  the  motive  be  solely  to  break  up  the  fortunes 
of  a  man,  or  whether  it  proceeds  from  oppressive  acts  under 
cover  of  the  law  and  of  legal  process,  by  its  means,  and  not 
permitted  by  the  law,  by  which  the  perpetrator  is  a  gainer^ 
and  the  party  acted  upon  receives  a  prejudice,  as  here  to 
coerce  the  payment  of  another  debt,  by  levying  more  on  the 
execution  dian  could  be  legally  levied.     Even  the  execution 
of  legal  process  in  an  oppressive  manner,  tending  unneces- 
sarily to  distress  and  injure  a  party,  by  an  officer,  gives  the 
party  injured,  a  remedy  in  this  form  of  action.  5  Johns.  125* 
If  this  act  had  proceeded  from  ignorance  or  mistake  of  the 
law,  on  a  fair  representation  of  facts  to  the  attorney,  I  would 
not  impute  the  honest  mistake  of  a  professor  of  the  law,  to 
malice  in  the  client,  for  here  would  be  innocence,  which 
would  strip  the  case  of  its  malignant  qualities,  and  would, 
as  I  rather  incline  to  consider  the  law,  be  a  defence  in  the 
action.     Certainly  it  would  not  be  a  case  for  heavy  or  vin- 
dictive damages.     Had  the  attorney  testified,  that  he  had 
advised  his  client,  and  that  without  any  special  agreement 
to  the  effect,  that  he  could  cover  under  the  penalty,  not  only 
the  debt  in  the  condition  of  the  bond,  but  any  other  debt ; 
that  being  a  case  without  any  species  of  malice,  or  improper 
motive,  I  would  long  hesitate,  before  I  would  say  damages 
to  any  extent  should  be  given.     But  this  the  defendant  has 
shewn  was  not  his  case  ;  for  the  attorney  states,  and  oo  doubt 
truly  states,  (for  I  entertain  too  high  an  opinion  of  all  the 
members  of  this  bar,  to  suppose  that  there  could  be  found 
in  the  body,  one  so  ignorant  of  the  law,  as  to  dirt^ct  an  exe- 
cutkxi  to  be  levied  as  was  done  in  this  case,  unless  on  some 
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special  stutemcnt  of  facts,  wkich  would  distkigmsh  tkU  par*     1818. 
ticolarcase ;  as  an  agreement  of  the  parties  that  it  should  be  PJuiadeifUa. 
done,)  that  be  was  consulted  by  the  defendant,  and  that  he' 


gave  his  opinion  on  what,he  heard  from  him  in  a  great  mca«      wor, 
sure  ;  on  his  statement  of  facts  and  his  own  view  of  the  sub- 
ject, and  from  what  he  believed  to  be'  the  law  arising  on 
these  facts.    It  was  not  an  abstract  opinion  on  the  legal  right, 
simply  to  cover  other  debts  under  the  penalty,  but  on  a  "^ 
statement  of  special  facts,  and  as  there  was  nothing  but  sug- 
gieation  in  die  opinion  of  the  counsel  for  the  defendant  on  die 
trial,unsui^rted  by  even  an  attempt  to  establish  any  agreement 
between  the  parties,  that  die  act  complained  of,  should  be 
dcme,  and  as  the  opinion  of 'the  attorney  was  founded  on  mis* 
representations  made  by  the  defendant^  the  client  Wilt^  must 
sidTer  for  aU  die  acts  to  which  such  misreprelentatiOBs  1(4^1; 
fic»r*odierwise  the  party  injured  would  be  without  remedy; 
Car  the  plaintiff  Could  have  no  remedy  against  the  attorney 
who  gave  the  directions,  as  he  might  have  had  for  the  gross 
ignorance  m  giving,  such  unwarrantable  directions ;  for  the 
act  was  too  gross  to  be  imputed  to  ignorance,  and  would 
form  presumptive,  if  not  conclusive,  evidence  of  improper 
motives ;  for  as  I  hold  the  client  not  to  act  maliciously  where 
he  takes  legal  advice,  and  confiding  in  that  advice,  pursues 
his  claim  honesdy  and  innocendy,  so  I  equally  hold  the  at- 
torney irresponsible  for  a  malicious  act,  when  such  act  is 
founded  on  the  misrepresentation  of  his  client ;  and  if  the 
act  was  founded,  as  the  defendant  himself  has  proved,  on 
some   representation,   not  supported   or   attempted  to   be 
supported  by  any  testimony,  any  .subsequent  act,  done  by 
himself  or  by  his  attorney,  springing  from  this  misrepresent 
tation,  is  infected  by  it,  and  he  is  liable  for  all  the  conse* 
quences.     But  here  the  act  is  brought  home  to  the  defends 
ant;  for  the  plaintiff  stated  in  the  presence  of  the  defendant 
and  the  officer,  that  the  execution  had  issued  for  double  the 
sum,  which  the' defendant  did  not  deny ;  and  the  officer  turn* 
ing  to  the  defendant  said,  *«^  is  this  so  ?"  and  said,  "  here  is 
an  execution  put  into  my  hands ;  I  musf  levy  for  the  whole 
amount  endorsed  on  the  writ."     To  which   WtU  replied^ 
<*  you  must  do  your  duty ;  the  money  I  must  have.    1  must 
make  myself  safe." 

William  Qeisae  swears^  that  he  called  on  the  attorney,  who 
ssud,  he  would  withdraw 'the  action  if  the  whole  amount  of 

Vol.  IV.~D 
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1818.  the  execution  was  paid*  The  answer  was,  ^^  I  will  pay  you 
PhiLitieiphia,  the  condition  of  the  hood  i  as  to  the  notes,  you  have  no  right 
SoMMER  to  seize  for  them/'  The  reply  was,  «  you  need  not  tell  me 
wTlt.  what  right  I  have,  I  will  not  give  away  a  certainty  for  an 
uncertainty."  It  was  afterwards  proposed  to ,  the  attorney, 
thdt  as  the  plaintiff's  wife  was  near  her  confinement,  and 
could  not  be  removed,  two  men  should  be  appointed  to 
value  the  furniture,  and  the  amauot  -should  be  paid.  This 
likewise  was  refused,  with  a  declaration  that  they  must  be 
sold  by  the  sheriff.  It  is  true,  the  attorney  said, « if  the 
bond  be  now  paid,  the  execution  shall  be  withdrawn  ;"  but 
it  is  unaccountable,  ths^t  after  the  mistake  had  been  disco- 
vered, it  should  not  instantly  have  been  rectified ;  instead  of 
which,  the  sheriff  is  permitted  to  go  on  and  sell  to  an  amount 
exceeding  the  'condition  of  the  bond*  Oeissc  declared  his 
ability  and  readiness  to  pay  the  amount  of  the  bond,  and 
gave  further  evidence^  to  shew  that  this  would  have  been 
raised  by  the  friends  of  the  plaintiflF;  for  that  Mr.  Sperry 
had  offered  to  relieve  him  by  the  advance  of  6,000  or  7*000 
dollars.  This  is  not  an  unimportant  circumstance  ;  it  stands 
uncontradicted,  and  was  competent  evidence  ;  it  went  to  es- 
tablish two  facts ;  the  credit  of  Sommer^  and  the  readiness  of 
his  friends  to  discharge  the  real  debt* 

All  the  facts  and  circumstances,  the  whole  conduct  of 
Wtlt^  and  his  attorney,  who  appears  to  have  acted  on  the  mijs- 
representation  of  Wilt ;  the  property,  the  friends,  the  credit 
of  Sommer^  his  debts ;  all  were  fairly  submitted  to  the  jury, 
to  draw  their  own  conclusions,  and  certainly^  with  very  cau- 
tious observations  as  to  the  quantum  of  damages,  as  favour* 
ably-for  the  defendant,  as  the  state  of  the  testimony  would 
admit  of.  The  jury  may  not  improperly  have  drawn  con* 
elusions  very  unfavourable  to  the  defendant ;  that  this  op- 
pressive act  brought  down  upon  the  plaintiff  immediate  ruin; 
that  with  the  credit  he  possessed,  with  friends  able  and  wil- 
ling to  assist  him,  he  might  have  weathered  the  storm,  over- 
come his  difficulties,  kept  his  head  above  water,  until  the 
reasonable  expectation  from  the  just  speculations  he  had  en- 
tered into,  would  have  been  realised  by  a  peace.  For  though 
embarrassed,  his  credit  was  unimpaired ;  though  in  debt,  his 
creditors  were  not  driving  him  to  ruin  by  executions ;  and 
that  the  seizure  made  by  Wilt^  beyond  the  legal  right  under 
his  judgment,  brought  down  upon  him  all  his  creditors  ;  de- 
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strojed  his  credit  with  his  friends,  and  forced  him  to  the  1818. 
last  sad  resoft,  a  prison,  and  the  insolvent  laws.  If  such  Phiiadeiphia, 
might  be  the  fair  conclusions  from  the  evidence,  and  I  am  Somme»' 
by  no  means  satisfied  that  they  are  not,  it  is  to  be  considered  wi». 
whether  the  damages  assessed  by  the  only  judges  of  damages, 
are  so  extravagant,  disproportionate,  outrageous  and  mon- 
strous, as  to  call  upon  the  Court  to  pronounce  them  to  be  the 
effect  of  intemperance,  of  passion,  and  not  the  deliberation 
of  judgment.  There  is  no  standard,  in  actions  of  this  nature, 
by  which  the  Court  can  estimate  damages ;  it  is  not  a  matter 
of  calculation  of  pounds,  shillings,  and  pence  ;  some  feelings 
must  and  will  enter  into  the  enquiry ;  the  most  obdurate 
heart  cannot  shut  them  out.  It  is  not  even  a  matter  of  mere 
compensation  to  the  party ;  but  an  example  to  deter  others; 
and  as  there  iKrere  circumstances  from  which  the  jury  might 
have  inferred  malice,  and  evidence  which  satisfied  them, 
that  the  ruin  of  the  plaintifT  was  occasioned  by  an  act  of  op-  • 
pression,  and  many  aggravating  circumstances  of  useless  se- 
verity, my  opinion  is,  that  although  the  damages  are  high, 
higher  than  I  could  have  wished  them,  yet  this  will  not  jus- 
tify the  Court  in  setting  aside  the  verdict.  And  though  I 
do  not  entertain  any  doubt  as  to  the  power  of  the  Court  to 
interpose  a  discretion,  in  cases  of  disproportionate  and  enor- 
mous damages,  yet  the  case  must  be  a  rank  one,  and  I- am 
not  satisfied  but  that  the  public  justice  will  be  mofe  advanced 
by  suffering  the  verdict  to  stand,  than  by  disturbing  it. 

One  argument  urged  by  the  counsel  for  the  plaintiff  in  er- 
ror, remains  to  be  answered.  They  conjecture  that  the  jury 
took  into  consideration  the  verdict  obtained'by  Wilt  on  the 
promissory  notes,  and,  influenced  by  this,  gave  a  verdict  for 
a  sum  exceeding  that  verdict,  under  the  impression  that  thitf" 
was  the  only  way  in  which  they  could  compensate  the  plain- 
tiff for  the  injury  sustained.  This  is  mere  conjecture ;  but 
I  am  not  prepared  to  say  that  this  was  an  impropef  view  of 
the  subject.  If  they  were  of  opinion  that  this  act  of  Wilt  pro- 
duced the  insolvency  of  Sommer^  and  rendered  him  unable  to 
pay  the  debt  of  Wilt  /  if  they  did  not  find  a  sum  .beyond 
that,  it  would  be  no  retribution  to  jthe  plaintiff,  nor  punish- 
ment of  the  defendant. 

A  case,  somewhat  resembling  this,  is  to  be  found  in  2  Wm* 
BL  942.  Bharpe  v.  Brice.  Trespass  against  a  custom  house 
officer  for  an  unsuccessful  search  after  prohibited  and  uncus- 
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ISlt.  tomed  goods.  Verdict  for  th^plaiiitiff,  with  500L  damages* 
PkOade^hia,  Perrot,  Baroo,  who  trt^  the  cause,  rep<Mted  dfe  damages  to 
SoHMBm  be  very  excessive,  and  advised  die  application  for  a  new  trial. 
Worr.  TDe  Gret,  C*  J.  who  delivered  the  opinion  of  the  Court,  says, 
/^  These  damages  are  outrageous  and  excessive,  but  the  case- 
is  peculiarly  circumstanced ;  it  is  admitted  that  the  present 
defendant  has  recovered  in  a  former  action  for  a  smuggling 
penalty  of  300/.  against  the  now  plaintiff.  This  he  offers  to 
set  off  against  this  500/. ;  but  the  present  defendant  refuses  it. 
This  shews  a  want  of  candour  on  his  side,  ftnd  therefore  he 
is  entitled  to  no  assistance/'  Now  here  it  is  agreed  that 
against  (he  amount  of  damages  recovered  in  this  action  there 
shall  be  set  off  the  judgment  of  fFiit  v.  Sommer.  I  cannot  say 
that  if  the  jury  did  take  this  view  of  the  subject,  it  was  a  very 
erroneous  one.  It  was  again  urged  that  this 'execution  re- 
mains  in  full  force,  and  not  set  aside  by  the  District  Court. 
Not  so  ;  for  it  is  virtually  set  aside  by  the  plaintiff's  attor- 
ney, in  the  suit,  agreeing  to  take  out  of  Court  the  real  debt 
due  on  the  bond.  But  it  receives  a  decisive  answer.  How 
if  the  plaintiff  had  a  subsisting  execution  for  the  notes,  could 
he  proceed  to  recover  them  in  an  original  action,  as  he  has 
done  f 

It  is  objected  that  this  action  could  not  be  supported  by 
die  plaintiff;  that  as  it  was  an  injury  to  his  estate  it  passed  to 
the  assignees  by  the  assignment.  This  personal  tort  is  not 
the  subject  of  assignment  under  the  insolvent  debtors'  act;  it 
b  neither  estate,  credit,  nor  effects.  The  insolvent  debtor 
would  not  be  discharged  from  personal  responsibility  for 
such  acts  committed  by  him.  The  case  in  2  DalL  is  conclu- 
sive. •  It  is  a  personal  action  which  would  die  with  his  per- 
son. If  it  passed  by  the  assignment,  and  vested  in  the  as- 
signees, his  death  could  not  affect  it. 
.    '  The  magnitude  of  the  damages  seemed  to  call  for  a  more 

minute  detail  of  the  evidence  and  a  more  expansive  course 
of  reasoning  than  is  usual  in  motions  for  new  trials. 

I  am  of  opinion  that  the  rule  to  shew  cause  be  discharged, 
and  that  judgment  be  entered  for  the  plaintiff,  with  liberty  to 
the  defendant  to  set  off  the  amount  of  the  judgment  he  has 
recovered  against  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1818. 

PhUuddphia. 

Faud£L  and  another  against  The  Phoenix  Insurance 

Company.  3,^^^ 

March  30. 

THIS  suit  was  brought  on  a  policy  of  insurance  effected  J^J^*''^^ 
with  the  defendants  on  the  SOth  Jtme^  1807,  by  Messrs.  n^  Si.  Tho- 
Gurney  6f  Smithy  as  agents  for  the  house  of  Faudtl\S  Stack-  ^^^1^' 
man^  of  St.  Thomas\  at  a  premium  of  six  per  cent,  on  ^'^'^J^ 
goods  cm  board  the  schooner  Antoinette^  Louis  Colombo  mas- MHiredrree 
tcr,  at  and  from  St.  Thomases  to  Laguira  and  back.  The  pro-  ejS^e"  dam- 
perty  was  ** warranted  by  the  assured  free  from  any  charge, Hf'?^***^ 
<*  damage"}  or  loss,  which  may  arise  in  consequence  of  the  ariM  in  conse- 
« seizure  or  detention  of  the  property,  for  or  on  account  of  2ore«- deteo- 
"  any  illicit  or  prohibited  trade."  twHi  of  the 

property  for 
or  on  acoouDt 

The  Antoinette  sailed  from  St.  Thomas's  on  the  14th  yune,  f^^'^Zumed 
1807,  and  on  the  18th  of  the  same  month,  at  the*  distance  of  trade."  The 
half  a  league  from  Macuto^  and  rather  more  than  a  league  I^r^^by  a 
from  Laguiroy  she  ,was  met  by  a  Spanish  privateer  called  the  ^p"^^"^** 
£scovay  which  took  possession  of  her  and  carried  her  into  hair  a  league 
J^arto  CabettOy  where  proceedings  were  instituted  in  the  court  ^*|{%®„^";!J!l* 
of  admiral^,  in  consequence  of  which  the  plaintiff's  goods  |^^c  "^^ 
were  condemned,  and  the  vessel  and  the  rest  of  the  cargo  re-  from  Lagaira, 
8tcM>cd«    The  sentence  of  the  court,  or  council  in  which  the  JStJ  p^ItTca- 
proceedings  took  place,  the  Reporters  have  inserted  at  length,  ^"Ojj^here 
dunking  it  would  be  more'  satisfactory  to  publish  the  whole  were  condem- 
document,  than  to  present  a  mere  abridgment  which  might  S^fee^jJ"  '**® 
be  defective.     Indeed  it  was  found  difficult,  if  not  impossi- Aranmez  of 
bleto  condense  it,  without  impairing  the  whole  structure  of  ry,  i8(», 
the  decree,  and  rendering  the  grounds  on  which  the  council  Jg'^^^de^ 
proceeded  less  intelligible.  creeofsut    • 

November, 
1806,  forbid- 

<«  TRANS  LA  TION.  Briu£*me^" 

ohandiae,  and 

«*I,  the  undersigned  notary,  certify,  that  the  following  ^^SfdS!! 
sentence  was  this  day  agreed  on  by  the  members  of  the  i>«iongiiig  to 


.-  /       o  J  England  or  " 

COUnciL  ^  comingfromits 

"  In  Potto  Cabello,  on  the  twentyj-fourth  day  of  June,  one  ^"^?^" 


lawful  prise. 

BM^  that  this  waa  not  a  lot»bj  fitizure  for  illieit  or  prohibittd  trade,  within  the  meaning  of  the 
wamintj. 
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1818.  thousand  eight  hundred  and  seven,  the  members  of  the  coun* 
PhUade^hia.  cil  being  met^  present  Don  Augustin  de  Figuerva^  chief  com- 

Faudu.  .  mandant  of  marine  of  said  place  and  of  the  adjacent  islands, 
"**'^^**'  including  Porto  Rico;  military  commandant  of  seamen  and 
ThePhoeniz  persons  employed  in  commerce;  special  judge  in  cases  of 
Company,  prizes,  shipwreck,  fisheries,  and  navigation ;  member  of  the 
boards  of  health  and  of  property,  and  president  of  this  coun- 
cil, and  the  other  members  whose  names  are  hereunto  sign- 
ed, who  being  met  for  the  purpose  of  deciding  on  the  legality 
of  the  capture  of  the  Danish  schooner  called  the  Antoinette j 
taken  by  the  private  armed  vessel  belonging  to  this  place, 
called  the  Escova^  on  the  eighth  day  of  die  present  month ; 
and  having  heard  the  opinion  of  the  auditor  founded  6n  the 
royal  order  of  the  twenty-third  of  February  in  the  present 
year ;  on  the  imperial  decree,  and  another  royal  order  of  the 
twenty-fifth  day  of  August  of  the  last  year ;  and  on  the  de- 
cree for  opening  a  free  trade  with  the  allied  powers ;  and  in 
conformity  thereto  did  decree  and  do  declare  as  having  been 
lawfully  detained,  the  said  schooner,  and  that  the  goods  and 
effects  found  by  the  surveyors  to  be  English  manufacture, 
are  lawful  prize ;  that  tlie  rights  of  the  parties  be  reserved  to 
them  for  such  purposes  as  they  shall  think  fit,  conformably  to 
the  sixteenth  article  of  the  ordinance  relating  to  private  crui- 
zers,  and  that  the  box  of  woollens,  of  which  the  two  surveyors 
were  doubtful^  as  well  as  their  umpire,  be  delivered  to  the 
captured  captain,  together  with  the  other  goods  s|pd  efiects 
not  of  the  said  manufacture ;  that  his  papers  be  returned  to 
him,  leaving  a  proper  memorandum  therefor ;  and  that  a  va- 
luation of  the  aforesaid  goods  and  effects  be  made,  and  that 
they  be  disposed  of  at  public  auction,  and  public  notice  given 
thereof  at  the  usual  places ;  notifying  the  officers  of  the  royal 
finance,  that  they  may  settle  the  account  of  the  owners  of  the 
privateer,  and  persons  interested  therein ;  and  the  sale  being 
completed,  that  there  be  deducted  from  the  whole  amount, 
the  tenth  part  belonging  to  the  admiralty,  which  shall  be  de- 
posited in  the  treasury  of  the  marine,  and  also  deducting  the 
charges  and  fees  due  to  the  present  notary ;  the  remaining 
goods  to  be  freely  delivered  to  the  owner  of  the  privateer^  to 
be  distributed  amongst  those  interested,  according  to  their 
contracts,  and  agreements  ;  and  that  this  act  be  entered  of  re- 
cord^  and  the  parties  notified  thereof.    Thus  done^  conclud- 
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cd  and  signed^  which  I,  the  said  notary,  certify.    (Signed)     1818. 
&€•     Before  me,  Fernando  Ponce^  marine   notary.      Thit  Philadelphia. 
foregoing  is  a  true  copy  from  the  original  remaining  on  the      Favsbl 
record  of  the  acts  of  council,  and  to  which  I  refer.     In  tes-  .•^^^*' 
timony  whereof  I  have  signed  and  sealed  the  present  in  Porto  The  PiMBBis 
CabeUo,  the  day,  months  and  year  of  its  passage.     (Signed)    ^^^. 
Fernando  Ponce^  marine  notary.* 

^^  Notification.  1  immediately  afterwards  communicated 
the  preceding  sentence  to  Don  Louis  Colombo^  and  through 
him,  to  the  supercargo,  Mr.  John  Henry  Otto  Eachen^  in  the 
royal  custom  house.    Certified^  Ponce j  notary. 

**I  then  communicated  the  same  %o  Don  Vincente  de 
Ayesta,  at  his  house^  as  owner  of  the  privateer  called  the 
Escova*     Certified,  PoncCy  notary. 

**  I,  the  undersigned  notary^  certify,-  that  at  a  court  held 
yesterday,  the  following  decree  was  passed ;  In  this  district 
of  Porto  CabellOy  on  the  fourteenth  day  of  Juiy,  one  thou- 
sand eight  hundred  and  seven,  the  court  being  full,  present 
Don  Augustin  de  Figuerva,  brigadier  of  the  royal  navy,  chief 
commandant  of  marine  at  this  place,  and  the  adjacent  islands, 
including  Porto  Rfto  ;  military  commandant  of  seamen  and 
persoi^s  employed  in  commerce ;  special  judge  in  cases  of 
prize,  ship  wrecks  fisheries,  and  navigation ;  member  of  the 
boards  of  health  and  of  property,  and  president  %{ this  coun-^ 
cil ;  and  the  other  members  whose  names  are  hereunto  sign- 
ed, being  met  in  order  to  determine  on  the  incidents  moved 
by  the  consignee  of  the  brig  Sea  Nymph^  and  the  supercargo 
of  the  schooner  Antoinette^  and  having  heard  the  opinion  of 
the  auditor,  which  is  as  follows : — 

«  MessieurSy  the  President  and  Members  of  the  Courts ' 

^^The  correspondence  or  connexion  which  is  preserved 
amongst  our  laws,  wisely  established  for  the  purpose  of  in- 
jfiring  ouft  enemy,  far  from  preventing  the  progress  of  so  im- 
portant an  object,  forms  a  code  of  rules  supported  by  which 
the  Judge  may  assert  with  the  decisive  stroke  of  decision, 
(without  injustice  to  either  party,)  the  honour  of  the  nation, 
and  an  exact  compliance  with  the  will  of  our  sovereign. 
This  requires  from  your  superior  tribunal^  as  being  the  de- 
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1818*      positoiy  of  his  authority  and  conitdeiice»  to  support  the  lava 
^hilad^fma,  ^xiA  general  customs  of  the  kingdooiy  and  those  of  the  pro-^ 
nJ^'^     9fnce«  within  the  extent  of  this  district^  by  creating  for  that 
V.      .  purpose  within  the  same^  subordinate  tribunals,  upright  and 
^wSS^  just,  in  order  to  turn  to  the  benefit  of  the  state  the  fund  of 
Compaoy.    concealed  ferocity,  which  is  found  in  aU  those  enjoying  the 
privileged  jurisdiction  of  the  marine,  and  at  the  same  time 
to  furnish  to  them  objects  which  may  electrify  them  and 
infuse  into  them  an  ardent  love  for  the  royal  service.     The 
ill'  understood  policy  with  respect  to  our  allies  in  resting 
upon  their  good  faith,  that  they  would  not  introduce  goods 
of  English  enemy  manufacture;   the  imaginary  prejudice 
which  is  supposed  to  result  to  commerce  by  prohibiting'  a 
similar  intercourse^  and  the  plausible  arguments  by  which  it 
is  attempted  to  prove  the  lover  of  agriculture  will  be  ruined 
if  our  ports  are  closed  against  the  malevolent  industry  of  the 
haughty  English^  are  mere  pretences  used  by  heedless  indi- 
viduals, who  aspire  only  to  the  increase  of  their  wealth,  and 
to  avoid  the  smallest  sacrifice  which  might  turn  to  the  bene- 
fit of  their  king  and  country.    But  none  of*  these  conside- 
rations will  prevent  your  excellencies  from  encouraging  the 
persons  engaged  -  in  cruizing,  in  detaining  every  neutral 
vessel  bound  to  ports  on  this  continent^  should  their  cargoes 
contain  any  portion  of  goods  manufactured  by  the  tyrants 
of  the  seas,  and  the   sacrilegious  infringers  of  the  rights 
of  peace,  as  well  as  of  wan     It  is  not  known  to  whom 
the  goods  belong,  except  so  far  as  is  shewn  by  those  who 
carry  them,  and  it  is  very  probable,  that  when  they  come 
sealed  with  the  arms  of  the  enemy,  they  own  part  if  not  the 
whole ;  or  that  the  neutrals  being  sure  that  they  would'  not 
be  repulsed ;  or  that  even  if  it  was  attempted,  their  bare  as- 
sertion will  be  sufficient  to  tranquillise  the  most  ardent  zeal, 
through  respect  for.  the  rights  of  neutrtdity  ;  the  prohibition 
pronounced  by  an  edict,  and  communicated  to  them,  where- 
by  they  cannot  argue  that  they  have  not  been  apprised  of  the 
circumstances  imder  which  they  have  been  admitted  into 
our  ports,  that  is  to  say,  under  the  express  condition  of  not 
importing  goods  of  English  manufacture,  persuaded  the  ma- 
ritime authority,  that  neutrals  complied  exactly  with  the  con- 
ditions agreed  on,  by  the  frequent  importation  of  goods  and 
effects,  which  they  made  during  a  year  or  more,  since  the 
date  of  the  act  of  25th  June^  of  last  year,  issued  by  the  au- 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  35 

thority  of  die  captain  general,  superintendent  of  the  province.      1818. 
But  the  captures  made  by  privateers  from  hence,  have  given  Philadelphia, 
ns  physical  proof  of  the  fraudulent  conduct  of  the  allies,  in      Faudbl 
contempt  of  the  authorities  who  made  the  aforementioned  act,  *****  ^lother 
and  it  is  also  proved  by  the  interception  of  prohibited  goods^  '^^^  Phcenix 
effected  by  the  Guar  da  Costas^  in  the  very  bay  of  this  port.  Company. 
^hich  were   attempted  to  be   introduced  clandestinely  in 
spite  of  the  vigilance  of  the  land  guard,   l^his  alone  would 
be  sufficient  to  pronounce  as  good  and  lawful  prize,  the 
goods  and  efects  found  on  board  the  vessels ;  the  schooner 
Antoinette^  coming  from  8t.  Thomas^  an  allied  colony,  be- 
longing to  Denmark^  and  the  hermaphrodite  brig  the  Sea 
Nymph^  oi  North  America^  which,  loaded  with  a  great  num- 
ber of  bales  and  trunks  of  goods,  manufactured  by  hands, 
stained  with  the  blood  of  the  innocent  victims,  which  excite 
our  rage,  and  impel  us  to  a  just  vengpeance,  would  endeavour 
to  introduce  them  by  the  same  manner  in  which  the  others 
attempted. 

And  from  such  reproachful,  illegal,  or  clandestine  im- 
portations, what  benefit  can  arise  to  the  treasury  or  to  the 
country  ?  Those  Spaniards  offend  against  the  former,  who 
have  had  the  baseness  to  mix  with  such  vile  commerce,  and 
no  honour  could  arise  to  the  latter,  by  sheltering  in  its  bo- 
som such  atrocious  delinquents.  How  many  goods  have 
already  been  introduced  by  our  enemies,  under  the  cloak  of 
neutrality,  by  the  tolerance  of  believing  on  their  bare  asser- 
tion, that  the  marks  and  stamps  were  used  to  obtain  better 
sales  i  Is  not  this  a  deception  ?  Yes,  sirs,  contrary  to  the  laws 
of  commerce.  Such  conduct  from  foreigners  discovers  ma- 
lice. This  on  the  supposition  that  their  ignorance  of  a  pro- 
hibiting law  cannot  excuse  them.  It  should  rouse  the  re- 
sentment of  every  Spanish  subject,  if  there  yet  runs  in  his 
veins  any  of  the  blood  of  his  ancestors,  those  faithful  sol- 
dierSf  who,  in  the  support  of  the  rights  of  the  monarchy^ 
made  whole  kingdoms  tremble,  and  who  far  from  having 
any  thing  to  do  with  such  shameful  proceedings,  or  suffering 
themselves  to  be  seduced  by  their  avidity,  will  rather  nobly 
support  a  prohibition,  which  of  itself  is  sufficient  to  prostrate 
the  enemy,  and  drive  him  to  inconsolable  despair.  The 
private  cruisers  in  pursuance  of  the  orders  which  authorise 
them  to  examine  neutral  vessek,  detain  and  carry  them  to 
the  ports  where  they  are  fitted  out,  in  case  of  having  well 
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1818*      founded  suspicions,  that  part,  or  the  whole  of  the  cargo  majr 
rhiUifkiphia,  belong  to  enemies  of  the  crown,  have  intercepted,  on  the 
Faviiel      coast,  and  within  sight  of  the  ports  of  this  province,  the  two 
and  another  y^gg^jg  jq  question,  onder  strong  suspicions  that  almost  the 
The  Vhoenix  whole  of  their  cargoes  belong  to  our  enemies  ;  and  the  goods 
Comimny.    having  been  examined  by  intelligent  surveyors  appointed  by 
the  parties,  being  found  to  be  from  the  manufactories  of 
London^  and  the  reasons  alleged  by  the  captured,  shew  that 
they  have  endeavoured  to  introduce  the  said  goods  by  sur- 
prise, which  they  now  acknowledge  to   be  of  that  kind» 
whereas,  before  they  were  brought  into  a  Court  of  justice 
by  the  captor,  they  denied  to  be  such,  under  the  oath  of 
their  religion.     It  also  appears,  from  the  proceedings  in  this 
case,  that  there  hal  been  published  in  North  America^  in 
the  usual  form  by  the  public  papers,  the  imperial  decree, 
and  the  royal  orfler  of  the  9th  February^  in  the  present 
year,  which  fact  argues  against  all  the  captured  parties^ 
and  convicts  them  of  smuggling.     It  also  appears,  that  our 
enemies  do  not  respect  the  neutral  flags,  but  capture  all  neu- 
tral vessels  leaving  our  ports  laden  with  goods  the  manu- 
facture of  our  country,  and  by  a  reciprocity  founded  on  the 
said  ordinance,  we  ought  to  declare  as  good  prize,  the  ves- 
sels of  friendly  powers  which  have  on  board  enemies'  goods. 
From  what  has  been  advanced,  there  is  no  reason  to  doubt 
the  propriety  of  pronouncing  sentence,  in  the  case  of  the  Art' 
toinette  and  the  brig;  considering,  that  by  the  19th  article, 
which  authorises  Spanish  cruisers  to  examine  neutral  vessels, 
and  in  case  of  their  not  being  willing  to  submit  themselves 
^  to  a  regular  examination  of  their  papers  and  cargo,  to  oblige 

them  by  force,  if  they  find  the  20th  part  to  be  prohibited 
gooda^  or  they  doubt  as  to  the  property  of  one  25th  part,  in 
consequence  of  the  quality  of  their  fabric^,  involving  vehe* 
ment  suspicion  that  they  are  enemies  property*  That  the  goods 
in  question  are  prohibited,  the  act  of  the  25th  Juney  already 
cited,  sufficiently  proves;  and  that  the  captured  have  proceeded 
fraudulently  is  sufficiently  demonstrated ;  the  condeomation, 
therefore,  as  good  prize,  would  be  just  and  regular,  and  in 
conformity  with  the  royal  order  of  the  25th  August^  1806, 
there  ought  to  be  delivered  to  the  owner  of  the  privateer, 
the  confiscable  articles,  deducting  the  10th  part  belonging  to 
the  admiralty,  leaving  to  the  captured,  in  virtue  of  the  royal 
order  of  the  9th  Jw/y,  1805,  the  vessel,  and  remaining  goods 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  35 

of  lawful  introduction ;  in  doing  which,  it  appears  to  me,  the      1818. 
it>7Bl  will  is  complied  with,  by  acting  on  these  considerations  Pfdiade^Ma, 
with  these  friends*     But  no,  gentlemen.    This  tribunal  sits      Favml 
in  the  view  of  provinces,  which  are  criticising  the  conduct        *^' 
of  privateers,  as  violations  of  the  laws  of  neutrality,  notwith-  T'le  Phosnix 
standing  they  are  acquainted  with  the  positive  data^  which  I    Companj. 
have  stated.  And  yet  there  are  those  who  have  entered  the  field 
of  controversy,  representing  this  as  prejudicial  to  commerce, 
to  the  treasury,  and  to  agriculture,  though  they  must  be 
well  convinced  of  the  contrary;  being  inclined  to  protect  with 
this  false  view,  a  delinquency,  which,  if  we  advert  to  the 
manifest  which  his  serene  highness,  the  prince  generalissimo 
and  admiral,  thought  proper  to  issue  on  the  20th  December j 
1804,  ought  to  be  punished  as  the  most  abominable  oflence. 
Let  it  be  the  Supreme  Tribunal  of  the  Admiralty,  by  the 
terms  of  the  royal  order  of  the  1 9th  February^  and  the  im- 
perial decree,  which,  with  its  high  penetration,  shall  seal  the 
irreproachable  conduct  of  this  tribunal,  and  of  the  priva- 
teers.   Their  owners  would  gladly  receive  a  determination 
which  would  give  them  a  hope  of  seeing  their  conduct  approv- 
ed by  the  first  authority  of  the  royal  body  of  marine ;  and  in 
case  of  captures,  where  a  condemnation  does  not  follow, 
the  detention  will  be  a  warning  to  neutrals  to  abstain  from 
illicit  trade,  without  its  working  as  a  discouragement  to  the 
interception  of  clandestine  commerce:  and  to  the  asMiling  of 
the  enemy  with  such  honourable  hostilities,  and  although 
this  district  is  under  critical  circumstances,  being  obliged,  as 
it  were,  to  beg  for  its  subsistence,  in  consequence  of  the  re- 
fusal of  the  superior  authority  to  furnish  the  necessary  funds 
for  that  purpose,  yet  this  has  not  dismayed  the  zeal  of  your 
honours,  in  making  the  last  eflbrts  when  occasion  and  ne- 
cessity require,  to  convince  in  a  short  time,  our  haughty 
enemy,  of  your  sacred  ardour  for  the  national  honour.     I 
am,  therefore,  of  opinion,  that  in  conformity  with  the  twelfth 
article  of  the  ordinance  relating  to  private  cruisers,  the  pro- 
ceedings in  the  present  case,  be  laid  before  the  supreme  tri- 
bunal of  the  admiralty,  by  way  of  consultation,  and  the  par- 
ties notified ;  and  the  record  carried  up,  and  that  it  may  be 
pleased,  to  decide  according  to  the  royal  will.    That  the 
goods  and  effects  being  sold  at  public  auction,  in  the  manner 
directed  by  the  decrees  of  detention,  of  the  24th  and  27th 
June  last^  the  portion  belonging  to  the  admiralty,  be  depo- 
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1818.  sited  in  the  royal  treasury;  and  the  remaining  sums  be  de- 
Philadelphia,  livered  to  the  owner  of  the  privateer,  under  suflicient  setu- 
Faudil  rity  to  return  the  same,  if  in  any  event  it  should  become  He- 
*"  ^'^  cessary ;  and  in  case  he  is  not  willing  to  give  such  security, 
^ln«r'**^**  it  be  deposited  in  the  marine  treasury,  until  the  supreme  dc- 
CompaDj.  termination.  That  the  present  decision  may  serve  as  a  rule 
for  all  other  prizes  of  this  nature,  brought  by  privateers  into 
this  or  other  ports  within  this  jurisdiction,  for  which  pur- 
pose,  let  a  certified  copy  of  these  proceedings  be  sent  to 
all  the  inferior  tribunals,  to  prevent  injury  to  the  pardes  hav- 
ing recourse  thereto,  and  also  a  certified  copy  of  the  royal 
order  aforeaaidj  and  the  documents  on  which  my  arguments 
are  founded,  that  the  same  reasons  may  be  objected  to  those 
who  are  opposed  to  these  proceedings.  And  as  it  respects 
the  last  survey  on  the  goods  and  effects  of  the  Antoinette^ 
although  it  is  supposed,  that  the  first  was  sufficient,  yet,  in 
consequence  of  its  diflPering  from  the  second,  let  there  be 
restored  to  the  owner,  the  trunk  of  linens,  and  box  of  veils 
and  ribands,  and  taking  as  English  manufacture,  the  hogs- 
head and  box  of  glass  ware,  together  with  the  trunks  of  cot- 
ton stockings.  But,  notwithstanding  my  opinion,  your  ex- 
cellencies will  be  pleased  to  decide  as  usual,  according  to 
justice.  Agreed  to  by  the  council,  and  it  conforms  to  the 
literal  meaning  thereof,  and  orders,  what  is  therein  recom- 
mended, to  be  carried  into  execution.  That  from  the  sale  to  be 
made,  there  be  deducted  the  costs,  charges,  and  fees,  which 
shall  be  taxed  by  the  present  notary ;  and  that  a  certified 
copy  of  these  proceedings  be  made  out  and  communicated 
to  the  parties.  Thus  done  and  signed  ;  which  I  the  notary 
certify.  (Signed),  &c.  Before  me,  Fernando  Ponce^  marine 
notary. 

"  The  foregoing  is  a  true  copy  from  the  original,  to  which 
I  refer ;  in  testimony  whereof,  I  have  signed  the  present  in 
Porto  Cabello^  on  the  fifteenth  day  of  July^  one  thousand 
eight  hundred  and  seven.  (Signed),  &c.  Fernando  Fonce^ 
marine  notary. 

"  Notification.  Immediately  afterwards,  I  made  known 
the  preceding  sentence  to  Don  Vincente  Maria  de  Ayesta^ 
at  his  house,  as  owner  of  the  privateer,  the  EscovOy  which 
I  certify.     (Signed),  Ponce^  notary. 

"  I  then  communicated  the  same  to  Mr.  Luis  Colombo^ 
captain  of  the  schooner  AntoifHtte^  and  by  means  of  him  to 
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the  supercargo,  Mr.  John  Henry  Otto  Eschen,  as  he  under-      1818. 
stood  the  English  language,  at  the  house  of  Don  Felipe  de  PkUadeipkia, 
Viiiarantef  and  in  his  presence ;  and  they  were  fully  made     FIubsI 
acquainted  therewith.     Certified,  Ponce  notary.  "^  another 

^  Porto  Cabello^  31st  July,  1807.     On  this  day,  between  ThePhoMia 
twelve  and  one  o'clock  in  the  afternoon^  the  following  me-    Coopanir. 
morial  was  delivered  to  me  for  presentation  ;  and  at  the  re- 
quest  of  the  party,  I  have  made  a  memorandum  thereof. 
Certified,  Ponce,  notary. 

**>  Memorial.  To  his  ezcellencyy  the  commandant  of  ma- 
rine, JoAn  fimry  ^//o  jE'^cArn,  supercargo  of  the  schooner 
Antoinette,  belonging  to  St.  Thomas,  detained  by  the  priva- 
teer commanded  by  Don  Geronimo  de  Arreche,  in  right  of 
his  freighters,  Messrs.  Faudel  &  Stakeman,  respectfully  re- 
presents ;  that  in  consequence  of  the  tribunal  of  the  37th  of 
the  present  month,  directing  that  I  should  be  furnished  with 
the  necessary  documents,  relating  to  my  detention,  if  I  should 
require  them,  I  request  that^the  notary  may  deliver  me 
triplicate  copies  of  the  decrees  of  the  24th  and  27th  June 
last,  and  of  the  14th  July,  inserting  the  valuation  of  the  fifty- 
four  packages^  with  various  marks  and  numbers,  that  have  been 
detained  and  declared  prohibited,  of  the  cargo  of  said  vessel, 
whereof  I  am  the  consignee ;  and  the  said  three  copies  being 
made^  I  am  ready  to  pay  the  customary  fees.  I  pray  your 
excellencies  will  be  pleased  to  order  according  to  my  re- 
quest, it  being  just  and  necessary.  Further,  that  you  will 
be  pleased  to  order  to  be  restored  to  me,  the  original  invoice 
and  papers  belonging  to  the  cargo  of  the  schooner,  delivered 
by  the  government  of  St.  Thomas;  which  I  presented  to 
shew  the  impropriety  of  the  detention  of  the  vessel ;  since 
she  must  now  proceed  to  Laguira,  with  the  goods  which 
have  not  been  declared  prohibited ;  a  proper  memorandum 
being  made  of  the  delivery  thereof  to  me.  (Signed),  John 
Henry  Otto  Eschen. 

"  The  preceding  having  been  presented.  Ordered,  that  au- 
thenticated copies  of  the  proceedings  of  council  be  granted, 
but  without  including  what  is  requested  as  to  the  valuation, 
it  being  inadmissible.  Further,  let  the  invoice  presented  by 
the  party  be  returned ;  the  other  papers  requested,  have  been 
delivered  to  the  captain  of  the  Antoinette,  Luis  Colombo. 
(Signed),  Figuerva  Hernandez.  Thus  ordered  by  his  ex- 
cellency, the  principal  commandant  of  marine,  with  his  ex- 
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1818.      cellency,  the  auditor,  ia  Porto  Cabello^  on  the  first  day  of 
PhUade^Ma,  August^  1807.     Before  me,  Fernando  Ponce ^  marine  notary* 
Faubel         (( Immediately  afterwards,  I  communicated  the  preceding 
^  V    ^^  ^  the  party^  at  the  house  of  Don  Felipe  Villasantej  leaving  a 
ThePboBoii  ^^py  ^f  i\^^  documents  ordered.     Certified,  Ponce,  notary. 
Compaoj.       *^  The  foregoing  documents  are  true  copies  from  the  origi- 
nals in  the  present  case,  and  to  which  I  refer.     And  for  the 
purpose  of  delivering  them  to  the  party,  I  have  caused  the 
present  copy  to  be  drawn  out,  and  have  signed  and  sealed 
the  same,  in  ei|;hteen  leaves  of  paper,  the  first  with  the  se- 
cond stamp   thereon.      Porto  Cabello,  6th   August y    1807. 
(Signed),  Fernando  Ponce,  marine  notary." 

The  cause  was  tried  twice  ;  first  on  the  8th  March,  1815, 
when  the  jury  found  a  verdict  for  the  plaintiffs.  A  new  tri- 
al was  granted  for  the  purpose  of  enabling  the  defendants  to 
procure  evidence  of  the  existence  of  an  alleged  order  of  the 
king  of  Spain,  or  of  the  captain  general  and  intendant  of  the 
province  in  which  Laguird  is  situated,  prohibiting  the  im- 
portation of  goods  of  British  manufacture.  The  second  trial 
took  place  in  November,  1817,  before  Duncan  J.  at  NiH 
PriuSy  when  the  plaintiifs  examined  James  S.  Coxe,  esq.  Pre- 
sident of  the  Insurance  Company  of  Pennsylvania,  who  swore 
that  3  per  cent,  was  a  good  premium  for  a  peace  risk,  at  and 
from,  St.  Thomas  to  Laguira,  in  the  month  of  jfune,  which 
was  as  fine  a  season  as  there  could  be  for  the  voyage  ;  that  it 
was  a  voyage  of  only  two  or  three  days  to  Laguira,  but  that 
a  fast  sailing  vessel  might  be  a  week  or  ten  days  in  returning. 
Several  witnesses  were  examined  under  a  commission  to  8t. 
Thomas,  who  swore  that  although  they  had  been  much  in 
the  trade  between  St.  Thomas  and  Laguira,  they  did  not, 
at  the  time  the  Antoinette  sailed,  know  of  any  decrees  of  the 
French  or  Spanish  governments  prohibiting  the  importation 
of  English  manufactures  into  the  Spanish  colonies  ;  that  they 
had  never  known  of  the  ^official  publication  of  such  decrees  at 
St.  Thomas  or  on  the  Spanish  Maine,  and  that  both  before 
and  after  the  capture  of  the  Antoinette,  vessels  were  admitted 
at  Laguira  with  goods  of  English  manufacture  on  board, 
which  were  regularly  entered  at  the  custom  house^  paid  du- 
ty, and  were  openly  sold. 

On  the  part  of  the  defendants,  one  witness  swore  that  he 
engaged  in  a  voyage  from  Philadelphia  to  Laguira,  in  the 
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schooner  JuUette^  and  arrived  oflP  the  port  of  Laguira  towards     1818. 
the  end  of  June^  1807,  when  he  was  captured  in  sight  of  the  PhUadeiphia, 
place  by  a  privateer,  on  the  ground  that  the  schooner  was     Faudm. 
loaded  with  British  goods ;  that  he  heard  it  said  that  the  *°^  ^!°*'*^ 
Berlin  decree  had  been  proclaimed,  by  beat  of  drum,  as  the  ^ifc,^^* 
law  of  the  land  -,  that  other  vessels  were  stepped  on  the  same    Compaoy. 
account,  and  that  all  those  which  were  carried  into  Laguira 
were  acquitted;  while  some  were  condemned  at  Porto  Cabello. 

After  the  testimony  was  closed,  and  the  cause  discussed 
by  the  counsel,  the  following  charge  was  delivered  to  the  ju- 
ry, by 

Duncan  J.  This  action  is  on  a  policy  of  insurance,  under- 
written by  the  defendants  on  goods  shipped  on  board  the  Anto^ 
inette^  at  and  from  St.  Thomas  to  Laguira^  and  back,  <^  war- 
ranted by  the  assured  free  from  any  charge,  damage,  or  loss 
which  may  arise  in  consequence  of  the  seizure  or  detention 
of  the  property,  for,  or  on  account  of  any  illicit  or  prohibited 
trade.''     The  undisputed  facts  are,  briefly, — ^I'he  schooner 
sailed  from  St,  Thomas  for  Laguira  on  the  14th  JunCy  1807. 
She  proceeded  on  her  .voyage  until  the  18th,  when,  within 
little  more  than  a  league  from  Laguira^  and  within  half  a 
league  of  Macuto,  she  was  captured  by  a  Spanish  privateer, 
and  carried  into  Porto  CabellOy  where  the  plaintiff's  goods 
were  condeoraed,  and  the  vessel,  with  the  rest  of  the  cargo, 
restored.     The  condemnation  was  on  the  ground  that  these 
goods  were  of  British  manufacture.     The  neutral  character 
of  the  vessel,  and  of  the  owners  of  the  goods,  the  protest 
and   the  abandonment  are  clearly   proved.     The   defend- 
ants gave  in  evidence  a  sentence  of  condemnation  by  the 
counsel  of  Porto  Cabelloy  and  contend  that  they  are  not  lia- 
ble for  this  loss,  because  they  say  it  happened  in  consequence 
of  a  seizure  and  detention  of  the  property  on  account  of  an 
illicit  or  prohibited  trade.     By  the  plaintiffs  it  is  insisted  on, 
that  they  are  liable  for  this  loss^  because  they  say  it  happen- 
ed in  consequence  of  a  seizure  and  detention  of  the  goods  as 
goods  of  British  manufacture,  and  that  the  trade  in  British 
manufactures  was  not  an  illicit  and  prohibited  trade,  within 
the  meaning  of  the  exception,  inasmuch  as  there  was  no  other 
prohibition  than  the  Berlin  decree  of  21st  November ^  1806, 
adopted  by  Spanif  on  the  19th  February ^  1807,  which  they  con- 
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1818;      tend  was  against  the  law  of  nations,  and  a  lawless  violation  of 

Phiiadeipfda.  the  property,  insured  against  by  the  policy,  and  not  excluded 

Fauuu.     by  the  exception.  Other  testimony  is  given  by  the  parties ;  the 

"*  ^.     ^  time  in  which  the  voyage  could  be  made,  and  the  premium, 
^Imo^m^"  to  shew,  as  the  plaintiffs  contend,  that  the  risk  contemplated 

Coropanf .  was  something  more  than  that  of  a  common  sea  risk.  The 
plaintiffs  likewise  have  produced  the  testimony  of  several 
witnesses,  tending  to  prove  a  constant  and  uninterrupted 
traffic,  except  in  certain  instances,  three  or  four,  in  British 
manufactures  between  St.  TTkomas  and  Lagidra;  entries  at 
the  custom  house,  and  public  sale  of  goods  of  this  descrip- 
tion ;  this  not  only  by  the  captain,  but  by  several  merchants 
who  had  sent  adventures  of  British  goods  to  Laguira^  which 
entered  the  port,  paid  the  duties,  and  were  sold,  not  clandes- 
tinely, but  in  open  market,  without  any  interruption  or  mo- 
lesution,  after  all  the  decrees  that  have  been  spoken  of;  and 
the  letter  of  the  governor  of  St.  Thomas  tending  to  prove  the 
same  fact.  These  witnesses  all  declare  that  they  had  no 
knowledge  of  any  prohibition,  order,  or  decree.  Let  it  be 
understood  that  ignorance  of  the  law  can  form  no  excuse  for 
the  assured,  because  all  who  trade  to  any  country,  take  upon 
them  'the  knowledge  of  the  laws  of  that  country. 

If  the  seizure  and  condemnation  were  founded  on  the  Ber^ 
tin  decree,  adopted  by  Spain,  and  not  on  any  domestic  regu- 
lation of  trade,  commerce,  revenue,  or  navigation,  or  some 
colonial  restrictive  system,  but  rest  solely  on  these  decrees, 
my  opinion  is,  that  it  does  not  fall  within  the  meaning  of  the 
warranty  or  exception.  The  illicit  or  prohibited  trade  which 
is  excepted  from  the  indemnity)  would  appear  to  me  to  be 
losses  happening  from  a  seizure  and  detention  founded  on 
some  breach  of  the  trade,  revenue,  or  navigation  laws,  some 
municipal  restriction  or  prohibitory  regulation,  which  every 
nation  possesses  the  right  to  make  and  to  enforce  by  seizure  and 
confiscation,  not  only  within  her  territory,  but  on  the  oceaUf 
at  the  distance  from  her  territory  at  which  this  seizure  was 
made,  as  a  measure  preventive  of  the  infraction  of  her  laws, 
affording  an  evidence  of  intention  to  enter  a  prohibited  port» 
or  with  goods  on  board  prohibited.  The  Berlin  decree,  and 
the  Aranjuez  adoption  have  not  this  complexion,  but  a  very 
different  one.  In  all  the  defences  of,  or  apologies  for,  these 
atrocious  decrees,  and  the  correspondent  British  orde^  in 
council,  it  has  not  been  pretended  but  that  they  were  war 
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m  iie  ffUtntct,  and  origtMUy  uBJust,  and  ftgaiost     1816. 
die  Iww  of  natiQM.    Its  justification  \xy  Napoleon  is  not  as  a  Pkihdc^hi^ 


',  of  original  rights  but  as  retaliatory  against  England^  "  F^uvuT 
4isngigKliKg  the  lanr  of  nations,  and  traaftpUng  on  neutral  *^  •^o^ber 
rigklB.  In  MngismJ^  bcr  orders  in  council  have^  in  her  courts,  Thr  PiuBciix 
httn  only  attemptad  to  be  justified  as  retaliatory  war  mea-    Compur. 
sores  ;  each  aatioa  asaerttng  that  this  violation  of  the  nation- 
al law  and  aesitml  rigbts  had  for  its  justification,  palliation, 
or  excuse,  aane  anif^cedent  violation  of  those  rights  by  her 
adyetaary,  injmioiis  lo  her;  and  all  that  was  pretended  by 
ftithrr  was  ta  farce  the  other  to  return  to,  and  abide  by,  the 
ganafal  law  of  nations ;  admitting  the  aggression,  and  justify- 
ing it  bythe  vaprecedenttd  state  of  things,  and  by  necessity, 
wlttch  kKiwa  no  law.  Thus,  between  them,  the  law  of  nations 
i  m  dead  lacter,a  mna^code,  which  was  to  form  no  rule 
s  new  QMide  of  warfare;  the  constitution  of  nations  be- 
castinct*     Both  the  Btrlm  decree,  and  the  Spanish 
adoption  aie  daclnrad  to  be  necessary  war  measures  against 
Emglmid.    The  decree  tiius  condades*    ^  The  provisions  of 
the  present  decree  shall  be  abrogated  and  null  in  fact,  as  soon 
aa  the  EngKab  abide  again  by  the  principles  of  the  law  of  joa- 
tioM.''    The  Spmiah  deo^e,  in  speaking  of  the  ^principles  of 
dtf  BerMn  decree,  declares  them  to  he  ^principles  of  repri- 
sab  to  pnt  an  end  to  a  desolating  war,  and  to  obtain  a  solid 
peace,  and  that  their  co-operation  is  sanctioned  by  the  rights 
of  reciprocity."  And  in  the  case  of  the  Aeteo9h  Kr  WilUam 
ScoUj  1  Edmartkj  354,  observes,  ^  France  has  fulminated  her 
decmea  against  the  consmerce  of  the  whole  world,  and  has 
compelled  this  country,  defensively,  to  have  resort  to  mea- 
stinea  whkhy  abstractedly  and  originally,  would  be  unjust  in 
Iks  hi|^iest  degree.^'    And,  again,  in  the  case  of  the /bx', 
314.    ^  The  cMrders  in  council  are  retaliatory  orders ;  they 
are  ao  declared  in  their  own  language,  and  in  the  uniform 
lasipBage  of  the  government,  which  has  established  them.    I 
knve  ao  hesitation  in  saying  that  they  would  cease  to  be  just, 
if  they  ceaaed  to  be  retaliatory,  and  they  would  cease  to  be 
ntaliotory  from  the  moment  the  enemy  retracts  in  a  sincere 
asann^  those  measures  of  his  which  they  were  intended  to 
retaliate.    Their  estaUishment  was  doubdess  a  great  and 
signal  departure  from  the  ordinary  administration  of  jus- 
tice in  the  ordinary  state  of  the  exercise  of  public  hostility, 
hut  was  justified  by  the  extraordinary  deviation  from  the 
Vol.  IV.— P 
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1818.  common  exercise  of  hostility  in  the  conduct  of  the  enemy*" 
Philadelphia,  All  these  extraordinary  decrees  and  orders  in  counciU  are 

Faudel  thus  declared  by  France^  and  by  Spain^  and  by  England^  to 
and  anot  er  ^^^  aggressions  of  a  hostile  nature,  public  hostilities,  and  so 
The  Phoenix  far  as  they  operate  on  neutrals,  are  contrary  to  the  law  of 

Insurance  .  ,  _  ,  n      %  -rr     *  w    r, 

Company,  nations  ;  and  as  they  affect  the  interest  of  the  Unttea  StateSy 
are  so  declared  by  our  own  government,  affording  a  just 
ground  for  war,  and  in  fact  producing  war.  The  Berlin  de- 
cree, by  the  order  of  Napoleon^  was  communicated  to  his  al- 
lies, the  kings  of  Spain^  Naples^  Holland^  and  Etrurta.  His 
communication  was  equal  to  a  mandate,  a  command  to  adopt 
this  decree  :  thus  identifying  the  French  empire  and  the  na- 
tions attached  to  the  pdiitical  system  of  France,  I  cannot 
see  in  these  decrees  a  prohibition  of  trade  in  British  manu- 
factures, as  a  mere  municipal,  territorial  regulation,  a  colo- 
nial system  of  exclusion  ;  but  I  do  discern,  in  every  feature, 
member  and  limb,  acts  of  declared  public  hostility,  as  means 
to  put  an  end  to  a  desolating  war,  and  produce  a  solid  peace. 
I  search  not  for  concealed  motives,  when  I  find  open  and 
avowed  declarations* 

This  agreement,  like  all  otherSf  is  to  be  construed  accord- 
ing to  the  intention  of  the  parties,  and  the  subject  matter  of 
the  contract.  I'his  clause  was  first  introduced  into  policies, 
as  has  been  stated,  in  1788,  long  before  this  new  and  unpre- 
cedented state  of  things,  which  the  wisest  man  could  not 
have  foreseen.  It  could  not  be  the  object  of  the  most  cau^ 
tious  insurer  to  guard  against  the  most  improbable  of  ail 
human  events.  The  indemnity  extends  to  every  seizure  and 
detention  and  loss  occasioned  by  belligerent  measures,  (and 
not  authorised  by  the  general  law  of  nations,)  which  this  is. 
The  exception  excludes  from  indemnity,  all  losses^  &c.  occa- 
sioned by  any  illicit  or  prohibited  trade,  under  any  munici- 
pal territorial  regulation ;  which  this  is  not.  I  cannot  sub- 
scribe to  the  opinion,  that  the  Aranjuez  decree  has  a  double 
aspect,  and  may  be  viewed  either  as  a  belligerent  measure  or 
a  domestic  regulation ;  for  it  declares  what  it  is,  in  its  own 
-  language,— a  retaliatory  war  measure  ;  a  reprisal  on  the  ene- 
my 5  a  co-oprration  with  the  head  of  a  confederacy  against 
that  enemy.  Nor  can  the  place  of  exercise  of  this  act  of  pub- 
lic hostility  change  its  nature,  or  give  validity  to  that  which 
was  void  ab  initio^  so  far  as  respected  neutrals ;  there  could 
not  be,  if  I  may  use  the  expression,  the  constitutional  exer- 
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ciaeof  an  unconstitutioiial  power ;  but  the  whole  article  in  the      1818. 
decree  which  gives  rise  to  the  present  controversy^  whatever  Philadelphia. 
nay  be  said  of  other  parts  of  it,  is  against  the  law  of  nations,     Faudei. 
as  it  made  goods  of  British  manufacture,  prize,  every  where  *°  "l^^  ^^ 
and  in  the  possession  of  every  body ;  on  the  sea  and  on  the  The  Phoenix 

land.  Company. 

I  have  reflected  on  this  subject  with  great  anxiety ;  it  is 
said  to  be  of  the  first  impression,  and  it  certainly  is  of  the 
first  importance.  I  give  my  opinion  with  unaffected  diffi- 
dence, increased  by  the  consideration,  that  it  is  the  first  case, 
which,  sitting  alone,  I  am  called  on  to  decide.  My  consola- 
tion is,  diat  no  party  can  be  injured  if  I  have  fallen  into  error, 
as  this  cause  will  receive  the  final  decision  of  a  full  Court  in 
Bank,  and  if  there  be  error,  it  will  be  there  rectified,  and  jus- 
tice done  to  the  parties.  It  is  for  this  purpose,  I  have  met  the 
question  fully  and  fairly,  and  decided  it  according  to  my  best 
judgment. 

The  defendants  contend,  that  the  seizure  and  condemna- 
tion  were  not  solely  founded  on  the  Berlin  and  Aranjuez  de- 
crees ;  but  on  the  general  colonial  system  of  restriction,  or 
some  other  Spanish  ordinance.  The  facts  suted  in  the  sentence 
are  not  now  conclusive  evidence  in  this  state,  but  they  are 
prima  facte  evidence  to  stand  for  proof  till  the  contrary  ap- 
pears, casting  the  burthen  of  proof  on  th(Me  who  allege  their 
falsehood.  The  legal  presumption  is  in  their  favour,  but 
this,  like  all  other  presumptions,  may  be  destroyed  by  direct 
evidence  or  by  an  accumulation  of  circumstances  tending  to 
shew  a  state  of  things  totally  inconsistent  with  the  facts  stat- 
ed. It  is  contended  by  the  plaintiffs,  that  there  is  no  Spanish 
decree  other  than  that  of  the  19th  February^  1807,  excluding 
goods  of  British  manufacture  under  penalty  of  confiscation. 
They  say  as  far  as  the  non-existence  of  any  alleged  fact  can 
be  proved,  they  have  proved  it,  and  they  rely  on  the  deposi- 
tions of  five  witnesses.  The  testimony  has  been  so  often 
stated  by  the  counsel  on  both  sides,  as  to  render  the  repeti- 
tion by  me  useless.  The  letter  of  the  governor  of  8t.  Tho* 
mas  is  said  also  to  afford  strong  evidence.  The  letter  statesi^ 
that  Faudei  Ssf  Stackman  had  always  conformed  to  the  regu- 
lations enacted  in  those  ports,  and  had  paid  considerable  sums 
into  the  coffers  of  his  catholic  majesty,  in  order  that  their 
trade  and  commerce  might  thereafter  be  continued  without 
interruption,  and  that  they  had,  as  usual,  sent  out  the  schoo- 
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1818.  ner  Jnioinetie^  snd  that  she  #a8  seized  uMet  the  pretence, 
jpfdiadeiphih.  that  there  were  Engliih  manafactures  oil  bdard^  prohibited 
Fatoel  by  the  regufaitioii  of  Madrid^  of  which  regttlatioii  nobody  in 
and  another  j^j^  government  had  the  slightest  intimttion. 
The  Phoenix  To  prove  the  existence  of  such  reg<datiion^  Mr.  Cotmel  was 
Ck>mpaii7.  examined  on  the  part  of  the  defendants.  His  testimony  has 
been  afa*eady  stated.  It  certftiniy  wouM  have  been  satisfac- 
tory to  have  found  inquiries  made  for  these  Spttni^h  orders^ 
and  if  they  could  have  been  produced,  to  have  had  them  in 
evidence  ;  if  not,  some  account  should  be  given  of  their  date 
and  extent.  To  aflbrd  an  opportunity  for  this  purpose,  was 
one  of  the  reasons  for  granting  the  new  trial,  and  though 
nearly  two  years  have  elapsed  since  this  intimation  was  given 
by  the  Court,  no  step  appears  to  have  been  taken  on  the  one 
part  or  the  other.  In  this  both  have  been  deficient.  The 
defendants,  if  such  royal  orders  had  existed,  could  have  pro^ 
cured  authentic  copies  of  them  ;  at  least  have  examined  wit- 
nesses to  prove  their  existence  and  contents.  The  platntifia 
,  could  have  examined  witnesses,  if  not  at  Lagmra  or  Port9 
Cabelhf  at  which  places  they  say  it  was  impracticable^  owing 
to  the  distracted  state  of  the  country,  witnesses  in  Old  Spain 
whose  situation  gave  them  an  opportnni^  of  examining  the 
Spanish  records.  If  such  royal  orders  exist  it  was  a  fact  ca- 
pable of  demonstration,  and  as  their  existence  had  been  called 
in  question,  and  witnesses  examined,  who  had  some  oppor- 
tunities of  knowledge  residing  within  three  days'  sail  of  the 
place  where  they  must  have  been  promulgated,  and  as  the 
official  letter  of  the  governor  of  St.  Thomas^  complaining  df 
these  seizures,  questioned  in  polite  terms  the  existence  of 
such  royal  order,  I  cannot  account  for  the  inattention  on  the 
part  of  the  defendants  in  procuring  positive  proof  of  some 
kind  to  prove  their  existence.  The  testimony  of  Mr.  Con- 
nel  establishes  nothing  to  this  effect.  There  is  a  due  respect 
to  be  paid  by  you  to  the  sentence  so  far  as  it  states  a  royal 
order  or  orders  on  which  the  decree  is  founded.  The  testi- 
mony on  the  part  of  the  plaintiffs,  accompanied  with  the  total 
absence  of  positive  proof  of  any  royal  order  except  that  of 
AranjueZy  more  especially  as  they  were  warned  of  the  pro- 
priety if  not  necessity  of  producing  ton  another  trial,  some 
other  evidence  than  the  sentence  iuelf,  are  matters  which 
must  be  left  to  you  to  weigh  and  consider  as  opposed  to  tht 
facts  stated  in  the  decree*    It  is  yOuf  peculiar  province  to 
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AfettMHiie  OB  llie  etistente  of  racb  royd  cfrckr.  The  Bim*  isis. 
vtme^  however,  is  to  ^taiifl  for  the  proof  of  the  fact,  unless  PMhOeipfda. 
its  credit  is  iiipsired  ot  destroyed  by  the  evidence  produced  fISmT^ 
OD  Ae  psit  of  the  plaiiitifis,  and  l^  the  defctedaats  not  pro^  "^  ^^'^^^ 
dueiflg  any  evidetiee  eorfoboratire  of  this^  so  capable  as  it  is  Th«  fhaoAt 
of  proof*  With  stating  to  you  the  eontkiditig  obierVatioAs  of  cm^!^, 
governor  ^Mimi  in  his  letter  to  the  captain  general,  I  will 
leave  die  fact  for  jrouf  decision ;  it  is  this :«— ^^  Yon  will  per- 
mit flMK  eo  remark,  that  the  governors  of  the  French  colonies 
hav%  waver  until  now  confiacatted  neutral  goods  consisting  of 
Eng^ah  ounofaeture,  ahhongh  the  proclatnatioti  of  France 
|yT«:eded  that  of  Spoin  by  several  months."  It  is  evident 
Atrni  this,  Aat  the  Aranjuez  decree,  was  known  at  St.  Tho* 
iHoif  though  all  profess  a  total  ignorance  of  any  other  royal 
Otder  eonfiscating  British  aaanufactures.  If  such  order  pro^ 
hibiting  as  illicit  aU  trade  to  these  provinces  in  goods  of 
EngHsh  flianufoetiM  did  not  exists  die  cause  is  with  the 
|daintiflfs.  It  is  not  now  pretended  to  be  an  order  of  25th 
Junt^  1806^  but  one  of  S5di  August;  but  what  is  this  ?  Is  it 
atttled  in  any  part  of  the  sentence  to  be  an  order  prohibiting 
die  nnportauon  of  British  manufoctures  ?  If  it  did,  the  case 
bf  the  defendants  would  be  much  stronger  than  it  is ;  but  it 
U  reiqniriog  a  great  deal  to  call  on  you  to  say  in  the  first  in- 
atanee  there  was  a  decree  of  that  ckte ;  and  then  to  conjee* 
ture  what  it  was  j  and  that  it  was  an  order  prohibiting  all 
trade  in  those  artioks.  The  condemnation  was  not  as  was 
auppoaed  on  the  morion  for  a  new  trial,  on  a  royal  order  of 
the  25th  ytme^  expressly  prohibiting  the  importation  of  Bri- 
tish manufactures ;  this  arose  from  a  mistake  in  the  transla* 
iioB  of  the  proceedings  of  the  council  of  Porto  Cabello.  The 
violation  of  the  royal  order^  if  diere  be  such  a  one,  of  the 
25fh  Junci  prohibiting  the  importation  of  these  goods,  is  not 
assigned  as  the  cause  of  condemnation  ^  but  the  cause  as- 
signed is  the  Beriin  and  Aranjuez  decrees,  and  some  other 
Toyw^  order  or  ordets,  of  the  contents  of  which  we  have  no 
knowledge,  and  it  is  assigned  in  the  words  of  the  Berlin  de- 
cree which  we  very  well  know* 

It  remains^  however,  to  be  considered  in  another  point  of 
view ;  for  what  cause  was  this  seizure  and  condemnation  f 
Not  for  being  concerned  in  an  illicit  or  prohibited  trade,  but 
bef^mae  the  property  condemned>  was  of  British  manufac- 
ture.   It  is  a  matter  worthy  of  much  consideration,  that  the 
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1818.      came  of  condemnation  is  assigned  in  the  express  words  of 
PhUadetfifda,  jh^  5^^  article  of  the  Berlin  decree,  by  which  the  produce 
ftnd^"^     of  English  manufactures  is  declared  to    be  lawful  prize. 
V.         <«  The  council  did  declare,  and  do  declare,  as  having  been 
^Kirai^  lawfully  detained,  the   schooner  Antoinette,  and   that  the 
CompaDjr.   goods  and  eflfects  found  by  the  surveyors  to  be  English  ma- 
nufactures, are  lawful  prize."   Thus  confonhing  nearly  ver- 
batim with  the  Berlin  decree,  on  which  decree,  the  imperial 
decree,  among  other  decrees,  this  adjudication  is  founded. 
If  there  was  a  Spanish  decree,  royal  order,  or  act  of  the  cap*- 
tain  general,  prohibiting  the  importation  of  British  manu- 
factures, this  is  not  assigned  as  the  cause  of  confiscation;  and 
when  the  sentence  declares,  in  the  words  of  the  Napoleon 
decree,  it  to  be  a  condemnation,  because  the  goods  were  of 
English  manufacture,  and,  therefore,  lawful  prize,  can  the 
Court,  can  the  jury  say,  that  the  seizure  was  for  another 
cause,  and  under  some  other  decree  \   By  the  act  of  assem* 
bly  of  29th  March,  1809,  the  sentence  still  remains  as  con- 
clusive evidence  of  the  acts  and  doings  of  every  foreign 
prize  court.     Is  it  a  charge  of  trading  in  prohibited  goods, 
entering  into  a  prohibited  port,  infracting  any  colonial  regu- 
lation, or  of  a  design  or  attempt  so  to  do  ?  Does  the  finding  of 
this  foreign  prize  court  state  such  act  or  design,  or  any  act 
or  attempt  in  contravention  of  any  territorial  municipal  re- 
gulation, a  violation  of  any  trade  or  navigation  act  I 

I  cannot  find  in  any  subsequent  part  of  these  proceedings, 
any  new  condemnation  for  any  new  cause,  not  stated  in  the 
sentence.  They  are  convicted  of  being  goods  of  British  ma- 
nufacture, and,  therefore,  lawful  prize. 

The  opinion  of  the  auditor,  I  am  desirous  of  treating  with 
all  respect ;  yet  I  must  confess,  I  cannot  give  to  it  all  that 
full  faith  and  credit  we  are  desired  to  do ;  because  it  par- 
takes more  of  an  invective  against  the  enemy ;  a  justification 
of  the  resort  to  every  expedient  to  distress  him ;  than  a  ju- 
dicial opinion,  founded  on  any  Spanish  royal  order,  other 
than  that  of  Aranjuez;  for  after  some  abuse  of  the  Spaniards 
concerned  in  this  trade,  that  gendeman  thus  breaks  out, 
**  but  none  of  these  causes  will  prevent  your  excellencies 
from  encouraging  the  persons  engaged  in  cruising,  in  de- 
taining every  vessel  bound  to  ports  on  this  continent,  should 
the  cargoes  contain  any  portion  of  goods  manufactured  by 
the  tyrants  of  the  sea,  and  the  sacrilegious  invaders  of  the 
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nghts  of  peace  as  well  as  of  war/'     It  is  true,  he  states  that     I8I8. 
the  captain  endeavoured  to  introduce  the  goods  by  surprise,  PkUadeiphia. 
but  is  the  condemnation  for  this  ?    It  is  true,  he  has  stated     "BtrntmL 
that  they  were  smugglers,  but  is  the  condemnation  on  this  *°^  another 
account  f    Because,  says  he,  it  appears  from  the  proceedings  The  PhcBoiz 
in  this  case,  that  there  have  been  published  in  North  America^   oSS^f. 
in  the  usual  form,  by  the  public  papers,  the  imperial  decree 
and  the  royal  order  of  the  19th  February^  1807,  which  fact 
argues  against  all  the  captured  parties,  and  convicts  them  of 
smuggling.     Strange  conclusion  from  such  premises* 

^^  Agreed  to  by  the  council,  and  it  conforms  to  the  literal 
meaning  thereof,  and  orders  what  is  there  recommended,  to 
be  carried  into  execution."  But  does  this  amount  to  a  new 
condcmoation  for  a  new  offence  ?  Which  of  these  allegations 
of  the  auditor  is  found  by  the  council?  Is  it  because  the  goods 
are  goods  of  enemies ;  because  they  were  attempted  to  be 
introduced  by  surprise  ;  because  they  were  smuggled ;  or 
because  they  were  of  British  manufacture  ?  If  we  look  in 
that  place  where  it  ought  to  be  founds  the  sentence,  we  are 
not  left  to  conjecture,  it  is  because  of  their  being  goods  of 
English  manufacture. 

*  They  had  already  been  condemned,  for  this  specific  reason, 
by  the  sentence  of  24th  JunCf  and  the  doings  of  24th  July 
do  not  revoke  that  sentence ;  this  proceeding  of  July  cannot 
be  considered  as  a  new  condemnation  for  another  and  for  a 
different  offence.  The  division  of  the  proceeds  of  sale  the 
same.  The  recommendation  of  the  auditor  as  was  contend- 
ed by  the  defendants^  counsel,  on  the  argument  on  the  ad- 
missibility of  their  papers,  was  a  suspension  of  the  distri- 
bution, until  the  owners  of  the  privateer  gave  security  to 
abide  by  the  determination  of  the  supreme  tribunal  of  the 
dmiralty. 

The  language  of  the  sentence  seems  to  import  any  thing 
else  than  a  condemnation  on  account  of  illicit  trade.  The 
cooncil  convened  to  determine  the  legality  of  the  capture  of 
the  Danish  schooner  Antoinette^  captured  by  a  privateer, 
and  the  goods  are  declared  to  be  lawful  prize,  being  of  Eng- 
lish manufacture,  and  the  distribution  is  made  according  to 
an  ordinance  for  the  regulation  of  privateers ;  one  tenth  to 
the  admiralty  for  the  duties,  and  nine-tenths  to  the  privateer's 
men;  an  allowance  most  liberal  indeed,  for  a  mere  seizure. 
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1818.      £c»r  fto  oflence  committed  against  a  municipal  reguJatioD,  9ad 

^Uktdeifihm.  more  resemUing  the  distribution  of  boo^,  than  the  iqipro- 

Faudcl     priation  of  a  penalty. 
una  siiotner    * 

V.  There  is  abundant  evidence  to  shew,  that  these  ports  were 

^In^sim!^.  not  closed  against  the  Danes,  in  the  decree  itself,  and  in  the 
CoiDiMBjr.  governor  of  3i.  Thdma»U  letter,  stating  that  Messrs.  Faudcl 
&f  Siackman^  proprietors,  of  die  schooner  J/$U)ineti€p  from  the 
first  moment  die  ports  of  this  province  were  opened,  had  has- 
tened to  trade  and  had  continued  to  u^de  there.  It  is,  dierc- 
fope,  my  opinion,,  that  this  seizure  and  condemnation,  wove 
not  on  account  of  illicit  and  prohibited  ti^e,  hiU  it  is  to  be 
considered  as  a  maritime  capture  yurr  Ulli  ;  and  the  senteoee 
is  in  conficMrm^ty  to  die  Berlin  and  Aranjtuz  decrees,  of 
which  I  have  already  declared  my  opinion. 

• 

The  yary  found  a  verdict  for  die  plaindffii  for  13115  dol- 
lars ;  and  the  case  now  came  before  the  Court  on  a  motion 
by  the  defendants  for  a  new  trial ; 

Firstj  because  the  charge  of  the  Court  was  against  law. 

Secondiy,  because  die  verdict  was  against  evidence. 

ffallotoelly  Levy^  and  Lexvis^  for  the  defendants.  On  enter- 
ing into  the  present  contract  of  insurance,  the  defendants  ex- 
cepted m  risks  arising  from  capture  or  seizure  in  port,  for  or 
on  account  of  imy  illicit  or  prohibited  trade ;  and  to  this  ex- 
ception the  plaintiffs  acceded.  When  the  insurance  was  made 
the  agents  who  effected  it,  either  were  or  ought  to  have  been 
acquainted  with  all  the  edicts,  known  in  die  UntUd  States^ 
prohibiting  trade  in  BriHah  manufactures;  and  it  was 
their  duty  to  communicate  to  the  company,  that  the  goods 
diey  were  about  to  insure  were  of  this  descripdoo.  Thu, 
however,  was  not  done.  It  is  confessed,  diat  die  goods 
which  were  the  subject  of  this  insurance  were  of  Briiiih 
manufacture.  The  decree  by  which  diey  were  condemn- 
ed proceeded  upon  this  groimd  ;  dedariog  the  trade  in 
fiueh  articles  to  be  illicit  and  prohibited.  Whedier  the 
prohibition  arose  out  of  a  decree,  a  ro)^  order,  an  order 
of  the  governor  and  captain  general  of  the  province,  or 
the  general  established  colonial  policy  of  Spain^  is  immate- 
rial ;  provided  die  trade  in  which  diey  were  embaiiced,  ap- 
pear to  have  been  in  contravention  of  the  lawa  <^  Spain  or 
her  provinces. 
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It  has  always  been  the  permaaent  system  of  Spain  to  ex-  1818. 
dude  all  foreigners  from  the  pons  of  her  colonies.  They  FhOadelphia. 
were  permitted  neither  to  carry  goods  there^  nor  to  take  Faubu 
them  away,  unless  they  were  partners  in  a  Spanish  house,  or  ^^  »^owe«f 
the  property  was  shipped  in  Spanish  bottoms.  She  has^  it  is  Tfie  PhcMiix 
true,  under  peculiar  circumstances,  and  particularly  when  Compimj. 
pressed  by  a  superior  naval  power,  been  compelled  to  depart 
from  this  policy,  which,  nevertheless,  has  always  been  her 
fixed  and  standing  policy.  In  time  of  peace,  it  has  always 
been  pursued  with  unvarying  rigour ;  nor  is  it  in  time  of  war 
relaxed  of  course,  for  it  is  then  necessary  for  a  neutral  to 
procure  aflicense  to  trade  with  the  Spanish  colonies.  2  liob. 
Hist.Amer.Z^O.  4Sob.  Ady.  Hep.  appx»  5.Bf9.  Livingston  v. 
3hry land  Insurance  Company. (a)  if  therefore  we  had  shewn  no 
particular  decree  authorising  the  condemnation  of  goods  of 
British  manufacture  imported  in  neutral  bottoms,  we  should 
have  done  enough  in  shewing  the  general  colonial  system 
adopted  by  Spain^  leaving  it  to  those  who  allege  a  relaxation 
of  that  system  ta  shew  it.  This  policy  did  not  derive  its 
existence  from  the  state  of  things  growing  out  of  the  french 
revoludon.  It  existed  before  the  year  1788,  when  the  clause 
respecting  illicit  trade  was  first  introduced  into  policies  of 
Inaurance  in  this  city.  It  follows,  that  independendy  of  any 
particular  decree  or  order,  the  Antoinette^  sailing  from  St. 
Thomas  to  Laguira^  would  have  been  condemned  under 
the  established  system  of  Spain.  But  it  is  not  necessary  to 
resort  to  this  argument.  The  decree  of  condemnation  speaks 
of  an  edict  of  26th  June^  1806,  of  the  Captain  General 
and  Intendant  of  the  CaraccaSy  opening  the  ports  of  that  pro- 
vince to  foreigners,  on  the  express  condition,  that  British 
manufactures  should  not  be  introduced.  This  edict  is  re- 
ferred to,  and  the  condition  on  which  the  ports  were  opened 
declared  in  several  parts  of  the  auditor's  argument.  A  pow- 
er was  probably  granted  by  the  mother  country  to  the  gover« 
ix>rs  of  her  South  American  provinces  on  the  first  establish- 
ment of  the  colonial  system,  authorising  them  to  open  their 
ports  to  foreigners,  whenever  they  deemed  it  expedient. 
This  power  was  in  the  highest  degree  necessary  to  enable  the 
colonies  to  obtain  supplies  before  they  could  be  furnished 
from  home.    But  whatever  may  have  been  the  authority 

(a)  7  Crunch,  500, 7. 
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1818.  with  which  they  were  formally  clothed  in  relation  to  this 
PWadeiphia.  subject,  it  is  Dotorious  that  they  frequently  exercised  it. 
Favdei.  The  decree  of  condemnation  refers  to  four  public  acts.  1. 
And  another  r^^^  ^^^^^^  ^^  Aranjuez.  2.  The  decree  of  Berlin.  3.  A 
The  Phamix  ^oyal  order  of  25th  Auffustf  1806.  4.  A  decree  for  opening 
Company,  a  free  trade  with  the  allied  powers.  Any  one  of  these  would 
have  been  a  sufficient  ground  of  condemnation.  When  the 
sentence  of  the  Court  passed,  not  one  of  these  decrees  was  a 
year  old,  except  that  of  26th  June^  1806,  which  opened  the 
ports  to  the  allied  powers,  and  at  the  same  time  prohibited  a 
trade  in  British  goods.  Of  the  existence  of  this  order  of 
26th  yuncy  1806,  on  which  the  sentence  of  condemnation  was 
founded,  the  Court  ought  not  to  entertain  a  doubt ;  for  if  the 
averment  of  its  existence  in  the  sentence  of  a  foreign  Court 
be  not  sufficient  proof  of  that  factf  it  would  be  necessary  in 
some  instances  to  go  to  the  most  remote  parts  of  the  world 
for  original  orders,  which,  in  all  probability,  could  not  be 
obtained.  It  is  at  least  prima  facie  evidence,  and  nothing 
has  been  adduced  to  contradict  it.  No  witness  has  declared^ 
that  the  trade  in  English  manufactures  was  lawful;  they  hare 
merely  stated^  that  at  certain  times  such  merchandise  was 
admitted  to  entry,  and  sold.  One  witness  has  declared,  that 
he  was  informed  the  Berlin  decree  had  been  proclaimed  by 
beat  of  drum,  and  that  although  goods  seized  as  British  vml* 
nufactures  were  acquitted  at  taguira^  they  were  condemned 
at  Porto  Cabello.  This  merely  proves  the  prevalence  of  cor- 
ruption at  Laguira;  not  the  non-existence  of  the  prohibitory 
order.  The  dispensing  with  the  regulations  of  trade  by  cus- 
tom house  officers  and  others,  affords  no  evidence  of  their 
having  been  abrogated ;  nor  does  it  at  all  legalise  acts  done 
in  contravention  of  them.  Morck  v.  AbeL(a)  Church  ▼.  Hub- 
bart.(b)  Whether  the  order  in  question  was  a  royal  erder, 
or  one  of  the  Captain  General  and  Intendant,  is  a  matter  of  no 
consequence,  because  the  authority  of  that  officer  within  the 
province  is  equal  to  that  of  the  king.  In  Tiicier  v.  Juhelj^c) 
the  condemnation  was  under  an  order  of  the  governor  of  An* 
tigua^  for  opening  the  ports  under  certain  restrictions  to  Ame^ 
rican  vessels,  which  was  afterwards  revoked  by  the  same  au- 
thority. Nor  can  the  circumstance  of  the  capture  having 
been  made  by  a  privateer  alter  the  character  of  the  decree,  or 

(a)  3  2?ot  £^  Pull.  37,  (6)  8  Cranch,  234. 

(c)  1  Johfti,  Rep.  SO. 
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afford  any  argument,  that  it  was  not  municipal  in  its  nature.     1818. 
It  is  the  custom  of  all  nations  to  permit  such  laws  to  be  en-  PhUaddpHa, 
forced  by  any  of  their  armed  vessek.     Our  own  non-inter-     Kaudu. 
course  law  of  1st  March^  1809,  which  was  purely  municipal,  "^  another 
authorised  seizures  by  anv  armed  vessel  of  the  United  States.  '^^  Phaoix 

Putting  out  of  view  the  order  of  26th  June^  1806,  the  de-  CoropaoY. 
cree  oi  Arwyuez  makes  this  trade  illicit  within  the  mean- 
ing of  the  clause  in  the  policy.  .  The  seizure  was  not  on  the 
high  seas,  but  within  the  jurisdiction  of  Spain^  not  more  than 
half  a  league  from  MacutOj  where  by  municipal  and  national 
law  she  had  a  right  to  make  the  seizure.  By  the  5th  article 
of  the  Berlin  decree  of  21st  November^  1806.  ^^The  trade  in 
^  English  merchandise  is  forbidden.  All  merchandise  be- 
«<  longing  to  England^  or  coming  from  its  manufactories  and 
^  colonies  is  declared  lawful  prize."  This  decree  was  adopt- 
ed by  that  of  Aranjuez  of  19th  February j  1809.  On  princi- 
ples of  national  law,  Spain  had  a  right  to  establish  these  re- 
gulations, and  the  Courts  of  all  countries  are  bound  to  recog- 
nise them.  The  question,  however,  is  not  whether  they  were 
legal  or  not.  The  object  of  the  underwriter  in  introducing 
the  warranty  against  illicit  trade  was  security  from  loss  on 
account  of  prohibitory  laws  of  any  kind ;  and  the  terms  of 
the  policy  render  unnecessary  all  inquiry  into  the  competen- 
cy of  the  government  to  establish  such  laws.  It  has  been 
argued,  that  the  decree  of  Aranjuez  is  void^  in  consequence 
of  being  of  a  belligerent  character.  Admitting  it  to  be  so  for 
some  purposes,  it  does  not  follow,  that  it  is  altogether  void. 
It  may  be  valid  in  party  and  void  for  the  rest.  Valid  in  its 
infra-territorial,  void  in  its  extra-territorial  operation.  Eng- 
land is  almost  perpetually  at  war»  and  all  her  decrees  are  in 
some  respects  of  a  belligerent  nature,  which,  according  to  the 
doctrine  contended  for,  would  make  them  void  even  where 
they  prohibited  trade. 

It  has  been  objected  that  the  clause  in  question  was  intro- 
duced into  the  Philadelphia  policies  in  the  year  1788,  before 
the  French  revolution,  and,  therefore,  it  is  argued  that  it 
could  not  have  been  intended  to  guard  against  the  violent 
aggressions  on  neutral  commerce,  which  followed  that  event. 
This  would  be  a  very  dangefous  rule,  by  which  to  construe 
the  clause.  Though  a  statute  recite  a  particular  mischief, 
yet  if  the  words  be  general,  they  are  not  to  be  restrained  to 
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1818*  that  mischief  alone.  Copeman  v.  Oallant.(a)  6  Bac.  Ab.  381. 
^hiiadfiphia.  QwilL  notts.  The  loss  in  this  instance  arose  from  an  illicit 
Faudbl  or  prohibited  trade^  and  though  it  may  not  have  been  of  the 
•D  another  description  contemplated  at  the  time  the  clause  was  intro* 
The  PhcBoix  duced,  yet  that  clause  having  been  adopted  by  the  parties^ 
GoiDiNMiy.  and  the  loss  coming  within  the  broad  words  of  it,  it  ought  to 
receive  a  liberal  construction  in  favour  of  the  underwriter, 
for  whose  benefit  it  was  introduced.  The  assured  had  wit- 
nessed the  aggressions  on  neutral  commerce  from  the  time 
of  Robcapterrey  until  it  was  completely  trampled  under  foot, 
and  at  the  time' this  policy  was  underwritten,  these  aggres- 
sions  were  at  their  height.  Can  it  then  be  supposed  that  the 
parties  to  this  contract  had  in  view  merely  what  was  cbntem- 
plated  nineteen  years  before,  when  this  clause  was  first  intro- 
duced? Impossible.  The  decree  of  Aranjuez  expressly 
prohibited  trade  in  British  manufactures,  and  the  reasons  and 
grounds  of  this  prohibition,  this  Court  cannot  investigate. 
Bpeyer  v.  New  Tork  Insurance  Company.(b)  We  do  not, 
however,  deny  that  a  seizure  by  a  Spanish  privateer  of  a  ves- 
sel having  on  board  English  goods,  on  the  hig'h  seas^  not 
bound  to  a  Spanish  port,  would  not  have  been  within  the 
warranty  ;  but  where  it  takes  place  in  port,  although  under 
a  decree,  belligerent  in  its  nature,  but  prohibiting  the  trade, 
the  insurer  is  protected.  The  7th  article  of  the  Berlin  de- 
cree, a  decree  decidedly  belligerent,  in  most  of  its  aspects, 
declares  that  no  vessel,  coming  directly  from  England,  or 
from  the  English  colonies,  or  having  been  there  since  the 
publication  of  the  decree,  shall  be  received  in  the  ports  of 
France;  yet  it  was  declared  by  the  Courts  in  Mumford  v. 
Phamix  Insurance  Company ^(6)  that  seizure  for  trading,  or 
attempting  to  trade,  at  Cherbourg,  contrary  to  the  BerHn  de- 
cree, would  bring  the  case  within  the  reach  of  such  a  war- 
ranty as  this.  Independently,  however,  of  this  clause,  the 
defendants  would  not  have  been  liable  for  a  loss  by  illicit 
trade,  unless  they  had  expressly  insured  against  it,  or  had 
known  at  the  time  of  subscribing  the  policy  that  the  trade 
was  illicit.  Richardson  v.  Marine  Insurance  Company.(d) 
'  The  non-disclosure  that  the  ^ods  were  of  British  manu- 
facture, was  an  important  concealment,  which  vitiates  the 

(o)  1  p.  Wmt,  590.  (c)  7  Jokw.  Rep.  461. 

(6)  3  JohtM.  R^.  94.  {d)  6  M(U9.  Rep.  Ml. 
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policy.  It  was  the  duty  of  the  assured  to  communicate  every     1818. 
circumstance  which  would  subject  the  property  to  condem-  Pfdlodeiphia. 
natioo,  whether  the  condemnation  be  lawful  or  unlawful.     Faudbl 
Sperryy.  Delaware  Insurance  Company. (a)    Kohne  v.  In-  ■^*^*^^ 
prance  Company  of  North  America,  {^b)  The  Phmm 

Compaof. 

Bhmey  and  Ingereoily  for  die  plaintiffs.  The  facts  ought 
BOW  to  be  considered  as  pretty  well  established.  Two  ver* 
diets  ought  to  settle  facts,  except  in  flagrant  cases.  As  to 
the  law,  the  assured  have  the  opinions  of  two  Judges  in  their 
favour,  -oiz.  Judge  Brackenridge  on  the  former,  and  Judge 
DvNCAN,  on  the  last  trial.  The  opinion  of  the  commercial 
world  is  also  in  their  favour.  No  underwriters  have 
successfully  resisted  a  claim  for  seizure  under  the  Berlin 
decree,  and  yet  many  millions  of  dollars  have  been  lost  un- 
der it. 

It  is  alleged,  now,  for  the  first  time,  that  there  was  a  frau- 
dulent concealment  which  avoided  the  policy.  The  objection 
comes  too  late.  The  policy  was  signed  in  the  month  of 
June^  1807,  and,  until  this  moment,  no  complaint  has  ever 
been  made  of  an  improper  concealment.  But  the  plaintiffs  were 
under  no  obligation  to  inform  the  company  that  the  goods 
were  of  British  manufacture.  If  there  was  a  municipal  re« 
gulation  prohibiting  the  introduction  of  such  merchandize, 
die  assured  assumed  all  the  losses  arising  from  such  a  cause; 
and  if  there  was  not,  the  property  was  not  liable  to  seizure. 
With  respect  to  the  danger  of  being  seized,  right  or  wrong, 
under  the  Aranjuez  decree,  it  is  sufficient  to  say  that  the 
plaintiffs  knew  nothing  of  its  existence  when  the  insurance 
was  made.  This  was  the  first  capture  under  the  Berlin  de- 
cree, which  was  adopted  by  that  of  Aranjuez.  The  defend* 
ants,  however,  knew  of  this  decree,  and  it  was  their  duty  to 
inquire  into  the  character  of  the  goods,  unless  they  intended 
to  insure  them,  whatever  might  be  their  character.  1  Marsh. 
397.  What  the  insured  did  not  know,  they  were  not  bound 
to  communicate.  Nothing  but  a  fraudulent  concealmt-nt 
would  have  vitiated  the  policy.  [The  Court  here  declared 
that  it  was  too  late  for  the  defendants  to  say  any  thing  on  the 
point  of  concealment.] 

It  was  referred  to  the  jury,  upon  the  whole  evidence,  to 


(a)  1  Mtnh,  81.  (Cand. Ed.)  note^  (*)  «  Bnm.  819. 
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181B.  My  whether  any  local  decree  agMiist  Brititb  goods  existed. 
PhikMpkia.  There  was  evidence  of  great  weight  laid  before  them  on 

Faubb.  both  sides,  and  the  Judire  who  tried  the  cause  is  not  dissatis- 
V.  fied  with  the  verdict ;  in  sach  a  case  the  Court  will  not  dis- 
ThePboMlx  turbit. 

nunrnnoc  _ 

Conptqy.  The  Spanish  colonial  policy  has  been  repeatedly  adverted 
to^  and  insisted  on,  in  the  course  of  the  opposite  argument. 
This  has  no  connexion  with  die  cause.  The  policy  of  Sp€un 
has  been,  in  peace,  to  exclude  foreigners ;  in  war,  to  admit 
them.  In  time  of  war  the  presumption  is,  that  the  ports 
were  open  to  British  goods  brought  by  neutrals,  for  Spain 
wanted  supplies,  particularly  of  clothing,  which  she  could 
not  supply  herselfy  and  which  were  almost  always  furnished 
by  Englandy  who  could  aflfbrd  them  cheaper  than  any  other 
nation ;  and  it  is  notorious^  that  the  United  States  have  car* 
ried  on  commerce  with  Sattth  America  to  a  great  extent  in 
merchandise  of  this  kind.  No  evidence  has  been  exhibited 
of  the  existence  of  a  Spanish  law,  prohibiting  English  goods, 
except  the  record  of  the  council  of  Porto  Cabello^  of  which 
the  Court  had,  on  the  former  trial  and  argument,  a  very  de- 
fective translation.  The  first  part  of  this  record  sets  out  the 
sentence  of  condemnation  of  84th  Jtme^  1807 ;  then  fellows 
the  meeting  of  the  council ;  their  reference  of  the  subject  to 
the  auditor,  and  his  opimon,  at  the  conclusion  of  which  he 
advises  the  Court  to  refer  tiie  matter  to  the  supreme  tribunal 
of  the  admiralty,  to  which  diey  agree.  Several  decrees, 
orders,  and  acts,  are  referred  to  in  the  auditor's  argument ; 
but  it  is  full  of  ambiguities,and  it  does  not  appear  precisely  on 
what  grounds  the  condemnation  took  place.  It  therefore  fur- 
nishes no  evidence  of  the  existence  of  any  municipal  regula- 
^on  forbidding  the  trade  in  which  the  Antoinette  was  engag- 
ed. What  a  Court  has  actually  decided  is  evidence,  but  the 
facts  they  assert  as  the  foundation  of  their  decision  are  not 
evidence.  Peake*s  Ev.  72.  PhiU.  Ev.  248.  Maky  v.  Shat* 
tuck.{a)  Marine  Insurance  Company  v.  Hodgdon*{b)  It  is 
admitted,  that  the  assured  are  bound  by  the  first  sentence  of 
the  Court  at  Porto  Cabello^  but  before  they  can  be  bound  by 
the  second  sentence,  it  is  necessary  to  know  what  it  was.  No- 
thing more  was  done  than  to  agree  to  refer  the  case  to  the 
supreme  tribunal.     Either  the  first  sentence  was  complete 

(a)  7  Cranch,  548.  (b)  6  Crunch,  819. 
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and  final,  or  it  was  repealed  by  the  subsequent  proceedings,      lSt8« 
and  Chen  there  was  no  sentence  at  all,  for  those  proceedings  FkUcMpMa. 
dp  not  amount  to  a  sentence.  ilml 

The  decree  of  25th  Augmt^  1806,  was  only  for  the  distri-  ««*■»«*•>« 
bution  of  the  prize,  viz,  one -tenth  to  the  king,  and  the  re«»  TIm  Fhoeniz 
mainder  to  the  captors.  The  decree  for  opening  the  trade  Com^Miy. 
with  the  allied  powers  we  know  nothing  of;  the  auditor  does 
not  explain  it.  The  order  of  25th  June^  1806,  was  the  act 
of  the  captain  general*  An  act  is  a  temporary  order  differ- 
ent from  a  decree ;  this,  therefore,  could  not  have  been  the 
decree  for  opening  the  trade  to  the  allied  powers  mentioned 
by  the  auditor^  That  no  prohibitory  decree  was  known  at 
St.  Thomas  is  proved  by  five  witnesses,  and  by  the  letter  of  the 
governor  of  that  island  to  the  captain  general  of  CaraccaSy 
which  moreover  says  that  these  vessels  were  seized  by  virtue 
of  the  regulation  of  Madrid^  (probably  the  Aranjuez  decree,) 
of  which  they  bad  no  notice.  The  laws  of  the  country  must 
be  supposed  to  be  equally  known  to  all  the  parties  to  the  po- 
licy; and  where  the  insured  and  the  underwriter  are  mutually 
ignorant  of  a  prohibition  of  trade,  the  underwriter  must  pay 
the  loss.    lAvingston  v.  Maryland  Insurance  Company. (a') 

From  the  whole  evidence  it  does  not  admit  of  a  doubt,  that 
the  capture  and  condemnation  were  under  the  BcrUn  decree, 
which  is  not  within  the  clause  in  the  policy^  This  clause 
was  first  introduced  into  the  Philadelphia  policies  in  the  year 
1788,  and  from  them  it  was  copied  into  other  policies  in  this 
country,  but  is  not  to  be  found  in  those  of  Europe.  At  that 
time  the  world  was  at  peace,  and  no  anticipation  could  have 
been  formed  of  the  extraordinary  events  which  occured  in 
1809,  and  subsequently.  When  the  owner  took  upon  him- 
self the  risks  resultingfrom  prohibited  trade,  they  were  within 
limits  well  known  to  him,  but  he  never  intended  to  assume 
risks  arising  from  a  state  of  war,  and  from  edicts  published 
under  the  pretended  authority  of  the  law  of  nations.  The 
mischief  was,  that  insurers  were  dien  held  to  be  liable  for 
loss  in  consequence  of  smuggling,  at  least  where  both  par- 
ties were  ignorant  of  the  prohibition  of  trade ;  for  it  was 
held,  that  the  underwriters  were  bound  to  know,  that  the 
trade  was  illicit,  and  if  a  seizure  took  place  they  were  bound 
to  pay  the  loss.    1  Marsh.  60,  61.  474.     1  Emerig.  212. 

(fl)  7  Cranch,  548. 


Digiti 


zed  by  Google 


56  CASES  IN  THE  SUPREME  COURT 

1818.      Livingson  ▼•   Maryland  Insurance  Company. (a)    Buchan^ 
PhUaddphia,  nan   V.   Delaware  Insurance    Companyj^b)      It  is   against 
Facdil     the  spirit  of  the  contract  of  insurance^  the  object  of  which 
•ndanocher  j^  ^^   afford   protection   against  almost   every   description 
^fom^^*  of  loss,  to  fritter  it  away  to  almost  nothing,  and  throw 
Qoapuj.    the   loss  upon  the   assured.     The  interpretation  given  to 
this  clause  by  the  opposite  counsel*  is  to  exclude  almost 
all  the  important  risks ;  for  if  the  underwriters  are  not  re- 
sponsible for  losses  springing  out  of  war  decrees,  they  are  re- 
ponsible  only  for  sea  risks,  which  never  could  have  been 
the  intention  of  the  parties,  and  is  contradicted   by  the 
premium,  which  is  double  what  would  have  been  sufficient 
to  cover  sea  risks  only.     Where  it  has  been  the  intention  of 
the  parties,  to  exclude  from  the  policy,  Imscs  by  seizure 
in  port,  and  seizure  uiider  the  decrees  of  Napoleon^  and  his 
alUesy   by  being  turned  away  by  a  blockading   squadron 
and  the  like,  a  clause  has  been  introduced  expressly  for  that 
purpose.  Duvalv.  Commercial  Insurance  Company  ^c)Black^» 
Marine  Insurance  Company ^d) 

The  terms  of  this  clause  have  a  special  relation  to  com* 
mercial  regulations.  The  parties  are  merchants,  and  if  the 
words  are  ambiguous,  they  are  to  be  interpreted  in  a  com- 
mercial sense.  1  Marshy  347.  Sleght  v.  Hartshome^e) 
Coit  V.  Commercial  Insurance  Company. (^f)  Seizure  and 
detention  do  not  imply  capture  from  belligerent  causes.  The 
.plain  intention  of  the  warranty  was,  to  protect  the  under- 
writers from  losses  in  consequence  of  municipal  commercial 
regulations.  No  seizure  which  is  not  justifiable  by  the  laws 
of  the  port,  for  regulating  foreign  commerce,  is  within  this 
warranty.  Church  v.  Hubbari^g)  Richardson  v.  Mmne 
Insurance  Company. (h)  A  seizure  under  a  decree,  claiming 
to  be  justifiable  by  the  laws  of  nations  and  of  war,  cannot 
therefore  be  within  it.  No  case  can  be  shewn  where  the 
underwriter  has  been  held  to  be  discharged  from  a  seizure 
under  the  Berlin  decree,  nor  can  any  dictum  even  of  a  judge, 
be  adduced  in  support  of  such  a  position.  A  blockade  of 
tile  port  of  destination,  and  an  embargo,  are  prohibitions  of 
trade,  yet  in  such  cases  the  insurers  are  liable ;  and  the  case 

(a)  7  Cranch,  548.  (e)  «  Johtu.  Sep.  540. 

Cb)SSer^.U  Bowleg  n.  (f)  7  Johu.  Rep.  990. 

(c)  10  Johu.  Hep.  ^S.  (^)  S  CVcncA,  «SS. 

(rf)  11  Jofm.  Rep.  287.  (A)  C  Ma99.  Rep.  Xli. 
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of  KcAnev.  Insurance  Company  of  North  Ameriea^d)  proves     181 8, 
tbat  they  are  anftwerable  for  a  loss  by  capture  by  the  British,  Philadelphia^ 
ibr  trading  between  the  Spanish  colonies  and  the  mother-     Fauocl 
country,  which  Great  Brtttnn  had  prohibited.  The  Antwerp  »ndtiiothcr 
cases  were  sobsequent  to  the  Berlin  decree,  the  ships  sailed  '^^  PhQenU 
with  a  full  knowledge  of  it ;  they  were  laden  with  colonial    Companj. 
produce,  and  had  been  carried  into  England^  or  had  touched 
there ;  tfiey  were  taken  within  the  Schelde^  and  the  officer 
declared  he  tock  them  under  the  Berlin  decree;  yet  the  point 
now  made  was  never  raised,  because  it  was  never  supposed 
that  the  Berlin  decree^  was  a  prohibition  of  trade  within 
the  meaning  of  this  warranty.  Bohlen  v.  Delaware  Insurance 
Compantf^t)  Brpvm  v.  Phmnix  Insurance  Company, (c) 

The  ordinance  under  which  the  seizure  in  the  present  case 
took  plaee,  was  against  the  law  of  nations,  and  to  such  a 
seizure  the  warranty  has  always  been  held  not  to  extend. 
There  must  be  both  a  seizure  and  an  illicit  trade.  Graham  v. 
Insurance  Company  of  Philadelphia.(d)  Hubbart  v.  Churchy 
S.  C  U.  S.  There  never  was  a  prohibition  of  British  goods 
prior  to  the  Berlin  and  Aranjuez  decrees.  There  had  always 
been  an  open  trade  between  St.  Thomas  and  Laguira^  in 
such  articles,  which  entered  at  the  custom-house  without  diffi- 
culty. When  the  Antoinette  sailed,  the  trade  was  supposed 
to  be  open.  She  was  not  proceeding  to  Laguira  clandes- 
tinely, but  openly,  with  a  cargo  bearing  the  marks  of  the 
British  market,  and  the  whole  evidence  proves,  that  no  de- 
cree or  order,  forbidding  commerce  in  British  goods  was 
known.  The  Antoinette  and  the  Sea  Nymph^  were  the  first 
vessels  captured  after  the  adoption  of  the  Berlin  decree  by 
that  of  Aranjuez^  imd  they  must  have  been  condemned  under 
tbat  decree.  This  decree  was  a  war  measure,  founded  con- 
fessedly on  the  law  of  nations.  It  was  a  war  against  English 
manufactures,  wherever  found,  and  authorised  them  to  be 
seized  as  lawful  prize.  It  was  a  military  reprisal,  violating 
Ihe  rights  of  neutrals,  though  one  article  of  it,  viz.  that 
which  forbade  vessels  coming  from  England  to  enter  the 
ports  of  France^  was  of  a  municipal  nature.  The  terms  used 
in  this  decree  shew  its  character.  Lawful  prize^  is  either 
jure  belHf  or  under  the  law  of  nations,  and  never  can  apply 

(a)  6  Bhm,  819.  (c)  4  Birm,  445. 

(3)  4  mtm,  490.  (d  )  1  Manh,  346,  7.  (Com^  Ed,)  mt$$. 
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1818.      to  seizures  under  revenue  laws.     All  proceedings  under  this 
Phiicdcip/aa,  decree,  have  been  in  prize  courts,  treating  the  seizure  as  a 
•ndt^ther  ^'^^^^H^  reprisal.     Prize  is  where  a  vessel  is  seized  in  war. 
V.         1  Emerig.  440.     The  question  of  prize,  is  determined  by  the 
^?ow«^"  law  of  nations.  2  PhilL  Ev.  249.    The  French  and  British 
Coroptoy.   courts,  as  well  as  their  diplomatic  correspondence,  and  offi- 
cial reports,  have  uniformly  treated  the  French  decrees  and 
British  orders  in  council^  as  measures  of  retaliation,  unlaw- 
ful in  the  abstract ;  each  nation  justifying  herself  by  the  al- 
leged aggression  of  the  other.     The  Acteon^(a)  The  Fox  and 
others.(b)    1  Edzo.  Appx.  11.  67.  81.  Whether  the  operation 
of  this  decree  was  within  or  without  the  Spanish  territory, 
it  was  unlawful.     Spain  could  not  lawfully  capture  British 
goods  belonging  to  neutrals  as  prize,  although  she  might 
prohibit  their  importation,  and  make  them  liable  to  forfeiture. 
-But  this  decree  does  not  prohibit  their  importation.    Sup- 
posing it,  however,  to  be  in  part  municipal,  it  was  not  exe- 
cuted under  its  municipal  aspect,  but  its  military  one.   That 
the  property  was  taken  as  enemy's  property,  is  proved  by 
the  whole  sentence,  and  particularly  by  the   distribution 
which  was  ordered  to  be  made.     It  is  impossible  that  the 
government  should  have  received  one-tenth  only,  if  the  sei- 
zure had  been  for  a  breach  of  the  revenue  laws.     Besides, 
all  governments  inflict  penalties  upon  the  captains  of  vessels 
who  introduce  prohibited  goods,  in  addition  to  confiscation, 
and  generally  condemn  the  vessel.    Frice  v.  BeU.(c) 

The  cases  cited  on  the  other  side,  do  not  at  all  contradict 
the  doctrine  now  contended  for.  Speyer  v.  Niew  Tori  InsU' 
ranee  Company f  was  the  case  of  a  vessel  denied  an  entry  ; 
and  in  the  case  of  Mumford  v.  Phomix  Insurance  Company^ 
the  condemnation  was  on  the  ground  of  a  false  declaration 
of  the  captain,  that  his  vessel  had  not  been  in  England.  It 
was,  indeed,  said  by  Kent  C.  J.  <<that  seizure  for  prohi- 
bited trade,  under  the  Berlin  decree,  would  have  brought 
the  case  within  the  warranty."  But  this  point  did  not  arise 
in  the  cause,  and  was  not  decided  by  the  Court. 

TiLGHMAN  C.  J.  Thp  insurance  in  this  case,  was  on 
goods,  shipped  on  board  the  schooner  Antoinette,  from  St» 


(a)  1  Edw.  255.  (c)  I  Eatt,  663.  668. 

(A)  Id.  314. 
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Thomoiy  to  LagUira^  <<  warranted  by  the  assured,  free  from      1818. 
any  charge,  damage  or  loss,  which  may  arise,  in  consequence  Philadelphia*^ 
of  the  seizure  or  detention  of  the  property,  for,  or  on  account     fauskl 
of  any  illicit  or  prohibited  trade."     The  schooner  was  cap-  ••<**^ot**«' 
tored  by  a  Spanish  privateer,  on  the  18th  June^  1807,  within  The  PtMsoix 
little  more  than  a  league  from  Lagtiira.     The  captors  car-    compMir! 
ried  her  to  Porto  Cabello.    Tliere  proceedings  were  institu- 
ted in  the  court  of  admiralty,  against  vessel  and  cargo,  in 
<x>nsequence  of  which  the  plainti^  lost  their  property.    The 
nature  of  these  proceedings  I  shall  mention  more  particularly 
hereafter.    Suffice  it  to  say,  at  present,  that  the  reason  as- 
signed by  the  court,  in  justification  of  the  capture,  was,  that 
the  goods  were  of  British  manufacture.     The  king  of  Spairty 
had^  by  a  royal  decree,  of  the  19th  Februartf^  1807,  at  Aran- 
juezy  adopted  the  decree  of  Berlin^  made  by  the  emperor  of 
Fruncey  on  the  21st  November^  1806.     Whether  there  was 
not  also,  another  royal  order  of  the  king  of  Spain^  or  an  or- 
der of   his  Captain  General,  and   Intendant  of   the  pro- 
vince in  which  Laguira  was  situated,  prohibiting  the  impor- 
tanon  of  goods  of  British  manufacture,  is  matter  of  doubt, 
and  to  afford  an  opportunity  for  ascertaining  it^  a  second 
trial  was  granted  in  this  cause.    The  doubt  has  not  been  re- 
moved by  this  trial,  in  which  very  litde  n^w  evidence  was 
produced.    But,  as  the  jury  have  again  found  for  the  pUun- 
.dflf,  which  they  ought  not  to  have  done,  had  there  been  any 
prohibitory  decree  or  order,  except  that  of  AranjueZy  we 
must  now  take  for  granted,  that  there  was  no  other.    The 
question  then  will  be,  whether  the  defendants'  warranty  ex- 
tends to  the  capture  in  this  case ;  in  other  words,  whether 
this  was  a  seizure  for  illicit  or  prohibited  trade,  within  the 
meaning  of  the  warranty.  That  it  is  within  the  words  of  the 
warranty,  is  certain,  for  the  decree  of  Berlin  prohibits,  in 
express  terms,  all  trade  in  British  manufactures.    By  the  5th 
article  of  that  decree,  ^^  the  trade  in  English  merchandise  is 
forbidden.     All  merchandise  belonging  to  England^  or  com- 
ing from  its  manufactories  and  colonies,  is  declared  good  and 
lawful  prize.'*    But  it  is  not  contended,  that  unlawful  pro^ 
hibitions  are  within  the  meaning  of  this  warranty.    Neither 
is  it  contended,  that  the  decree  of  Aranjuez  was  lawful,  with 
regard  to  neutral  nations,  as  to  vessels  not  bound  to  Spain 
or  her  colonies.    No  belligerent  has  a  right  to  say,  that  neu« 
tnd  nations  shall  not  trade  in  the  manufactures,  of  his  ene- 
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10t8.     Uky.    If  such  right  exUted,  the  commdrcc  of  alt  Eur%pg  «iid 
Pkiiadelphia.  America  would  have  bcea  suspended.     For  there  was  a  time 
Pacbei.     when  France  prohibited  all  trade  with  EngUmd  or  her  colo- 
a&d  another  ^^^  ^^  EngUmd  prohibited  aU  trade  wkh  France  or  her 
Tht  PiMBiux  allies  or  any  of  their  ccdonies.    But  the  United  SkUee  never 
CkM^pLoj.    acknowledged  the  legality  of  such  prohibitions,  neither  did 
the  underwriters  ever  assert,  that  they  were  protecud  by  the 
warranty  of  the  assured,  against  captures  made  in  pursuance 
of  orders  which  violated  the  law  of  nations.    In  Kohne  y. 
The  Ineurance  Company  ^  North  America^  a  case  much  con- 
tested, property  belonging  to  a  citizen  of  the  United  Stalee^ 
was  captured  under  the  British  orders  in  council,  because  the 
voyage  was  from  one  of  the  Spanish  colonics  in  America  to 
old  ^ain.    It  was  not  pretended,  that  tiie  case  fell  wiAin 
tiie  warranty,  although  the  trade  was  prohibited  by  England. 
This  warranty  was  introduced  into  our  pcdicies  of  insurance, 
a  litde  bef<M%  the  French  revolution,  and  was  no  doubt  in- 
tended^  to  protect  the  insurers  from  loss,  in  consequence  of 
an  attempt  to  vicdate  the  commercial  regulations  of  the  coun- 
try to  which  the  vessel  was  bound.    The  decree  of  Berlin  is 
no  commercial  regulation,  but  an  extreme  beUigerent  mea- 
sure, intended  to  ruin  England^  by  destroying  her  commerce 
and  mapufactures  at  the  expense  of  the  neutral  nations.    So 
fi^  as  it  operated  on  the  ocean,  at  a  dist^ce  from  the  Spanish 
coast^  the  defendant's  counsel  givtc  i%  up.     But  they  say,  th^t 
Spain  had  a  right  to  confiscate  s|U  British  manufaaures 
found  within  her  own  territory.    That  she  had  a  right  to 
prohibit  the  importation  of  British  manufactures,  does  not 
admit  of  a  doubt.    But  the  decree  of  Berlin^  which  abit 
adopted^  does  not  prohibit  importation,  but  makes  the  goods 
lawful  prize,  wherever  found.    The  capture,  in  the  present 
case,  w^  made,  not  n^rely  because  the  goods  were  intended 
to  be  brought  into  the  Spanish  doipinions,  but  because  they 
were  manufactured  in  England.   They  happened  to  be  taken 
within  less  than  a  league  of  the  Spanish  coast ;  but  it  would 
have  been  the  same  thing,  had  they  beep  ta^en  in  mid-ocean. 
l*he  decree  under  which  they  were  taken,  made  no  differ- 
ence ;  they  were  equally  good  prize  in  one  place  and  the 
other.     The  case  is  not  so  strong,  as  if  the  goods  bad  been 
seized  in  port.     For,  even  if  Spain  had  a  right  to  confiscate 
them,  when  actually  within  her  territory,  it  docs  not  follow* 
.that  her  cruisers  had  a  right  to  seize  them  at  sea,  though 
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B#s^  4M  «A9st,  wder  »  dfCffif  whii}b  conuined  bo  particular     i8it« 
prohibijuofi  9t  mportatiofi»  no  re^iUaiim  ceneeroi&g  the  Spa*>  PkUatU^a. 
^ksh  ^omm^r^i  bm  a  geaeral  fle^l^ratipfi,  that  such  gooda,     Bavdml 
Vt^l9ver  tomAf  ffpr(^  lawful  priwt  The  proceedings  in  the  •^  "5?**^ 
^njnh  c^^irt  fi(  ^dmvnlty  ar«  of  a  singular  nature.    The  TVe  Pboiiis 
aentcnce  of  the  Mth  JuHCt  i907y  p^rporu  to  be  a  decree  of   c^^!^. 
eondemnatioa.     Yet  in  the  subsequent  proceedings,  of  the 
t4cfa  Jufy,  lUOf^  it  is  deterquped,  that  the  record  shall  be 
s^nl  to  the  supfWKS  tribwal  of  prizes  of  the  admiralty,  by 
W9y  qf  can^iiU^i^nj  th^  it  nwv  ^^  phased  to  decide  accord^ 
if$g  to  the  rpyoi  tvifl.    3o  that  considering  the  whole  pro- 
^edingp,  the  aentence  of  the  a4ith  June,  seems  to  be  of  the 
il^uiire  of  an  i^t^rlQcutory  order^  and  we  have  no  evidence 
what  the  fiml  depree  was,  or  whether  there  ever  was  a  final 
de^iV;^.    9at  it  app^^s  plainly  enough,  from  the  report  of 
the  auditor,  which  was  adopted  by  the  Court  on  the  14th 
yu^^  that  theire  was  v^  great  dissatisfaction  in  the  pro* 
yiace,  al  the  capture  of  neutral  vessels  under  the  decree  of 
Jbrat{fve9p  and  it  also  appears  by  the  evidence,  that  in  many 
instancea  y^ods  of  Oritish  manufacture  had  been  permitted 
tp  be  imported)  that  decree  notwithstanding.    Considering 
then,  the  hostile  nature  of  the  Aranjuez  decree,  in  its  gene- 
nd  characfter  2  considering  the  nature  of  the  warranty  in  this 
policy,  which  waa  intended  tQ  protect  the  insurers  against 
seiauie  for  breach  of  th^  laws  of  trade ;  and  considering  that 
these  goods  were  seiaed  at  sea,  and  that  they  were  subject  to 
ffmdroittation,  not  because  they  were  about  to  be  imported 
the  ^Mmiah  dominion,  but  because  they  were  of  British 

[iu£pcfiure,  1  am  of  opinion,  &at  the  case  is  not  within  the 
wrammty. 

Another  ground  fior  a  new  trial,  was  taken  by  one  of  the 
defendant's  counsel ;  that  is  to  say,  that  the  circumstances  of 
the  gocds  being  of  British  manufacture,  ought  to  have  been 
4iadoaed  tp  the  insurers,  because  the  risk  was  increased  by  it. 
Tliat  objectioB  eomes  too  late.  The  cause  has  been  twice 
tried,  without  its  ever  being  suggested,  that  the  assured 
were  guilqr  of  an  improper  concealment.  This  affords  a 
wioknt  presumption,  that  in  the  opinion  of  the  insui^ers,  there 
was  nothing  lo  complain  of.  For  aught  we  know,  the  infor- 
Bsation  may  have  been  given,  and  no  evidence  may  have  been  * 
offered  at  the  trial,  because  neither  party  thought  it  necessa- 
ry to  say  any  thiAg  on  the  au^ect.    There  would  be  no  end 
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1818.  to  new  trials,  if  they  were  granted  for  defect  in  matters  of 
PHiadelpkia.  fact,  not  thought  material  at  the  time  of  trial,  and  which,  had 

Faitdsl  they  been  mentioned^  might  have  been  proved.  The  Court 
and  attoUier  Q^gl^^  ^ow  to  presume,  that  the  defendants  have  no  cause  for 
The  PhcBoix  complaint,  in  point  of  concealment.  Upon  the  whole^  I  am 
CompMy.   of  opinion,  that  there  should  not  be  a  new  tnaL 

Gibbon  J«  I  concur.  WheAer  any  other  decree  than  that 
of  AranjueZy  prohibiting  trade  in  productions  of  British  ma- 
nufacture, was  in  force  at  Porto  Cabello  at  the  time  of  die 
capture,  was  fairly  submitted  to  the  jury.  It  was  a  questioa 
of  fact  on  which  the  jury  have  passed,  and  I  am  unwilling  to 
disturb  the  verdict  on  that  ground.  The  Judge  who  tried 
the  cause  intimated  a  strong  opinion  that  the  Berlin  decree, 
adopted  by  that  of  Aranjuez^  wias  the  sole  foundation  of  the 
condemnation.  Can  the  correctness  of  that  opinion  be  ques- 
tioned ?  What  evidence  have  we  of  any  other  decree  prohi- 
biting trade  in  British  manufactured  goods  ?  The  sentence 
states  the  condemnation  to  have  been  conformable  to  the  act 
of  the  captain  general  of  the  Caraccas^  the  ro3ral  order  of  .the 
25th  of  August^  1806,  and  the  Aranjuez  decree  of  the  23d 
of  Febniartfy  1807,  including  the  Berlin  decree.  The  royal 
order  is  conceded  on  all  hands  to  have  been  a  mere  distri- 
butory  regulation ;  and  in  no  part  of  the  sentence  is  it  inti- 
mated that  the  act  of  the  caption  general  is  prohibitory  of 
this  trade.  It  is  indeed  said  by  the  auditor,  in  his  speech  be- 
fore the  council,  to  be  of  that  character:  but  I  take  this  speech, 
for  all  purposes  of  legal  evidence,  to  be  no  part  of  the  pro- 
ceedings of  that  tribunal.  We  can  only  look  to  the  adjudica- 
tive part  of  the  sentence,  which  is  evidence  of  facts  clearly 
and  expressly  there  set  out,  but  of  none  other.  But  if  the 
whole  of  the  speech  were  evidence,  to  what  credit  is  it  en<* 
tided  i  It  was  evidendy  got  up  on  the  occasion,  to  reconcile 
the  people  at  Porto  Cabello  to  this  course  of  proceeding, 
(which  appears  to  have  been  extremely  unpopular,)  by  ex- 
citing their  passions  against  England.  It- is  impossible  not 
to  perceive  that  this  was  the  intention.  Shall  we  consider 
this  declamatory  harangue,  full  of  sound  and  fury,  as  a  re- 
cital of  matter  of  fact  f  The  auditor  addressed  himself  to  the 
passions,  and  with  such  an  object  to  accomplish,  what  would 
he  not  assert?  On  the  other  hand,  when  it  is  considered 
that  up  to  the  time  of  the  Aranjuez  decree  goods  of  British 
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manufacture  were  freely  admitted  to  entry  in  the  ports  of     1818. 
tbis  province,  and  sold  in  open  market ;  that  the  governor  of  Philadelphia. 
Si.  Thomas  was  ignorant  of  any  previous  prohibition ;  that     Favdxl 
persons  acquainted  with  the  course  of  trade  at  LagvAra^  were        ^^ 
ignorant  of  it;    the  ease  with  which  it  might  have  been  T^^^J*** 
proved  if  it  really  had  existed  ;  that  the  sentence  of  condem-    Compuif . 
nation  was  as  prize  of  war,  and  nearly  in  the  words  of  that 
part  of  the  BerHn  decree  that  was  applicable  to  the  subject ; 
and  the  inordinate  proportion  of  the  forfeiture  allotted  to  the 
owners  and  crew  of  the  privateer,  we  are  precluded  from  be- 
lieving that  the  sentence  was  grounded  on  any  other  decree 
than  that  of  Berlin,     It  was  the  business  of  the  defendant  to 
make  oat  to  the  satisfaction  of  the  jury  that  the  trade  was 
prohibited  within  the  meaning  of  the  warranty  or  exception. 
This  was  not  done,  unless  the  Aranjuez  decree  be  sufficient 
for  that  purpose.     The  existence  of  the  act  of  the  captain 
general  has  been  shewn,  but  its  purport  has  not  been  shewn : 
and  it  is  too  much  to  call  on  ua  to  say  the  council  proceeded 
under  a  law  that  we  do  not  know  to  have  been  appUcable  to 
the  matter  before  it^  when  another  law  is  shewn  within  the 
purview  of  which  the  case  directly  fiedls. 

The  condemnation^  then,  must  be  taken  to  have  been  un- 
der the  BerBn  decree.  If  that  decree  be  contrary  to  the  law 
of  nations,  the  plaintiff  ought  to  recover;  for  it  is  not  suffi- 
cient-that  the  trade  be  prohibited  in  fact ;  it  must  also  be  le- 
gally prohibited.  There  must  be  no  infraction  of  neutral 
rights.  A  lawy  the  enactment 'of  which  transcends  the  le- 
gitimate power  of  the  sovereign  who  declares  it,  is  merely 
void,  and  a  seizure,  under  it,  an  act  of  unauthorised  violence. 
Such  a  law  was  not  within  the  view  of  the  parties  to  this  po- 
licy when  the  clause  in  question  was  introduced.  Every  so-> 
vereign  has  an  absolute  right  of  legislation,  within  his  own 
territory,  and  his  laws,  operating  within,  and  exclusively  ap- 
I^ed  to  the  territory,  are  strictiy  municipal;  although  they 
may  be,  at  the  same  time,  belligerent  measures ;  and  on  the 
latter  ground,  merely,  it  is  not  competent  to  neutrals  to  ques- 
tion their  validity.  Such  were  our  embargo  and  non-inter- 
course laws,  during  our  late  contest  with  England.  Foreign- 
ers entering  the  territory  of  a  nation  subject  themselves  to  all 
the  laws  they  there  find  in  force,  and  a  want  of  knowledge  of 
the  existence  of  such  laws,  or  an  evident  impossibility  of  be- 
ing able  to  obtain  it,  will  not  be  sufficient  to  exempt  them. 
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1818.  But  no  covuitry  has  a  right,  mdesa  with  respect  to  itb  owa 
FMkukiptda,  subjects,  SO  give  to  its  laws,  an  exlra*cerriioria&  effect.  Oa 
■niTinoSrr  ^^  ^^^  ^^^  ^^  siibjects  of  a  power  are  under  its  legisla* 

V.        tive  controul ;  but  the  subjects  of  another  power,  never. 
^wiS?      With  respect  to  the  Berlin  decree,  I  perfectly  concur  with 
Oomifuj,   the  opinion  expressed  in  this  cause  on  a  fonder  occasion  by 
Mr.  Justice  Ybates,  that  it  has  a  double  character;  as  far 
as  it  was  intended  to  operate  within  the  territory  of  the  sove- 
reign decbaring'  it,  it  is  municipal ;  but  as  Car  as  it  was  in- 
tended to  operate  on  the  sea^  or  in  countries  not  subjected  to 
his  power  by  the  destruction  of  the  ancient  government,  and 
the  substitution  of  one,  not  only  actually  but  ostensibly  under 
his  direction  and  controul,  it  violated  the  law  of  nations,  and 
was  null  and  void.     At  the  time  of  the  seizure  of  the  schoo- 
ner, trade  in  goods  of  British  manufacture,  was  legally  pro- 
hibited within  Spain  and  her  colonies.    I  admit  ako^  thaet 
for  a  meditated  violation  of  that  prohibition,  Sfiam  might 
legally  seize  such  goods  at  any  indefinite  distance  from  her 
shores ;  and  this,  as  a  measure  of  preventive  justice,  not  ex- 
tending the  operation  of  her  municipal  laws  beyond  her  own 
limits,  but  one,  as  I  take  it,  authorised  by  the  law  of  nations, 
as  being  absolutely  necessaiy  to  protect  her  municipal  regu- 
lations from  being  infringed.    But  this  decree  was  intended 
to  operate  on  the  land  and  on  the  water  as  £sr  as  the  French 
or  Spanish  power  to  enforce  it  should  extend.  As  to  its  con- 
templated extra-territorial  effect  it  was  void.    Then  in  what 
aspect  did  the  council  of  Porio  Cahello  apply  it  Co  the  pro- 
perty condemned  i  Unquestionably,  I  think,  in  that  aspect  in 
which  it  was  void.    The  condemnation  was  as  prize  of  war* 
The  council  made  no  secret  of  the  light  in  which  it  viewed 
the  matter.    By  the  decree  in  its  valid  character,  the  sentence 
was  not  warranted.    The  constituted  authorities  of  9p(un, 
who  acted  on  the  subject,  complain  of  no  violation  of  the 
municipal  laws  of  the  country.     Although,  perhaps,  the  pri- 
vateer might  have  seized,  and  the  council  have  jusUy  con- 
demned the  goods  on  diat  ground^  they  chose  to  rest  on  ano- 
ther I  and  a  seizure  or  condemnation  on  illegal  grounds  is  not 
the  less  a  violation  of  neutral  rights,  because  the  property 
might  have  been  confiscated  under  a  law  perfectiy  unexcep- 
tionable. It  is  the  illegal  pretension,  that  renders  the  seizure 
1^  act  of  lawless  violence.    It  cannot  be  said  that  this  was, 
in  the  language  of  the  warranty,  *«a  seizure  anddetenuon 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA-  65 

for  and  cm  account  of  illicit  or  prohibited  trade."     It  was  a     1818. 
seizure  as  prize  of  war.     Spain  bad  a  rigbt,  if  sbe  tbought  PkUaiieiphia. 
proper^  to  overlook  the  infraction  of  her  municipal  reguia-     Kaudil 
tions ;  it  was  a  matter  between  her  and  those  who  violated  ^  ^  ^^ 
thenu    If  she  please  to  pardon,  it  does  not  lie  with  the  de-  '^J*®  Phowiix 

•  .  Insuiimce 

fendant  to  say  she  shall  not ;  neither  will  her  having  forgiven    Company, 
an  injury  justify  her  in  inflicting  another.     No  loss  has  been 
sustained  in  consequence  of  the  infraction  of  the  municipal 
laws  of  Spain.     Spain  by  her  tribunals  has  said  so ;  and  the 
defendant  wUl  not  be  permitted  to  allege  the  contrary. 

But  were  this  decree  valid  in  all  its  bearings,  or  even  were 
this  a  condemnation  under  it  in  that  character  in  which  it  un- 
questioDably  is  valid,  still  I  am  not  disposed  to  think  it  a  law 
creating  such  a  prohibition,  as  was  within  the  meaning  of  the 
panies  to  this  contract.    I  lay  no  stress  on  this  clause  having 
been  first  inserted  during  a  state  of  peace,  and  before  the  ex- 
istence of  that  unnatural  state  of  violence  which  superseded 
the  settled  maritime  laws  and  usages  of  nations  ;  I  pay  much 
more  respect  to  the  opinions  of  commercial  men.     Where 
the  meaning  of  a  particular  clause  is  doubtful,  the  usage  that 
has  prevailed  on  the  subject,  is  the  surest  and  safest  interpre- 
ter of  the  intention  of  the  parties.     A  blockade  supported 
by  an  adequate  force  creates  an  interdiction  of  trade  with  the 
port  or  place  blockaded,  the  validity  of  which  has  never  been 
contested  by  neutrals ;  yet  it  never  was  supposed  to  be  a  pro- 
hibition within  this  clause.     In  all  the  cases  of  seizure  in 
port  by  Napoleon  under  his  decrees  of  this  mixed  character^  I 
believe  no  underwriter  of  a  policy  containing  this  clause, 
has  thought  it  worth  his  while  to  urge  it  as  a  defence.     In 
fiM^  we  have,  impliedly,  the  construction  put  on  it  by  the 
several  insurance  companies  of  Philadelphia^  in  the  unani- 
mous resolution  of  their   officers  to   provide  specially  in 
subsequent  policies  against  responsibili^  for  seizures  in  a 
French  port,  in  consequence  of  the  vessel  having  visited, 
or  having  been  carried  into  a  British  port.     This  would 
have  been  unnecessary  if  this  clause  had  been  considered  as 
sufficient  Co  exempt  from  risk.     It  may  be  a  difficult  matter 
to  lay  down  a  general  rule  to  govern  in  all  cases  the  construc- 
tion of  the  clause  in  question.     I  would  say  the  prohibition 
AOBt  arise  from  a  law  exclusively  municipal,  (or  in  other 
words  intra-territorial,)  carrying  with  it  no  pretension  of  un- 
warrantable power  in  the  sovereign  enacting  it.  But  whether 
Vol.  IV,— I 
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1818.'    it  be  a  standing  peace  regulation,  or  a  temporary  belligerent 
Philadelphia,  expedient,  wiM  be  equally  immaterial.  The  clause  was  origi- 

Fauukl     nally  introduced  to  exclude  risk  arising  from  a  contravention 
an     er  ^^  t^Qse  laws,  that  the  sovereign  power  of  a  nation  had  a 
''iMimim^^*  ^^^^  ^^  enact  without  regard  to  the  motives  that  led  to  their 
Company,    enactment ;  and  I  do  not  find,  from  the  usage  of  the  commer- 
cial world,  its  operation  has  since  been  eith)&r  abridged  or 
enlarged. 

The  objection  to  the  verdict  on  the  gi'ound  of  fraudulent 
concealment  comes  too  late ;  it  was  hot  insisted  on  at  the 
trial ;  and  a  party  shall  not  be  permitted  to  reserve  for  a  mo- 
tion of  this  kind  a  matter  which  he  does  not  think  proper  to 
submit  to  the  consideration  of  the  jury.  If  he  has  been  in- 
jured by  the  verdict  in  this  regard^  it  is  his  own  fault;  we 
should  never  have  an  end  of  granting  new  trials  if  the  rule 
were  otherwise.  But  if  the  objection  were  made  in  time 
there  is  nothing  in  it.  The  plaintiffs,  when  they  instructed 
their  agents  in  Philadelphia  to  effect  insurance,  were  ignorant 
of  the  existence  of  the  Aranjuez  decree,  and  could  not  fore- 
see, that  the  peculiar  character  of  the  property  would  en- 
hance the  risk ;  and  although  that  decree  was  known  here 
when  the  policy  was  subscribed,  it  does  not  appear  the  agents 
knew  the  goods  were  of  British  manufacture.  The  principal 
will  undoubtedly  be  affected  by  the  acts  of  his  agerit ;  but 
fraud  shall  not  be  imputed,  where  neither  the  principal  nor 
agent  were  separately  in  possession  of  all  the  facts,  and 
which,  when  taken  in  the  aggregate  only,  could  vary  the 
risk, 

DuNCAH  J.  I  will  not  load  this  case  with  a  repetition  of 
the  opinion  on  the  legal  questions  delivered  by  me  in  the 
charge  to  the  jury,  and  shall  content  myself  with  a  few  ob- 
servations on  one  branch  of  the  case  ;  what  is  the  cause  as- 
STgmed  by  the  sentence  for  condemnation  ?  or,  in  other  words, 
is  the  warranty,  (warranted  by  the  assured,  free  from  any 
charge,  damage,  or  loss  occasioned,  or  which  may  arise  in 
consequence  of  the  seizure  or  detention  of  the  property,  for 
or  on  account  of  any  illicit  or  prohibited  trade,)  negatived  in 
the  sentence  t  for  I  am  confirmed  in  the  opinion,  for  the  rea- 
sons I  have  assigned  in  the  instructions  to  the  juiy,  that  un- 
less this  is  clearly  expressed,  or  fairly  to  be  drawn  from  the 
sentence,  that  the  plaintifli  are  entided  to  recover ;  nay,  I 
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would  go  further,  for  it  is  deeply  impresied  on  my  mindt     1818. 
iluit  if  the  sentence  purports  to  be  founded  on  several  dis-  PhUade^Ma. 
una  decrees,  different  in  their  nature,  one  of  them  of  a  bel-     Faudkl 
ligerent  aspect,  and  the  other  domestic,  one  respecting  a  ^  *^  ^^ 
seizure  of  enemies^  soods  on  board  a  friendly  ship,  or  re-  Tr**®  W»ft5n« 
specting  a  seizure  and  confiscation  of  the  goods  of  a  friend.    Company. 
on  board  the  ships  of  a  friend,  merely  on  the  ground  of  their 
hostile  origin,  as  that  they  were  of  British  manufacture,  and 
the  other  the  prohibition  of  the  importation  of  certain  goods, 
and  the  cause  of  condemnation  is  assigned  in  the  very  words 
of  the  decree  for  confiscating  the  goods,  because  they  were 
of  British  manufacture,  or  because  they  were  enemies'  goods, 
I  would  hold  the  condemnation  to  be  on  that  decree,  the  lan- 
guage of  which  is  adopted  in  the  condemnatory  clause,  and 
consider  the  sole  ground  of  the  condemnation  to  be  the  cause 
thus  assigned ;  as  in  this  case,  because  they  were  of  British 
manufscture.  It  would  likewise  appear  to  me,  that  if  it  were 
even  doubtful,  from  the  obscurity  of  the  sentence,  (and  from 
its  foundation  resting  on  several  decrees,  or  orders,  with 
different  aspects,  some  of  them  in  nature  of  seizure  Jure 
belHy  and  others  merely  regulations  of  navigation  and  trade,} 
on  wiiich  the  condemnation  was  founded,  it  would  not  com- 
port with  justice,  to  pronounce  that  the  condemnation  was 
for  the  latter  cause,  and  thus  by  conjecture  negative  the 
warranty,  and  strip  the  assured  of  that  indemnity  for  which 
he  has  paid. 

The  principles  laid  down  in  Park^  365,  have  a  striking 
application.  1.  If  the  sentence  be  so  ambiguous  and  doubt- 
ful, that  it  is  difficult  to  say  on  what  ground  the  decision 
turned ;  or,  2.  If  the  sentence  on  the  face  of  it,  be  manifestly 
against  law  and  justice,  or  contradictory,  the  assured  shall 
not  be  deprived  of  his  indemnity,  because,  to  use  the  words 
of  Mr.  Justice  Bull£R,  any  detention  by  particular  ordi- 
nances, which  contravene,  or  do  not  form  a  part  of  the  law 
of  nations,  is  a  risk  within  the  policy. 

What  is  the  express  ground  of  condemnation  ?  Goods  of 
British  manufacture.  That  fact  the  sentence  decided,  and  if 
it  can  be  collected  from  the  sentence  itself,  on  what  ground 
the  foreign  Court  decided,  that  is  conclusive.  Calvert  v. 
Bovillj  7  7*.  R,  526.  Nor  can  the  premises  which  led  to  such 
conclusion,  controul  the  sentence.  In  Christie  v.  Secretarif 
8  T.  S»  192,  the  court  say,  «^  We  can  only  look  at  the  ground 
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1818*  of  decision  ;  that  is,  because  the  ship  belonged  to  the  ene* 
PhiUuieiphia.  mies  of  the  French  republic,  and  cannot  look  at  the  previous 
Faldel  reasons  which  are  stated;  among  which  were,  that  the  ship 
and  another  ^^^  ^^^  documented  according  to  the  form  of  treaty,  between 
The  rh«Bnix  the  United  States  and  France^  and,  therefore,  not  an  Ameri" 
ComiMiny.  can  vessel,  as  that  is  not  the  ground  of  decision*"  If  this 
was  not  the  ground  of  decision,  what  was  ?  If  not  for  this, 
the  cause  is  doubtful,  ambiguous,  and  obscure,  and  it  cannot 
be  collected  reasonably  from  the  whole  proceedings*  tliat  the 
condemnation  was  on  account  of  illicit  or  prohibited  trade. 
In  Bernardi  v.  Motteux,  Doug'.  57 5 f  a  policy  on  the  ship 
Jane^  warranted  neutral,  the  only  doubt  was,  whether  the 
ship  was  condemned  as  enemy's  property,  or  for  violating  a 
French  arret^  by  throwing  papers  overboard.  For  one  or  the 
other  of  these  causes^  she  was  condemned.  Yet  the  plaintiff 
recovered,  because  of  the  obscurity  of  the  sentence,  it  not 
being  certain,  that  the  ground  of  condemnation  was  enemy's 
property.  And  in  Pollard  v.  Bell^  8  TL  R.  434,  it  is  ob- 
served by  Lord  Kenyon,  "  If  contrary  to  justice  the  ship 
had  been  condemned,  simply  because  she  was  not  a  Danish 
ship,  we  should  have  been  concluded  by  the  sentence,  but  as 
the  courts  abroad,  have  endeavoured  to  give  other  supports 
to  their  judgment  which  do  not  warrant  it,  and  have  stated 
ab  the  foundation  of  their  condemnation,  one  of  their  own 
ordinances,  which  is  not  binditig  on  other  nations,  this  does 
not  prove  that  the  ship  was  a  neutral  ship,  and  consequently 
the  plaintiff  is  entitled  to  recover." 

One  reason,  at  least,  if  not  the  only  one,  is,  that  the  goods 
were  of  British  manufacture.  Compare  this  with  the  reason 
given  in  Pollard  v.  Bell.  It  is  stated,  says  Lord  Kenton, 
in  one  of  the  sentences, '  diat  by  their  own  ordinances,  all 
ships  are  to  be  confiscated,  "  whenever  on  board  there  shall 
be  found  a  supercargo,  merchant,  commissary,  or  chief  ^- 
cer^  being  an  enemy, ^^  But  I  say,  they  had  no  right  to  bind 
another  nation  by  said  ordinance.  It  appears,  clearly,  that 
the  ship  was  condemned  on  other  grounds ;  and  on  the  ground 
that  the  captain  was  one  of  those  persons,  who,  by  their  own 
ordinance,  they  wished  to  proscribe. 

But  there,  is  a  rule  clearly  laid  down  in  Price  v.  Betl^  1 
East^  681,  that  in  the  sentence  of  condemnation,  the  war- 
ranty of  the  assured  must  be  clearly  negatived,  not  in  the 
express  words  of  the  warranty,  but  in  terms  that  do  not  leave 
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the  mind  in  doubt  as  to  the  real  cause  of  condesination ;      1818. 
express  words  or  necessary  implication.  The  warranty  must  FkUadeipima. 
be  falsified  by  the  sentence  itself^  or  by  terms  from  which     faubu. 
it  may  be  fairly  inferred.     Balton  v.  Gladstone^  5  EatU  16a  "^  ^**'** 
And    so  is  the  law  laid  down  in  Church  v.  Bubbart,  2  The  PbcBoiz 
Cranchy  232.     To  fall  within  the  exception,  it  should  appear    confo^. 
in  the  sentence^  that  the  goods  were  condemned  by  the  go- 
vernment, on  account  of  illicit  or  prohibited  trade. 

The  legislature  of  the  Union  has  declared  the  Berlin  and 
Milan  decrees,  to  be  direct  and  flagrant  violations  of  national 
law.  The  Supreme  Court  of  the  United  States^  have  so  de- 
clared them.  fFtltioTM  and  others  v.  Armroydf  7  Cranch^ 
432. 

If  they  are  so  to  be  considered,  and  if  the  Berlin  and 
Aranjuez  decrees,  are  among  the  causes  for  condemning 
these  goods ;  it  is  settied,  nothing  can  be  more  established 
than  this ;  that  if  the  ground  of  the  decision  be  a  foreign  or- 
dinance, manifestiy  unjust,  and  contrary  to  the  law  of  nations, 
and  the  insured  has  only  infringed  such  partial  law,  this 
shall  not  be  deemed  a  breach  of  his  warranty,  so  as  to  dis- 
charge the  indemnity.  Fork.  363.  Pollard  v.  Bell^  8  T.  R. 
434.  Bird  v  Appleton^  Id.  563. 

These  goods  were  expressly  condemned  for  being  of  Bri- 
tish manufacture,  and'  the  condemnation  is  in  the  very 
words  of  the  Berlin  decree.  The  other  decrees  and  royal 
•rders,  are  stated  in  the  sentence.  The  royal  order  of 
35th  August^  1806;  the  decree  for  opening  the  ports,  as 
well  as  the  royal  order  of  19th  February^  and  the  imperial 
decree.  The  royal  order  of  25th  August^  1806,  related  only 
to  the  distribution  of  prizes  among  the  captors.  What  were 
the  precise  terms  of  the  decree  for  opening  the  ports  to  the 
allied  powers,  we  are  not  informed.  When  I  stated  the  ad- 
mission of  one  of  the  counsel  on  the  part  of  the  defendants, 
Ifaat  the  sentence  was  not  founded  on  any  royal  order  or  de- 
cree of  25th  Jime^  1806,  that  admission  didnot  exclude  the  act 
«f  the  captain  general  of  the  Caraccas^  for  it  was  contended 
tiiat  the  act  of  the  captain  general,  and  the  decree  for  opening 
the  ports  were  the  same,  and  that  this  act  of  the  captain  ge- 
neral was  stated  by  the  auditor  general,  as  one  of  the  causes  of 
condemnation,  thus  anticipating  the  sentence  of  the  council, 
and  the  opinion,  justification,  and  recommendation  of  the 
auditor  general,  and  thus  endeavouring  to  constitute  the  whole 
but  as  one  sentence. 
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1818*         Ii^  whatever  point  of  view  this  document  is  to  be  consider- 
Phiiadeipfda.  ed,  whether  as  authoritative  and  judicial,  a  justificatory  me* 

Faudw.  morial  or  decision,  or  as  a  recocnmendation  to  suspend  the 
•Ddftuother  ^j^^^-mipn  q{  ^  decision  already  made,  until  the  royal  will 
The  PhoMii*  ghould  be  made  known  through  the  high  admiralty  j  if  any 
Compaoj.  thing  certain  can  be  collected  fronoC  this  collection  of  matters 
and  things  ;  this  mass  of  discordant  materials,  by  which  the 
auditor  general  attempts  to  justify  the  proceedings  of  th« 
council  of  Porto  Cabello^  edictst  decrees,  royal  orders,  and 
acts  of  the  captain  general,  smuggling  enemies'  goods,  Bri- 
tish manufactures,  justification,  applause,  and  invective,  de- 
livered in  one  blaze  of  rage  and  vengeance.  If  he  has  not 
enveloped,  in  still  greater  obscurity,  the  sentence  itself,  it 
certainly  has  afforded  strong  evidence  that  among  the  causes 
producing  the  condemnation  of  this  property,  the  Berlin  de- 
cree and  Jiranjuez  adoption,  were  not  the  least  prominent. 
Nay,  leaving  it  in  doubt  whether,  among  these  causes,  the 
suspicion  of  enemies'  property  was  not  mingled.  ^^  This  tri* 
bunal,"  observes  the  auditor,  ^^  sits  in  provinces  which  are 
censuring  the  conduct  of  privateers  as  violations  of  the  law 
of  neutrality,  notwithstanding  they  are  acquainted  with  the 
positive  data  which  I  have  stated,  and  represent  this  as  a 
prejudice  to  commerce,  to  the  treasury,  and  to  agriculture, 
though  they  must  be  well  convinced  of  the  contrary  by  the 
terms  of  the  royal  order  of  the  19th  February ^  and  the  impe- 
rial decree."  Again,  ^^  It  appears,  from  the  proceedings  in 
this  case,  that  there  has  been  published  in  North  America^  m, 
the  usual  form,  by  the  public  papers,  the  imperial  decree  and 
royal  order  of  19th  February^  which  fact  argues  against  all 
the  captured,  and  convicts  them  of  smuggling."  It  will  be 
difficult,  on  this  statement,  to  maintain  that  these  decrees  and 
royal  orders  formed  no  part  of  the  causes  of  condemnatioo, 
when  the  auditor  states  that  these  alone,  without  other  causes, 
argue  against  all  the  captured,  and  convict  them  of  smuggling. 
It  is  not  the  act  of  the  captain  gc;neraU  but  this  decree  an^ 
this  order,  which  convict  thtm.  The  proceedings  in  thp 
cause,  says  the  auditor,  shew  the  imperial  decree  and  the 
royal  order,  an(}  their  publication  in  North  America. 

But  this  is  not  all,  for  he  recommends  to  the  council  ^^  that 
the  decree  should  serve  for  a  rule  for  all  prizes  of  this  na- 
ture, brought  by  privateers  into  this  or  other  ports  withia 
their  jurisdiction,"   and  for  that  purpose,  ^^let  a  certified 
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copy  of  the  proceedings  be  sent  to  all  the  ififerior  tribunalfl,  to      1818. 
preTcnt  injuries  to  the  parties  Vho  have  recourse  to  them,  PhUadeiphia, 
and  a  certified  copy  of  the  royal  order.**     What  royal  orderf      Paovu 
Not  the  act  of  the  captain  general ;  for  the  act  of  a  capuin  "^  'j^'^^*^ 
general,  by  no  liberality  of  construction^  can  be  converted  The  PhoMhc 
into  a  royal  order.     The  royal  order  was  to  be  the  basis  of  Com^Mj. 
the  proceedings  of  the  inferior  tribunals,  and  the  decree  in 
that  case  was  to  serve  as  a  rule  for  all  pnzes  of  the  same  na- 
ture.     The  royal  order  could  not  be  the  decree  for  opening 
the  ports  to  the  allied  powers.     Were  the  jM'oceedings  of 
diese  inferior  tribunals  to  be  governed  by  the  act  of  the  cap- 
tain ^neral  ?  No.  The  rule  for  their  government  was  to  be 
a  royal  order,  and,  as  I  understand  from  the  whole  document, 
the  royal  order  of  1 9th  February,  which  was  to  put  down  all 
criticism,  as  to  the  conduct  of  Uie  privateers ;  that  royal  or- 
der which  had  been  published  in  North  America^  and  con- 
victed the  captured  of  smuggling.  But  this  document,  which 
was  to  explain  the  sentence,  gives  rise  to  rtew  conjectures,  and 
involves  the  causes  of  condemnation  in  other  ambiguities ; 
for  it  states,  as  its  justification,  ^^hat  it  appears  the  enemy 
does  not  respect  the  neutral  flag,  but  captures  all  vessels 
leaving  our  ports,  laden  with  goods,  the  manufacture  of  our 
country,  and  by  a  reciprocity  founded  on  the  said  ordinance, 
we  ought  to  declare,  as  good  prize,  the  vessels  of  friendly 
powers,  having  on  board  enemies^  goods.'*     And,  further, 
*^the  private  cruisers,  which,  in  pursuance  of  this  order, 
which  authorises  them  to  examine  neutral  vesseb,  and  detain 
and  carry  them  into  port,  in  case  of  having  well  founded  sus- 
picion, have  intercepted*  on  the  coast,  and  within  sight  of  the 
ports  of  this  province,  the  two  vessels  in  question,  under 
strong  suspicion  that  almost  the  whole  of  the  cargo  belongs 
to  our  enemies." 

Did  that  royal  order  form  any  ground  for  this  condemna- 
tion f  But  the  auditor,  on  the  score  of  enemies'  goods,  fur- 
ther proceeds :  ^^  It  is  not  known  to  whom  the  goods  belong, 
except  so  far  as  is  shewn  by  those  who  carry  them,  and  it  is 
very  probable  that,  when,  they  come,  sealed  with  the  arms  of 
an  enemy,  they  are  part,  if  not  the  whole,  enemies." 

That  these  goods  were  captured  by  Spanish  privateers,  is 
certain ;  it  is  certain  diat  they  were,  at  least  provisionally,* 
condemned ;  but  that  they  were  condemned  on  the  ground  of 
illicit  or  prohibited  trade,  unless  that  unlawfulness  or  prohi- 
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1818.      bition  was  founded  on  the  imperial  decree  adopted  by  Spam^ 
Phiiade^thia.,  does  not  appear  in  this  sentence,  nor  in  its  justification  by  the 
Faudk     auditor.    For  all  these  reasons  I  am  prepared  to  say  that  the 
and  anotiier  warranty  of  the  assured  is  not  negatived  by  the  sentence  of 
The  Phcmiz  condemnation ;  and  that  the  decrees  on  which  sentence  of 
Compaoj.    condemnation  has  passed,  are  gross  violations  of  neutral  lawy 
and  not  binding  on  other  nations ;  and  the  captures,  under 
pretence  of  such  decrees^  are  within  the  risk.   That  such  de- 
crees are  void,  ab  initio j  and  that,  when  this  seizure  and 
condemnation  were  made^  they  were  ipade  as  prize  of  war; 
justified  on  the  ground  that  the  laws  of  war,  and  the  rights  of 
reprisal,  authorised  the  seizure  and  condemnation ;  that  they 
were  captured  as  prize  of  war,  condemned  as  prize  of  war, 
and  the  booty  distributed  among  the  privateers'  men,  as  bo6t 
taken  in  wan 

The  objection,  on  the  ground  of  concealment,  or  misrepre- 
sentation, if  there  was  colour  for  it,  which  I  cannot  discern, 
on  the  most  minute  -examination  of  the  whole  evidence,  comes 
too  late.  If  it  was  now  to  prevail,  there  would  be  no  end  to 
the  application  for  new  trids.. 

New  trial  refused. 


Stewart  and  another  administrators  of  Nelson  against 
Keemle. 

jKft.  In  Errok. 

If  in  an  ae-  WRIT  of  error  to  the  Court  of  Common  Pleas  of  Phi- 

under  Uie  aet .  lodeiphta  COUnty. 
of  22d  March, 

"a^orV^Se  ^he  phuutifis  brought  an  action  of  trover  against  the  de- 
of  the  peMe  fendants  for  three  and  a  half  tons  of  hay,  valued  at  seventy- 
inenrror'tbe  five  dollars,  before  Alderman  Pettit^  who  rendered  judg- 
pbhli^if  hb  "^^  ^^^  *^  defendant.  The  plaintiflF  appealed.  On  motion 
demand  of  da-  of  the  couusel  for  the  defendant,  a  rule  was  granted*by  the 
il^m^'sastam- Court  of  Common  Pleas,  to  shew  caUse  why  the  appeal 
5i,7^;;;i*'^»hould  not  be  struck  off,  and  after  argument  the  rule  was 
thirty-three  '  made  absolute,  And  the  appeal  dismissed.  The  plaintiff  took 
ri^uif  !J-  *  *  ^"^  of  error,  the  object  of  which  was  to  have  the  appeal 
II^-  reinstated. 
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S.  Chew  and  A.  S.  Coxe^  for  the  plaintiffs  in  error.  1818. 

PkUaMpUa, 


Kcmnk^  for  the  defendant  in  error*  artwAn 

aadothfTt 


The  opinion  of  the  Court  was  delivered  by 
Duncan  J.  The  plaintiffs  in  this  case  brought  an  action 
in  the  nature  of  trover  and  conversion  before  Alderman 
Ptttit  for  a  certain  quantity  of  \a^  valued  by  them  at  seven* 
ty«five  dollars.  The  alderman  rendered  judgment  against 
the  plaintiff  who  appealed  therefrom  in  due  time,  and  the 
Court  below  struck  off  the  appeal,  as  is  admitted,  on  the 
ground,  that  no  appeal  lay  on  such  judgment  by  the  act  of 
S2d  JUarch^  1814.  To  reverse  this  judgment  smd  have  the 
appeal  reinstated,  is  the  object  of  this  writ  of  error. 

There  is  some  <rf>scurity  in  the  terms  of  this  act,  but  when 
taken  in  connexion  with  the  several  acts  giving  jurisdiction 
to  justices  of  the  peace,  it  does  appear  to  me  to  be  the 
evident  intention  of  the  legislature  to  give  a  plaintiff  whose 
demand  of  damages  for  die  injury  sustained,  exceeds  five 
doUars  and  thirty-three  cents,  and  against  whom  judgment 
is  rendered,  the  right  of  appeaL  To  this  Court  belongs  the 
interpretation  of  all  acts  of  assembly,  and  though  they  cannot. 
make  laws,  yet  it  is  theire  duty  to  give  them  a  fair  construc- 
tion according  to  their  spirit  and  meaning.  The  right  to  a 
trial  by  a  jury  is  a  highly  favoured  right,  and  the  Court  will 
examine  with  eagles'  eyes  every  act  which  infringes  it,  and 
^rtunly  will  not  take  away  this  privilege,  unless  it  be  done 
in  clear  and  explicit  terms,  leaving  no  room  to  doubt,  that 
such  was  the  intention  of  the  legislature.  There  is  no  rule 
in  the  construction  of  statutes,  of  the  inflexible  nature  con- 
tended for  by  the  counsel  for  the  defendant  in  error ;  that 
witiiout  relation  to  the  other  parts  of  the  act,  or  the  whole 
system  of  laws ;  without  relation  to  the  unjust  and  absurd 
consequences,  that  would  flow  from  ^  literal  adherence; 
without  relation  to  the  clear  scope  and  design  of  the  act, 
Courts  must  adhere  to  the  very  words  and  letter  of  the  law; 
for  the  letter  of  a  statute  will  be  enlarged  or  diminished  ac- 
cording to  legal  discretion,  so  as  to  embrace  all  the  purposes 
designed  by  it  £ven  in  the  construction  of  penal  statutes, 
the  expression  has  been  departed  from  in  order  to  comply 
with  the  manifest  spirit  and  interest  of  the  law.  The  Com* 
monwealth  v.  MesHnger^  1  Binn.  %77.  £ven  tenderness  to 
Vol.  IV.~K 


V. 

Kbbmls. 
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1818.     criminak  does  not  require  such  a  conatruction  of  wordSf  per- 

PkUadeipkia.  haps  not  absolutely  clear^  as  would  tend  to  destroy  and 

Stbwast    evade  the  very  end  and  intention  of  the  statute.    Jle^c  v. 

•ml  others  j^^y^^^  4  Burr.  2082,  but  penal  sanctions  are  not  to  be  cx- 

Kbkvu.    tended  by  any  equity  beyond  the  letter. 

The  words  of  the  act  on  which  die  defendant  in  error  re- 
lies, are  contained  in  the  2d  and  3d  sections.  In  the  2d 
section  it  is  provided,  thgt  if  both  parties  or  their  agents, 
shall  not  prefer  a  reference,  the  justice  or  alderman  shaH 
proceed  to  hear  and  determine,  and  if  the  sum  adjudged 
does  not  exceed  five  dollars  and  thirty-three  cents,  the  same 
shall  be  final  and  conclusive;  and  in  the  3d  section, that 
either  party  sliall  have  the  right  of  appealing  to  the  Court  of 
Common  Pleas,  where  the  judgment  given  by  the  justice  or 
alderman  alone  shall  exceed  five  dollars  and  thirty-three 
cents,  and  where  the  judj^ent  given  on  the  award  of  refe^ 
rees  shall  exceed  twenty  dollars. 

The  argument,  as  I  comprehend  itf  is,  that  if  the  justice 
or  alderman  £^ves  a  judgment  against  the  plaintiff  in  toiOj 
who  alleges  the  value  of  the  property  claimed  in  daoMges 
sustained  by  him  to  amount  to  one  hundred  dollars^  he  cnn 
have  no  appeal ;  but  if  the  justice  or  alderman  gives  a  judg- 
ment in  his  favour  for  ninety-nine  dcdlars  and  nmety-otae 
cents,  his  appeal  is  permitted*  That  is,  he  may  have  redreaa 
by  sq>peal,  where  by  the  judgment  he  admits  he  is  injurod 
only  to  the  amount  of  one  cent,  yet  if  he  complains  of  an  in- 
jury to  the  extent  of  one  hundred  dollars,  he  is  remediless. 
Respect  for  the  legislature  forbids  me  to  entertain  an  opi- 
nion, that  such  was  their  real  intention,  and  a  careful  exami- 
nation of  these  sections  satisfies  my  mind,  that  the  expres- 
sions they  have  used,  even  if  we  adhere  to  the  very  words, 
do  not  necessarily  carry  this  meaning.  What  is  the  case 
m(H^  or  less  than  this  ?  The  plaintiff  brings  a  suit  for  goods 
of  the  value  of  seventy-five  dcriiars.  The  judgment  is  given 
by  the  justice  or  alderman  against  him.  The  justice  or  al* 
derman  tiien  gives  a  judgment  exceeding  five  dollars  and 
thirty-three  cents.  He  gives  a  judgment  against  him  for  the 
amount  which  he  claims.  I  will  put  a  case  in  further  illus- 
tration of  this.  Suppose  the  legislature  to  pass  an  act  de- 
claring, that  no  writ  of  error  should  lie  to  thie  Common  Pleas 
unless  where  the  judgment  of  the  Court  exceeded  five  hun- 
dred dollars.     A  plaintiff  brings  his  action  in  the  Common 
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Pleas  I  states  his  demand  at  ten  thousand  dollars,  on  a  con-     1818. 
tnct    Tfr  his  declaration  the  defendant  demurs,  and  the  PkOadeiptdn. 
Court  pve  a  judgment  on  the  demurrer  against  him.  Surely,    stiwabt 
diat  would  be  a  judgment  exceeding  five  hundred  dollars,   '(^^■^ 
and  I  presume  it  could  not  be  gravely  contended,  that  a  writ    Kinoi. 
of  error  would  not  lie  on  such  a  judgment.    The  legislature 
intended,  that  the  decisions  of  these  expeditious  tribunals 
should  be  final  and  conclusive  where  they  do  not  adjudge  a 
matter  exceeding  forty  shillings,  but  grant  an  appeal  where  the 
thing  adjudged  exceeds  that  amount,  to  the  complainant, 
either  plaintiff  or  defendant. 

The  4th  section  directs,  that  appeals  and  every  preliminary 
measure  to  carry  the  act  into  effect,  not  specially  provided 
for  by  this  act,  shall  be  regulated  by  the  act  for  the  recovery 
of  debts  and  demands  not  exceeding  one  hundred  dollars. 
The  mode  of  appeal,  the  recognisance  to  be  given  by  the  ap- 
pellant, must  be  according  to  the  provisions  of  that  act.  The 
nature  of  that  recognisance  by  the  plaintiff  appellant  is,  that 
in  case  the  judgment  against  him  is  affirmed,  or  in  case  he 
recovers  a  less  sum,  then  he  is  to  pay  the  costs  of  appeal. 
Now  tUs  satisfactorily  proves,  that  a  plaintiff  against  whom 
a  judgment  is  rendered,  may  appeal,  and  he  may  appeal  if  he 
goes  for  more  than  the  Justice  has  rendered  judgment  in  his 
ftvour  for,  and  die  recognisance  under  the  acts  of  1814  and 
1810  must  be  in  the  same  fei^n,  and  the  law  provides  for 
both  cases. 

The  vords  of  the  act  are  not,  vhere  the  judgment  given 
for  die  plaintiff  shall  exceed  five  dollars  and  thirty-three 
cents;  but  whatever  judgment  may  be  given,  which  j  udgment 
whedier  given  for  plaintiff  or  defendant,  shall  exceed  five 
dollars  and  diirty-three  cents,  either  party  may  appeal.  It 
is  judgment  rendered^  not  judgment  to  recover. 

In  common  understanding  and  in  legal  signification,  this 
judgment  against  the  plaintiff  to  the  amount  of  his  whole 
claim,  the  sum  here  adjudgedf  did  exceed  five  dollars  and 
diirty-three  cents ;  I  am,  therefore,  of  opinion,  diat  the 
judgment  be  reversed,  and  the  appeal  reinstated* 

Judgment  reversed. 
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1818. 

PHlade^hia. 

Mfmdtpff 
MirehdO. 


^  f  Jones  executrix  (^Hozey  ag<mst  StrattoNc 


itseemt  RULE  to  shcw  cause  why  the  judgment  entered  on  an 

renderhniiUi  *^*'*^  ^^  arbitrators  should  not  be  opened,  and  the  rule  of 
withiu  the      arbitration  stricken  off. 

pnnrieirof  the 
arbitr«tion 

}»*•   ^*^'**»     The  action  was  account  render,  in  which  the  defendant,  a 

the  arbitrator*  .       «t        ^  t    11         .    .1   .  j    n 

noft  not  odIj  resident  m  New  jertey^  was  held  to  bail  m  3,000  dollars. 

offiS^ajary,  The  plaintiff,  before  the  entry  of  special  bail,  and  before  the 
in  <'•***  ^*>^  return  day  of  the  writ,  viz.  on  9th  May^  1817,  entered  a  rule 
fendant  liable  of  reference,  a  copy  of  which  was  served  on  the  defendant, 
Si^Snladi^'  in  Gloucester  county.  New  Jersey.  On  the  24th  May^  the 
tors,  in  let-  defendant  not  appearing,  arbitrators  were  appointed  exparte^ 
ooant.  There-  and  a  copy  of  the  certificate  of  appointment  was  left  at  the 
^^j^^^'^J^  house  of  the  defendant,  in  New  Jersey.  The  arbitrators 
thedetendant  met  ou  the  10th  Jujte^  and  on  the  following  day  filed  their 
doacooaiit,i8  ^^^^^^  ^j^^^  cc  ^j,^  defendant  do  account  to  the  plaintiff.** 

At  the  following  July  Term,  the  Court,  on  the  application 
of  the  plaintiff,  appointed  auditors. 

To  these  proceedings  the  following  exceptions  were  takefi 
and  argued,  by  Mahaney  and  Murray^  for  the  defendant. 

KitterOy  contra. 

1.  A  rule  of  arbitration  cannot  be  served  out  of  the  county 
in  which  the  action  is  brought. 

2.  There  should  have  been  twenty  days  notice  of  the  meet- 
ing of  the  arbitrators. 

3.  The  action  of  account'  render,  is  not  within  the  provi- 
sions of  the  arbitration  law. 

The  Court  deemed  it  necessary  to  decide  the  last  point 
only,  and  in  delivering  their  opinion,  Gibson  J.  has  gone 
so  fully  into  the  subject,  as  to  render  a  sutement  of  the  ar- 
guments of  counsel  superfluous. 

Gibson  J.  This  is  an  action  of  account  render,  referred 
to  arbitrators,  under  the  provisions  of  the  arbitration  act,  of 
the  SLOtYiJdarchy  1810,  in  which  the  arbitrators  have  awarded» 
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diat  the  defendant  do  account  with  the  plraitiC    Several      1818. 
exctpdons  have  been  taken  to  the  proceediDgs,  but  the  Court  PUladtipkiiu 
tbink  it  necessary  to  express  an  opinion  on  only  one.     It  is      Jove* 
very  far  from  being  clear,  that  the  action  of  account  tender,      bm^t 
is  at  all  within  the  purview  of  the  arbitration  act.    'Bie  pro-   gntinnr. 
visions  of  the  act  are  in  many  respecu  so  ina{q)licable  to  this 
form  of  action,  that  inconvenience  and  diflkulties  would  in* 
evitably  arise  at  eVery  sUge  of  the  proceedings  before  .the 
arbitrators.     It  is  true,  the  words  of  the  act  are  very  large, 
embracing  ^  all  civil  suiu.''    Yet  judging  from  the  particu- 
lar provisions  of  the  law,  I  have  not  the  least  doubt,  the  le- 
gislature had  in  view,  those  actions  only,  in  which  the  judg^ 
jiieot  is  for  a  specific  thing  or  sum  of  money ;  for  the  award,  j 

frota  the  time  of  entry,  is  to  have  the  effect  of  a.  judgment^ 
and  to  be  a  Hen  on  real  estate^  until  it  be  reversed  on  ap- 
peal ;  and  if  no  appeal  be  taken  within  twenty  days,  it  is 
made  the  duty  of  the  prothonotary^  on  the  application  of  the 
successful  party,  to  issue  an  execution^  or  such  other  process^ 
as  may  be  necessary  to  carry  the  judgment,  as  it  is  called^., 
into  effect.     It  wovdd  be  impossible  for  the  prothonotary  to 
carry  a  judgment  of  quod  computet  into  effect,  by  an  ezecu- 
tion  or  any  other  process ;  that  can  only  be  done  by  the  ap» 
pointment  of  auditors  by  the  Court.     The  action  is  not 
brought  for  money  or  any  specific  thing,  but  merely  to  com- 
pel the  defendant  to  settle  the  account  between  him-and  the 
plaintiff;  and  when  the  plaintiff  has  obtained  judgment,  it 
does  not  follow,  that  he  will  gain  any  thing  by  it ;  he  may  in 
hex  be  a  loser,  being  liable  to  be  found  in  surplusage  to  the 
defendant,  which  would  furnish  the  latter  with  a  good  ground 
of  action  against  him.    The  act  looks  to  causes,  that  on  ap- 
peal, are  to  be  finally  decided  in  Court;  for  it  is  provided, 
the  appellant  shall  not  be  permittied  to  produce  as  evidenca 
in  Court,  any  books,  papers,  or  documents,  which  he  with- 
held from  the  arbitrators.     Beside,  the  power  of  the  arbi« 
trators  over  the  parties  is  strictly  defined,  and  limited  to 
calling  for  the  production  of  books,  documenu,  and  paprfs^    . 
without  their  being  clothed  with  the  power  of  compelling 
the  defendant  to  appear  before  them,  and  account  with  the 
plaintiff,  as  may  be  don^  by  auditors,  under  the  statute  of  IS 
Edw,  1.  c.  11,  or  of  examining  the  parties  on  oath,  in  certain 
cases,  as  may  be  done  under  the  4  Anne,  c.  16.  s.  27:*  In. 
fine,  the  provisions  of  the  act,  are  in  these  and  many  other 
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1818.  respeots,  either  totally  inapplicable  to  this  fonn  of  action^  or  so 
j^Mlad$ipkUu  defective  as  to  extent,  as  not  to  enable  the  arbitrators  to  do 
complete  justice  between  die  parties.  But  whether  this  sort 
of  action  be  within-the  arbitration  act  or  not,  it  is  certain,  the 
legislature  intended  die  award  should  be  finalt  and  include 
every  ground  of  controversy  that  might  enst  in  the  cause. 
The  submission  under  the  rule,  is  for  die  trial  of  aU  matters 
in  variance  between  the  parties  in  the  cause  ;  and  the  arbi- 
trators are  sworn  to  try  a//  matters  submitted  to  them.  The 
boil  given  on  appeal,  is  conditioned  for  recovering  in  the 
event  of  the  euitf  a  sum  greater,  or  a  judgment  more  favour- 
able than  the  report  of  the  ailiitrators.  Unless,  therefore, 
the  award  be  such,  that  if  unappealed  from,  it  would  make 
an  end  of  the  cause,  it  would  be  impossible  to  compare  it 
with  the  foal  judgment  on  appeal,  for  the  purpose  of  ascer- 
taining which,  was  most  favourable  to  the  party.  The  judg- 
ment ptod  computet^  is  merely  interlocutory.  It  cannot  be 
revived  by  ectre  facias  ;  neither^can  a  writ  of  error  be  brought 
on  it.  If  the  action  of  account  were  within  the  arbitration 
act  at  all,  the  arbitrators  would  have  to  perform,  not  only 
the  office  of  a  jury,  in  case  they  deemed  the  defendant  liaUe 
to  account,  but  also  that  of  auditors,  in  settling  the  account ; 
at  least,  as  far  as  the  limited  powers  conferred  by  the  act 
might  enable  diem.  It  follows,  that  the  rule  for  opening  Ae 
judgment  and  setting  aside  the  award,  must  be  made  abso- 
lute. 


Rule  made  abscdute. 


Mandtw, 
MarehdO. 


I  WuRTS  and  another  against  M^Fadoon. 


Under  the  ACTION  on  a  policy  of  insurance  on  goods  by  the 

uM^^iyln  ^  schooner  Hound^  at  and  from  Aux  Cayee  to  Fhiladelphia^  un- 
Jjlj^^^^'^dcrwrittcn  by  the  defendant  for  800  dollaw.    The  dcclara- 

jurisdicUon, 

cosu  are  of  eourte.    Therefore  •  pltiiktiff  is  entitled  to  eoiti,  although  he  leeorer  le»  than  50 

pounds,  provided  the  matter  in  amtrtnerty  be  500  dolUrs»  or  upwards. 

If  a  deolaration  on  a  polioj  of  iosuranee  oontab  a  eoimt  for  a  total  Io8b»  and  a  eoont  for  nHmey 
had  and  received ,  See.  tor  a  return  of  premium,  and  the  jnnr  find  a  verdict  for  the  defendant  on 
the  first  count,  nnd  on  the  count  for  money  had  and  reeeirea,  fcc.  a  verdict  for  die  platntiflT,  for  a 
sum  less  than  500  dollars,  the  pUiotiff  is  entitled  to  eosts;  all  diqMttei  ariiiBg  out  of  tho  saa*  po- 
iicj,  bebg  the  matter  in  coiitroverty  between  thepartiei. 
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tion  conUdned  a  count  for  a  total  loss^  and  another  for  money     1B18. 
had  and  received,  &c.    The  jury  were  of  opinion,  that  the -Ptftod^ft^a- 
policy  was  void^  and  found  a  verdict  for  the  defendant  on  the     Wvavs 
first  count.     But  the  plaintiffs  being  entitled  to  a  return  of  "^^Jl*** 
the  premium  in  consequence  of  the  policy  being  void^  they  M'Padbow. 
ibui^  for  the  plaintiflb  67  dollars  on  the  count  for  money 
had  and  received. 

Binney  and  Chauncey^  for  the  defendant,  obtjuaed  a  rule 
to  shew  cause  why  judgment  should  not  be  entered  without 
costs,  the  plaiatifis  having  recovered  less  than  50  pounds. 

J.  R,  Ihger^Uy  for  the  plaintifis,  opposed  the  rule. 

The  several  acts  of  assembly  upon  which  the  question  de- 
pended, are  nouced  in  the  opinion  of  the  Court,  which  was 
delivered  by 

I'lLGHMAN  C.  J.  By  the  act  of  25th  September^  1786,  this 
Court  was  invested  with  original  jurisdiction  in  the  city  and 
county  of  Pfuladelphia^  in  all  manner  of  suits,  causes,  and 
actions ;  but  if  any  plaintiff  who  commenced  his  suit  here  did 
aot  recover  more  than  50  pounds,  he  was  not  allowed  any 
costs.  Thus  the  matter  stood  until  the  34th  February 9 1806, 
when  an  act  was  passed,  by  the  19th  section  of  which,  all 
original  jurisdiction  in  civil  actions  was  taken  away ;  and  by 
die  29th  section  all  former  acts,  so  far  as  they  were  incoiuist- 
ent  with  that  act,  and  no  further,  were  repealed.  I  take  it, 
diat  by  virtue  of  this  act  of  24th  February^  1806,  that  part  of 
die  act  of  d5th  Stptembery  1786,  which  related  to  costs  in 
suits  commenced  in  this  Court,  wm  repealed ;  for  where  no 
suits  could  be  commenced*  there  could  be  no  costs.  After 
this  came  the  act  of  20th  March^  1810,  by  which  the  origi- 
nal jurisdiction  of  this  Court,  in  the  city  and  county  of  PhUa- 
deipkia^  was  restored  in  all  civil  actions,  wherein  the  matter  in 
controversy  is  of  the  value  of  500  dollars  or  upwards ;  but 
diere  is  no  restriction  as  to  costs.  It  follows,  therefore,  that 
in  all  cases  where  the  Court  has  jurisdiction,  costs  are  of 
course. 

The  act  of  September^  1^86,  discouraged  the  bringing  of 
saiu  for  small  matters,  by  refusing  costs  where  not  more  than 
50  pounds  was  recovered.  The  act  of  March^  1810,  did  the 
same  thing  in  a  diiferent,  but  more  effectual  way ;  that  is  to 
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1818.      say,  by  denying  any  jurisdiction  in  cases  where  the  value  of 
PhUadtipkuL  the  matter  in  controversy  was  not  at  least  500  dollars.  I  think 

WuMTB  it  clear,  therefore,  that  the  plaintiflb  are  entitled  to  costs,  in 
V.  ^  case,  although  they  recovered  less  than  50  pounds. 
M*FAia»M.  But  in  the  course  of  the  argument,  another  point  was  nds- 
ed  which  goes  to  the  jurisdiction  of  the  Court  as  to  the  count 
for  money  had  and  received ;  because  the  amount  of  the 
premium,  which  was  in  controversy  on  that  count,  was  less 
than  f 00  dollars,  without  laying  down  any  genersd  rule  for  the 
govenmient  of  all  cases.  Wherein  different  causes  of  action  are 
joined  in  the  same  suit,  I  shall  consider  only  the  case  before 
the  Court.  Although  a  demand  for  a  total  loss  is  different 
from  a  demand  for  a  return  of  premium,  yet  they  both  arise 
from  the  same  transaction.  It  is  often  extremely  difficult  for 
the  assured  to  know^  whether  he  shall  be  able  to  make  good 
his  claim  for  a  loss^  and  it  is  very  convenient  to  both  parties, 
that  all  matters  in  controversy,  touching  the  same  insurance, 
should  be  tried  in  one  action.  The  insurer  has  no  reason  to 
complain ;  because  if  he  thinks  the  policy  void,  he  may  bring 
the  premium  into  Courts  and  then  as  to  costs  the  plaintiff  must 
proceed  at  his  peril.  It  appears  to  me,  that  all  disputes  aris- 
ing out  of  the  same  policy  of  insurance,  may  be  fairiy  consi- 
dered as  the  matter  in  controversy  between  the  parties ;  al- 
though they  may  aflbrd  ground  for  several  actions.  When 
therefore  the  plaintiff  thinks  proper  to  join  them  in  one  ac- 
tion, he  should  be  encouraged  in  so  doing,  because  it  pre- 
vents multiplicity  of  suits.  I  am  of  opinion,  that  in  the  pre- 
sent case,  the  matters  contained  in  the  several  counts,  are 
within  the  meaning  of  the  act  of  assembly^  the  matter  in  com^ 
troverey  in  this  suitj  and  as  they  amount  to  more  than  500 
dollars,  they  are  within  the  jurisdiction  of  the  Court.  Judg- 
ment should,  therefore,  be  entered  for  the  plaintiffs,  witk 
costs. 

Rule  discharged,  and  judgment  for  tiie 
plaintiffs,  with  costs. 
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1818. 
GiKARD  a^atf»#  Hutchinson.  :    — ^ 

Same  against  same.  ,^    . 

■»  Monday^ 

March  30. 

THE  arbitrators  to  whom  both  these  causes  were  submit-   iftwoeauMt 
ted,  under  the  act  of  20th  March^  1810,  met  forty rtwo  times,  Mme^rtiM 
and  charged  for  forty-two  days,  spent  in  the  investigation  <^f  !J[J^|[n5'dc- 
each  case.    But  the  Court  decided  that  they  were  only  enti-  cided  by  the 
ded  to  be  paid  for  forty-two  day's  service  in  Ac  whole,  viz.  JSS\*the"' 
twenty-one  in  each  case.  ^^  ^™*» .. 

^  ,  uier  are  enti- 

It  appeared  that  the  matter  of  the  two  causes  was  mter-  Uedtobe  paid 
mixed,  and  that  the  arbitrators  might  have  decided  either  of  ^'^(H^^*^ 
them  separately,  in  much  less  than  forty-two  days.  ^'•y*  ^^^J 

inTettigatioQ 
ofboth  otset ;  and  oannot  make  a  disUnet  charge  for  each  oaie. 


The  Commonwealth  against  Maris. 

Same  (gainst  Ross.  m^^^so. 

THESE  two  actions  were  referred,  under  a  compulsory  ^  9"*  f^*^ 

^  ^  haTinK  been 

rule  to  arbitrators,  who  awarded  as  follows :  made  in  two 

**  The  arbitrators,  in  the  above  two  causes,  having  heard  JStM  to  the 
die  respective  parties,  their  witnesses  and  allegations,  do  find  '*'^®?^^^ 
fer  the  Commonwealth  the  sum  of  one  thousand  dollars."       let  it  Mide. 

A  motion  was  now  made  by  Solomons^  for  the  defendant, 
to  strike  off  the  award,  while  C.  J.  Ingeraoll^  at  the  same  time, 
moved  to  send  it  back  to  the  arbitrators  to  be  amended  by 
entering  a  several  award  in  each  action,  founding  his  appli- 
cation on  an  affidavit  of  one  of  the  arbitrators  that  such  was 
their  intention. 

The  award  had  been  filed  more  than  twenty  days  before 
these  motions  were  made. 

The  Court  were  of  opinion  that  the  award  should  not  be 
sent  back  to  the  arbitrators,  but  that  it  should  be  set  aside ; 
being  one  award  in  two  actions. 

Award  set  aside. 

Vol.  IV.-.L 
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'  Field  agamtt  Earle  and  mocAia^  admiaistrators  de 

..^  bMt^  nan  of  Williams. 

The  Gout  TILGHMAN  and  Btnney  moved  the  Court  for  an  order 

^^i^foJJi,  that  the  sheriff  of  Philadelphia  county  should  perfect  the  title 
ordt-rthattht  to  Certain  lands,  the  property  of  Daniel  Williams^  deceased, 

ihpriff' perfect        ,  _  i     ,        ,      ,     "^    ,       .-.  ^,     \    *         . 

the  title  to      Under  a  sale,  made  by  the  late  sheriff,  to  one  Clarky  foy  virtue 
theUtTihenff^^  ^  ^^^^^ofii  expoTias  issued  in  this  suit. 

CTqSre°ihe-      '^^  motion  was  opposed  by  J.  R.  IngtrsoUf  Chauftcey 
ther  the  jadgj-  and  Wallace,  on  the  ground  that  the  real  purchaser  at  the  she- 

mentOQ  which  '  o  r 


the  Mie  WM    riff^s  sale  was  the  plaintiff^  and  thatliie  original  judgment 
JlJ^f^H^'^Jf*  unfairly  obtained.  After  they  had  opened  the  facts  on  which 
tained,  bat      they  resisted  the  motion, 

wHI  leave  that        ^  ' 

qaestioa  tobe 

*^  ^"  *"*hr      '^^^  Court  granted  the  motion  for  the  order,  that  the  pre* 

Siose  ^  m  sent  sheriff  perfect  the  title ;  became,  if  ^lere  was  any  fraud 

eitabiMUnr'^  in  obtaining  the  original  judgment,  the  creditors  of  Daniel 

the  fraud.      Williams^  or  his  heirs,  might  have  it  tried  in  an  ejectment; 

whereas,  if  the  Court  should  not  permit  the  sheriff's  title  to 

be  completed,  it  would  debar  Held  of  die  benefit  of  a  trial 

by  jury. 

Mfltian  gramed* 
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-Hie  Commonwealth  against  Cornmak. 


Sahtrdam^ 
April  i7 


A  HABEAS  CORPUS^  returnable  before  the  Chief    Inordtr  to 
Justice,  sitting  ^tNUi  PriuSy  on  the  18th  February ^  1818,be^!ueedoa 
issued  to  the  keeper  of  the  debtors'  apartment,  for  the  city  {Jj  "ndS?Ae 
and  county  of  Fhiladelphia^  to  produce  the  body  of  Oliver  9d  teetioii  of 
Cotttt,  together  with  the  cause  of  his  detention.  He  returned,  mI^,^si^ 
that  Caulk  was  detained,  by  virtue  of  a  precept  from  the  bri-  "^ »» «»<*  ^ 
gade  inspector,  of  xh6  first  brigade  of  the  first  division  of  the  m  poi^ve 
nulitia  oif  Petmsyhartbtj  which  was  annexed  to  the  return.  22^*^1*  *** 
It  was  directed  to  ^  constable,  and  commanded  him  to  kvy  done,  expret- 
upon  the  goods  and  chattels  of  the  said  Caulk^  a  fine  of  two  tire  doc  to  be 
dollars,  imposed  on  him  as  an  enrolled  militia  man,  for  non-  ^^'^^.^qii 
attendance  at  the  parade  for  discipline,  on  the  2rth  October ^  who  does  not 
1817,  which  fine  was  not  remitted  by  the  court  of  appeal,  to  dlir^L. ' 
which  he  belonged ;  and  for  want  of  sufficient  goods  and  JtSfceTtobe* 
chattels,  to  trice  his  body,  and  convey  him  to  the  debtors' enrolled,  ■  to 
apartment,  of  the  city  and  county  of  Philadelphia^  ^  there  ^0  mm  exempt. 
be  kept  by  the  sheriff  or  keeper  of  the  prison^  until  the  ^^^^j^^'^ 
fine  and  costs  arepaid.^  •oart  of  «p- 

pealv  oo  nut- 
ten  ■nboiitted 

Afker  a  partial  hearing,  the  case  was  adjourned  to  the  Ji^!^i,1Jf^ 
next  sitting  of  the  Court  in  Bank,  where  it  was  very  elabo-  ctMnu  be 
rately  argued,  on  the  1st  April,  1818,  by  Ballowell  and  Bin*  thMCkMirt,oii 
ney^  for  OBroer  Caulk^  and  by  /.  Randall  and  C.  J.  Ingersoll^l^'^^'^ 
for  the  brigade  inspector.  The  jorit- 

^  ^  dietioDorthe 

oourtofftp- 

The  Judges,  in  delivering  their  opinions,  having  noticed  ^^«***"^ 

exempts  wIh» 
are  eotKled  to  be  boud  before  that  eoiirt. 

tf  a  pcnoo  who  is  entitled  to  be  plaeed  oo  the  list  of  exempts,  be  retarned  as  ao  enrolled  mllHin 
warn,  vith  a  fine  imposed  on  him  for  Don«attendanee  at  parade,  and  he  do  not  appear  before  the  eoorC 
of  appeal^  lo  ehdm  his  pmilege,  in  oonseqaense  of  wbieb,  be  is  retnmed  bj  the  president  of  tbn 
eoort  to  the  brigade  inspector,  in  the  list  of  persons  whose  fines  hare  not  been  remitted,  his  easn 
is  to  be  eoosidered  as  having  been  before  the  eoarl,  and  a  jndgment  pronoaooed  apOQ  it;  and  it 
hniog  a  matter  within  their  inrisdietioo,  their  sentenee  is  eonelosive. 

A  warrant,  direeted  by  the  brigade  hispeetor  to  a  oonstsble,  commanding  him  to  loiy  the  finn 
ftr  non-attendanee  at  parade,  oo  the  goods  and  ehattsis  of  the  delioqnent,  and  for  want  of  sooh 
goods  and  chattels,  to  take  his  body,  and  cooTey  him  to  prison,  there  to  be  kepi  until  the  fine  and 
tmeeeanpaidt  b  bad;  the  SSd  seetionof  the  act  of  Sttk  Marsh,  1814,  only  aothorisinjb  in  such 
ennes,an  tmprisoment  net  leee  t/um  one,  nor  more  than  two  monthe,  at  the  disoretioQ  oithe  field 
dRcers  of  the  reciment,  to  which  the  deltoqnent  belongs. 

It  seems^  that  if  the  fidd  officers  of  the  regiment,  before  any  wamnti  inocd,  wore  to  deter* 
■abe  the  period  of  imprisonment,  in  the  case  of  each  deliofoent;  a  warrant,  commanding  a  con* 
aUMe,  to  levy  on  property  if  to  be  fonnd,  hot,  if  not,  to  imprison  the  delinqnent,  for  the  time  dl* 
mfted  by  the  field  oAcers,  with  a  recital,  that  the  said  officers  had,  in  pttrwMiiMof  tlinailof  at- 
•mbly,  dhreeted  the  impriioniiieBt  to  be  for  lueh  a  time,  would  be  good. 
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1818.      the  leading  features  of  the  argument,  which  turned  on  the 
I^hiiadeipfiia,  construction  of  the  several  acts  of  assembly,  for  the  organi* 
Thft  Com-   sation  and  government  of  the  militia,  particularly  that  of 
monweaith   ^g^y^  jfarch^  1816,  on  which  the  warrant  in  question  was 
CowtMAW.    foundedy  the  reporters  are  unwilling  to  increase  the  magni- 
tude of  this  report,  by  giving  even  a  short  sketch  of  the  ob- 
servations of  the  counsel. 

TiLGHMAN  C.  J.  It  appears  by  the  return  to  this  habeas 
corpus,  that  Oliver  Gaulk^  is  imprisoned  by  virtue  of  a  war- 
rant from  Daniel  Sharps  inspector  of  the  1st  brigade  of  the 
Ist  division  of  Fennsylvania  militia,  for  a  fine  of  two  dollars, 
imposed  on  him  as  an  enrolled  militia  man»  for  non-attend- 
ance at  the  parade  for  discipline,  on  the  2rth  October,  1817, 
which  fine  was  not  remitted  by  the  court  of  appeal.  The 
warrant  is  directed  to  a  constable,  and  commands  him  to 
levy  the  fine,  of  the  goods  and  chattels  of  the  said  Caulk^  and 
for  want  of  sufficient  goods  and  chattels,  tg  take  his  body  and 
convey  him  to  the  debtors'  apartment  of  the  city  and  county 
of  Philadelphia;  there  to  be  kept  by  the  sheriff  or  keeper  of 
the  prison^  until  the  said  fine  and  costs  are  paid. 

It  was  given  in  evidence,  that  Oliver  Caulk  was  enrolled 
as  a  militia  man,  in  captain  Abraham  WandelPs  company. 
The  muster  roll  was  produced,  verified  by  the  oath  of  cap- 
tain WandelL  It  was  also  in  evidence,  that  the  name  of  the 
said  Caulk^  was  not  in  the  list  of  exempts.  And  I  under- 
stand, that  he  is  of  the  society  of  Friends^  and  conscientious- 
ly scrupulous  of  bearing  arms.  There  was  no  evidence  of 
his  having  ever  consented  to  be  enrolled  as  a  militia  man, 
other  than  the  muster  roll ;  and  there  is  great  reason  to  sup- 
pose, that  he  never  did  give  such  consent.  He  never  ap- 
peared before  the  court  of  appeal,  and  he  was  included  in 
the  list  transmitted  by  the  president  of  the  said  court,  to  the 
brigade  inspector,  of  persons  who  had  been  fined,  and  whose 
fines  were  not  remitted. 

On  the  part  of  the  said  Caulk^  two  points  have  been  made. 

1.  That  this  Court   cannot   consider  him  as  an    enrolled 
militia  man,  subject  to  a  fine  for  non-attendance  at  parade. 

2.  That  if  he  were,  the  warrant  issued  by  the  brigade  in- 
spector, was  illegal  and  void. 

1.  In  order  to  prove  that  he  was  not  enrolled  according  to 
law,  reference  is  had  to  the  act  of  21st  March^  1816,  under 
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which  the  enrollment  was  made.  By  the  2d  section  of  this  1818. 
act,  it  is  enacted,  that  within  15  days  from  the  1st  day  ofPhUtMpUa. 
October^  inr  each  year,  the  captain  of  each  company,  <<  shall  TheCom- 
cnrol  each  person  residing  within  the  limits  of  his  company,  ^^^, 
liable  to  perform  militia  duty,  and  shall  enter  the  name,  age,  Comnuir. 
and  [dace  of  residence  of  every  such  person^  in  his  roll-book; 
and  also  take,  or  cause  to  be  taken,  another  list  of  such  per- 
sons, as  shall  decline  to  be  enrolled  as  aforesaid^  who  shall  be 
considered  as  exempt,  or  persons  exempted  from  training 
with  the  militia ;  and  every  person  refusing  to  make  a  choice 
as  aforesmd^  shall  be  considered  as  an  exempt,  and  shall  be 
so  entered  in  the  enrolment."  The  counsel  for  the  Com- 
HMMiwealtfa  contend,  that  in  order  to  obtain  the  privilege  .of 
an  exempt,  some  positive,  affirmative  act  is  necessary.  If 
the  matter  rested  on  the  first  part  of  the  sentence,  I  should 
think  so  too,  for,  declining'  to  be  enrolled,  must  be  under- 
stood, as  expressing  a  desire  not  to  be  enrolled.  But  how 
are  we  to'  construe,  the  subsequent  words,  even/  person  re^ 
fusing  to  make  a  choice  as  aforesaid^  shall  be  considered  as  an 
exempt.  I  can  perceive  but  one  meaning,  which  is,  that 
every  person  who  did  not  expressly  say,  whether  he  desired 
to  be  enrdled  or  not^  should  be  considered  as  an  exempt. 
We  must  not  reject  these  words,  or  suppose  that  they  were 
inserted  without  meaning.  At  first  thought,  it  may  appear 
extraordinary,  that  a  man  should  have  the  privilege  of  an 
exempt,  without  expressing  his  desire  of  exemption.  But 
upon  reflection,  it  will  appear,  that  this  part  of  the  law  has 
been  drawn  with  great  consideration,  and  great  tenderness 
towards  those  religious  societies,  who  are  conscientiously 
scrupulous  of  bearing  arms.  For  it  is  well  enough  known, 
that  some  of  those  persons  will  say  nothing  on  the  subject. 
They  would  think  it  wrong  to  go  to  the  captain's  quarters, 
and  express  their  desire  to  be  placed  on  the  list  of  exempts. 
The  words  which  create  the  difficulty,  have  been  thrown  into 
the  law,  by  some  one  who  was  acquainted  with  the  extreme 
degree  to  which  scruples  are  sometimes  carried,  and  with  a 
view  of  securing  an  exemption  from  militia  duty,  to  persons 
#f  the  most  tender  conscience.  Nor  is  the  Commonwealth 
hijured  by  this  indulgence  ;  for  in  time  of  peace,  the  money 
of  those  who  do  not  wish  to  be  trained,  is  more  valuable 
than  their  service.  That  this  was  the  sense  of  the  legislature, 
there  can  be  no  doubt ;  because  the  privilege  of  an  exempt. 
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1818«  IB  iK>t  confiBed  to  peftotts  of  tender  coascieBce ;  eveiy 
PkHaMpkin,  who  choote8»  may.  enjoy  it.  Light  may  be  thrown  on  thim 
The  Com-  fatw^  by  rccurriog  to  another,  made  on  the  aame  subject^  bolt 
■^^**^  repealed.  By  the  act  of  9th  Jpril^  180/,  $  S,  die  oflkev 
making  the  enrohnent,  was  directed,  particularly  to  detignattt 
all  persons  taho  sh^uU  desire  to  be  considered  as  exempts^  Sec; 
but  if  any  person  shouid  negltet  or  rejuse^  to  wuiie  his  choice 
as  sforeseAd  the  officer,  was  to  place  his  name  on  the  list  of 
exempts.  Now,  althoog^  those  two  acts,  are  somewhat  dif* 
ferent  in  'their  expressions,  yet,  in  substance  they  ave  the 
same  \  that  is  to  say,  they  bolb  consider  those  persons  aa  ezr 
empts,  who  make  no  choice  to  be  enrolled  or  not.  The  law  ckf 
1807,  has  indeed  the  word  neglect^  which  is  omitted  in  dw 
Uw  of  1816,  but  that  is  immaterial,  because  neglect  amounts 
to  refusal^  within  the  obvious  meaning  of  the  act  of  1816* 
It  was  the  du^,  therefore,  of  captain  Wiandell^  to  [dace  OR* 
per  Caulk  on  the  list  of  exempts,  unlesa  he  made  choice  to 
be  enrolled.  But  the  question  is,  in  what  character  decs 
Caulk  appear  to  this  Court  i  His  captain  has  returned  hioi, 
en  oath,  as  an  enrolled  militia  man,  his  name  was  transoutted 
to  the  court  of  appeal,  as  such,  with  a  memorandum  of  lus 
being  fined  two  dollars,  for  absence  from  the  parade  %  he 
made  no  defence  before  diat  court,  consequendy  bis  fine  was 
not  remitted,  and  his  name  was  in  the  list  sent  by  the  presi- 
dent of  the  court  to  the  brigade  inspector,  of  persons  whe 
had  incurred  fines  which  had  not  been  remitted*  Akhough 
the  court  of  appeal,  be  a  court  of  limited  and  inferior  juris- 
diction, yet,  their  proceedings  on  matters  submitted  to  them 
according  to  law,  must  not  be  questioned  by  this  Court,  on 
a  habeas  corpus.  We  must  consider,  therefore,  whether  the 
matter  of  Oliver  Caulk^s  fine,  was  brought  legally  before  the 
court  of  appeal,  and  what  were  the  proceedings  on  it.  The 
act  of  assembly  directs,  that  the  muster  roll,  or  a  cppy,  shall 
be  sent  to  the  court  of  appeal,  with  a  list  of  those  persons 
who  have  been  fined,  and  also  a  list  of  the  exempts.  The 
power  of  the  court  is  confined  to  the  remission  of  fines,  h 
the  present  instance,  every  thing  which  the  law  requires  wai 
done ;  the  muster  roll,  the  list  of  persons  fined,  the  list  of 
exempts,  were  all  sent*  But  it  is  objected,  that  the  causes 
for  which  the  court  may  remit  fines,  are  specified  in  the  aa 
of  1814,  sect.  24,  viz.  lameness,  sickness,  or  other  unavoid* 
able  cause ;  and,  therefore,  they  ceuld  not  remit  the  fine  of 
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wm  cienpt.    Bst  k  mait  be  obsenred,  dwt  iMmigh  tlie  act     1818. 
trf  t8149  being  made  during  war,  takes  no  aodoe  of  exempts,  FWatkfftiti, 
:  in  war  4K>  eKemption  was  permitted ;  yet  Ae  SQpple-  TiwCom- 
tto  that  aot,  made  in  IM6,  afiter  the  rstnm  of  peace,  " 

es  the  privilege  of  exempdon,  and  espressty  gives  to 
*e  exempts,  the  smmt  rig^t  cf  appeoLt  iiiker  iy  tkenueheM^ 
9r  others  en  their  behatf^  as  is  bff  iam  fromukdjmr  absenUts. 
This  provision  extends  the  jnrisdiotien  of  the  court  of 
tippeal  to  the  eases  of  easflnpts ;  so  that  whether  QSvrr  Coxft 
wais  tm-enroBed  militia  man,4Nr  an  exempt,  he  might  have 
been  tieavd  befsve  that  couit.   But  it  is  said,  diat  he  did  noC 
mppeal,  and,  therefoM,  the  conit  did  not  act  opoo  hu  case, 
smsdxaHinotbe  saidtohave^r9fioMPice«/aiiy/tf4;Wfif.    lap* 
prvhendy  that  within  tbc  meaning  of  the  act  of  assemUy, 
adseic  was  a  proceeding  in  the  case  of  every  person  who  did 
not  appeaL     Every  person  had  notice  of  Ae  day  of  appeal, 
and  Ihaae  who  did  «ot  appeal,  virtmdiy  acquiesced  in  the 
fee  which  had  been  imposed  on  them*    When  thn  fine  was 
Bot  'remiued,  it  was  sulbstantiidly  confirmed,  in  the  only  way 
in  which  the  law  |immi»s  the  court  of  appeal  to  act.    In  this 
vespect  they  have  hut  a  negative  office.   They  can  do  no  po- 
mtive  act,  but  Mmit  the  Cne*    If  they  do  not  remit,  they  ure 
aot  to  give  a  judgment  ^  aCvmanoe,  but  in  consequence  of 
non-reiiHssion,  the  fine  «tands  of  eourse.    The  president  of 
Ae  court  delivers  to  ihe  brigade  inspector  a  list  of  the  per- 
aons  tvhose  fines  were  not  remittsd^  and  upon  this  he  acts. 
It  appears  to  me,  therefore,  that  Olsoer  CatM*s  case  was  be- 
fsrc  the  couitof  appeals,  although  be  4iimself  did  not  appear 
Acre,  smd  that  there  was  a  procseSing  in  his  case.    Suppose 
he  had  been  returned  as  4m  tooempt^  woidd  it  not  have  bem 
Ihe  duty  isf  that  comt  to  remit  his  fine  as  an  absentee  ?  Un- 
doidyiedly  it  would.    So  if  Ofio^  Ckcutk  had  attended  the 
court  of  appeds,  and  satisfied  diem,  that  hts  name  ought  to 
have  been  on  the  list  of  exempts,  but  was  placed  on  die  mus- 
ter tM^  through  a  asittake  c^  the  captaun,  either  in  £act  or 
law,  it  would  have  been  the  duty  of  the  court  to  remit  the  fine. 
Itis  much  to  be  wished,  that  the  members  of  those  respectable 
TeKgious  societies,  whose  consciences  do  not  permit  them  to 
hear  arms,  would  make  themselves  masters  of  the  militia  law^ 
and  pay  attention  to  their  own  rights.    I  venture  to  say,  that 
^tkt  law  in  question  has  not  MBen  forgetful  criT  them ;  but  if 
they  thmk  it  tmprc^r  to  trise  any  steps  ^n  tiieir  own  behalf. 
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1818.     they  will  unavoidably  suffer ;  for  when  dieir  cases  are  broog^ 

PkUaddpida.  before  the  Courts,  the  Judges  are  bound  by  oath  and  con- 

The  Com-   science,  to  interpret  the  law  according  to  its  true  meanings 

™^^.         without  regard  to  consequences.     On  fiill  consideratioa,  I 

CoBSMAv.   gm  of  opinion,  that  Oliver  CaxUk  being  returned  as  an-«arolU 

ed  militia  man,  and  his  fine  not  having  been  remitted,  tfaiv 

Court  can  make  no  further  inquiry  into  the  subject* 

I  am  next  to  consider,  whedker,  supposing  him  to.  be  sub- 
ject to  the  fine,  the  brigade  inspector  has  issued  such  a  war- 
rant as  is  conformable  to  law.  By  the  2ath  section  of  the 
act  of  28th  March^  1814,  the  brigade  inspector  is  to  i^ue  his 
warrant  in  each  of  the  cases  reported  to  him,  directed  to  a 
constable^  within  the  bounds  of  the  county  in  which,  the  de- 
linquent r^sidesy  commanding  him  to  levy  and  collect  the  pe^ 
naUy  incurred  in  each  case.  The  words  levy  and  collect^  are 
applicable  to  a  seizure  of  property,  and  not  to  an  arrest  of 
the  person ;  so  that  there  would  be  no  pretence  iot  an  impri- 
sonment of  the  body,  were  it  not  for  the  subsequent  e:q>re»« 
sions  in  the  same  paragraph,  by  whicl\  it  is  provided,  that  the 
constable  shall  proceed  to  collect  the  said  fine,  with  costs, 
^  in  the  same  manner,  and  with  the  like  power  and  effect,  as 
constables  are  required  to  proceed  with,  in  executions  by 
virtue  of  an  act,  entitled,  «« an  act  to  consolidate  and  amend, 
with  its  supplements,  the  act,  entided,  ^  an  act  for  the  reco- 
very ef  debts  and  demands,  not  exceeding  100  doUars^  before 
a  justice  of  the  peace,  and  for  the  election  of  constables,  and 
'^  for  other  purposes,  passed  the  20th  day  of  March^  1810." 

Upon  referring  to  this  act,  we  perceive,  that  in  case  no  pro- 
perty is  to  be  found,  the  defend^t  is  to  be  commited  to  jail, 
there  to  remain,  until  the  debt  and  costs  are  paid.  Had 
this  case  rested,  therefore^  on  this  section  of  the  act  of 
March^  1814,  the  construction  must  have  been^  that  the  de- 
linquent is  liable  to  imprisonment  until  the  fine  and  costs  are 
paid.  But  after  inflicting  fines  in  a  number  of  cases  specified 
in  the  Slst  and  22d  sections,  the  act  proceeds  to  the  23d  sec- 
tion, entided,  Collection  ofjinee;  the  first  paragraph  of  which 
declares,  that  all  fines  and  forfeitures  incurred  under  the  said 
act,  for  the  recovery  and  appropriation  of  which  no  mode  is 
pointed  out,  shall  be  recovered  by  the  brigade  inspector,  of 
iehte  of  the  like  amount  shall  be  by  law  recoverable^  (that  is, 
either  before  a  justice,  or  in  a  court  of  record,  as  the  amount 
shall  exceed  100  dollars,  or  not.)    The  second  paragraph 
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direeti,  that  when  aoy  alderipan  or  justice,  shall  have  re«-  181&. 
ceived  from  the  brigade  inspector,  a  certificate  of  any  fines  PhUadeipkiM. 
incurred,  he  shall  proceed  to  recover  and  collect  the  same,  ^TiieCoai- 
in  the  same  manner  as  debts  of  the  like  amount,  may  be  by  *'^*^*^ 
kw  recoverable.  Thus  we  see^  that  a  mode  of  recovery  was  C^snov. 
pointed  out  in  all  possible  cases,  and  each  mode  admitted  of 
imprisonment  of  the  delinquent,  in  case  he  had  not  property 
sufficient  to  satisfy  the  fine  and  costs.  Then  comes  the  third 
paragraph  of  the  same  section,  which  enacts^  in  general  terms, 
that  ^  in  esse  any  delinquent  or  delinquents  shall  neglect,  or 
refuse,  to  pay  the  fine  or  penaltji  incurred  by  him  or  them, 
and  in  case  no  property  shall  be  found,  belonging  to  any 
such  delinquent  or  delinquents  to  satisfy  or  discharge  the 
same,  die  body  or  bodies  of  any  such  delinquent  or  delin- 
quents shall  be  committed  each  upon  a  separate  tvarrantf  to 
the  common  jail  of  the  proper  county,  there  to  be  supported 
at  the  expense  of  the  proper  county,  not  less  than  one  nor 
more  than  three  months^  at  the  discretion  of  the  field  officers 
of  the  regiment  within  the  bounds  of  which  such  delinquent 
or  delinquents  shall  have  resided,  or  until  the  delinquent  or 
delinquents  shall  have  paid  the  penalty  or  penalties  incurred, 
or  shall  be  discharged  by  due  course  of  law.*'  The  object 
of  this  paragraph  plainly  is,  to  restrict  the  power  of  indefi- 
nite imprisonment,  which  would  otherwise  have  arisen,  from 
the  preceding  part  of  the  law.  It  is  general  in  its  ezpres- 
sionsy  and  appears  to  be  as  general  in  its  intent,  except  in 
one  or  two  instances,  where  the  time  of  imprisonment  had 
been  limited ;  (for  example,  persons  having  public  property 
in  their  possession,  and  refusing  to  give  it  up,  are  liable  to  a 
fine  of  treble  the  value,  and  for  want  of  effect^  to  pay  the  fine, 
they  may  be  committed  to  jail  for  a  term  not  exceeding'  one 
mcnth,)  I  have  sought  in  vain,  for  a  reason,  which  should 
induce  the  legislature  to  subject  a  militia  man,  whose  poverty 
cUd  not  afford  goods  to  the  amount  of  two  dollars,  to  an  un- 
limited term  of  imprisonment ;  when  at  the  same  time  they 
extended  their  clemency  to  others,  who  had  incurred  greater 
penalties,  and  therefore  must  be  supposed  to  have  been  more 
culpable.  What  right  then,  has  the  Court  to  restrict  that 
general  clemency  which  the  words  of  the  act  import,  and  by 
what  rule  shall  we  distinguish  the  cases  to  be  excepted  i  I 
have  thought  much  on  the  subject,  and  can  find  no  satisfactory 
principles  on  which  the  gener^ity  of  the  expressions  can  be 
Vol.  IV.— M 
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1818.  restrained.  Nay,  I  am  strongly  inclined  to  believe,  that  the 
Philadelphia,  very  case  of  militia  men  fined  for  absence,  was  directly  in 
The  CkMD-  the  mind  of  the  legislature,  from  their  having  ordered,  that 
moiHirea  ^  separate  warrant  should  issue  in  each  case.  This  is  par- 
CouixAa.  ticularly  applicable  to  absentees^  whose  names  appear  in  one 
roll,  and  against  whom  a  joint  warrant  used  formerly  to  issue. 
I  am  satisfied,  therefore,  that  the  safest  construction  of  the 
law  is  to  protect  the  absentees  from  imprisonment  longer 
than  three  months.  Consequently  the  warrant  in  the  present 
case,  is  unlawful*  because  Oliver  Caulk  is  committed  indefi- 
nitely until  the  fine  and  cpsts  are  paid.  It  is  objected^  that 
there  will  be  great  difficulty  in  framing  a  warrant  under  this 
construction  of  the  act,  because  it  is  uncertain  what  length  of 
imprisonment  the  field  officers  of  the  regiment  may  direct. 
Although  it  is  not  strictly  the  duty  of  this  Court  to  give 
advice  as  to  the  form  of  warrant,  yet  I  will  suggest  a  mode 
of  proceeding  which  will  remove  all  difficulty.  Let  the  field 
officers  be  called  together,  before  any  warrants  issue*  and  de- 
termine the  period  of  imprisonment  in  the  case  of  each  de- 
linquent. The  warrant  may  then  order  the  constable  to  levy 
on  property,  if  to  be  found,  but  if  not,  to  imprison  the  delin- 
quent for  the  time  directed  by  the  field  officers,  with  a  recital, 
that  the  said  officers  had,  in  pursuance  of  the  act  of  assembly, 
directed  the  imprisonment  to  be  for  such  time. 

Upon  the  whole,  I  am  of  opinion*  that  Oliver  Caulk  is  lia- 
ble to  the  fine  of  two  dollars,  but  that  the  brigade  inspector 
has  issued  a  warrant  contrary  to  the  act  of  assembly.  The 
warrant  being  illegal,  the  prisoner  should  be  discharged. 

Gibson  J.  X^ere  cannot,  I  think,  !)e  a  doubt,  but  that  the 
relator  is  to  be  considered  as  an  exempt,  under  the  second  sec- 
tion of  the  act  of  1816.  The  captain  is  to  enrol  each  person 
subject  to  militia  duty  within  the  bounds  of  his  company,  and 
also  take  a  list  of  all  persons  who  shall  decline  to  be  enrolled. 
Did  the  matter  rest  here  there  would  be  no  difficulty;  the  en- 
rolment would  include  the  party  of  course,  and  he  could 
only  avoid  it,  by  doing  a  positive  act,  evincing  his  dis- 
sent. This  would  be  the  natural  and  obvious  meaning  of  the 
word.  But  this  meaning  is  qualified  and  changed  by  the 
succeeding  clause,  "that  every  person  refusing  to  make  a 
choice  as  aforesaid^''  shall  be  considered  an  exempt.  This, 
without  the  word  "  aforesaid,"  would  be  a  distinct  and  sub- 
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stantive  provision,  which  I  confess,  in  that  view,  would      1818. 
equally  embrace  the  case  of  the  relator ;  but  as  both  cljauses  PhUadelpfda, 
stand  together,  the  latter  shews  what  the  legislature  meant    The  Com- 
by  ^^  declining"  to  be  enrolled  ;  to  wit,  refusing  to  make  a         ,;. 
choice  to  be  included  in  the  enrolment*     I  do  not  mean  to    Comkaw. 
say,  that  a  militia  man  may  not  positively  decline ;  on  the 
contrary,  by  doing  so,  he  satisfies  the  letter  of  both  clauses. 
The  object  of  the  second  clause,  no  doubt,  was  to  enable  a 
large  and  very  respectable  class  of  our  fellow  citizens,  con- 
scientiously scrupulous  against  bearing  arms,  or  doing  any 
act  required  by  laws'of  a  military  character,  to  slide  insensi- 
bly into  the  class  of  exempts.     Had  the  law  been  otherwise, 
it  is  certain,  these  citizens  would  have  been  deprived  of  the 
benefit  of  the  provision,  if  benefit  it  be  ;  for  we  know  they 
will  do  no  act  which  acknowledges  a  military  character,  as 
appertaining  to  them ;  not  even  the  payment  of  a  fine  ;  pre- 
ferring rather  to  suffer  their  property  to  be  sold.     This  we 
call  prejudice  ;  but  if  it  be  so,  a  conscientious  prejudice  has 
as  strong  a  claim  on  our  indulgence,  where  it  comes  not  in 
conflict  with  the  public  weal  and  security,  as  an  opinion 
founded  on  the  plainest  and   most  obvious   principles  of 
reason. 

But  that  the  proceedings  of  the  court  of  appeal  are  conclu- 
sive in  the  present  inquiry,  I  have;  as  little  doubt.  Od  the 
subject  of  the  conclusiveness  of^the  sentence  of  a  court  mar- 
tial or  court  of  appeal,  I  expressed  an  opinion  in  the  case  of 
Houston  v.  Dicka  and  others^  which  nothing  has  since  indu- 
ced me  to  change.  I  shall  only  add,  that  I  do  not  consider  the 
acts  of  1814  and  1816,  as  establishing  any  new  principle,  but 
as  declaratory  of  the  common  law,  except  so  far  as  the  courts 
are  precluded  from  taking  appellate  jurisdiction,  or  sustain* 
ing  an  exception  on  the  ground  of  informality,  or  entertain- 
ing an  action  of  trespass  for  acts  done  pursuant  to  such  sen*- 
tence.  llie  remedy  by  habeas  corpus  is  preserved  as  fuUy 
and  entire  as  it  existed  before  the  act  of  1814 ;  but  it  does  not 
follow,  that  we  are  at  liberty  to  re-hear  on  its  merits  the 
matter  decided  by  the  court  of  appeal.  If  the  court  has  de- 
cided on  a  matter  within  its  jurisdiction,  there  is  an  end  of 
inquiry ;  it  has  passed  in  rem  judicatum.  I  confess  my  im- 
pression at  one  period  of  the  argument  was,  that  the  court  of 
appeal  had  not  decided  at  all  in  this  instance,  not  having  a 
power  to  impose  a  fine,  but  only  to  remit  one,  and  having,  as 
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1818.      it  struck  me,  merely  an  appellate  jurisdiction  to  acton  wok 
Phiitiekfphia^  appeal  actually  taken  by  a  party  coming  before  it  for  that 

The  qom-    purpose  ;  and  that  as  the  relator  had  not  appeared  before  the 
*^v|^"       court  of  appeal,  his  case  had  not  been  submitted  to  it.     But  I 

Counuir.  ^jj  aatisfied  this  Court  docs  necessarily  pass  on  the  case  of 
every  absentee  returned  to  it*  A  list  of  absentees  is  laid  be- 
fore it,  as  the  subject  of  its  inquiry.  An  opportunity  is 
afforded  to  each  person  whose  name  is  found  on  it,  to  appear 
and  make  his  defence,  and  this  list  with  the  fines  remitted  is 
certified  to  the  colonel,  and  notice  of  the  fines  not  remitted, 
given  to  the  brigade  inspector,  preparatory  to  his  issuing  pro- 
cess. It  is  said  the  law  imposes  the  fine  ;  be  it  so.  But  has 
the  court  of  appeal  no  agency  in  giving  effect  and  operation 
to  the  particular  provision  Imposing  it  f  Would  not  process 
issued  without  the  list  of  cases  having  been  first  submitted  to 
this  tribunal,  be  illegal  ?  If  the  imposition  of  the  penalty 
were  complete  before  this  tribunal  had  acted,  this  conse- 
quence would  not  follow ;  and  all  that  a  party  could  complwi 
of  would  be  that  the  brigade  inspector  had  proceeded  to  exe- 
cution without  giving  him  an  opportunity  of  carrying  his 
case  before  another  tribunal ;  but  the  proceedings  would  be 
regular  on  their  face.  That  the  court  should  in  fact  take 
into  consideration  each  case  separately  is  not  requisite.  A 
party  having  an  opportunity  of  being  heard  is  contempla- 
tion of  law  actually  heard.  But  then  it  is  said,  that  the  court 
of  appeal  is  limited  in  the  exercise  of  its  powers  to  granting . 
relief  in  specific  cases,  and  for  specific  reabons,  different  from 
Ae  relief  to  which  the  relator  was  entitled.  Under  the  act  of 
1814  It  was  so ;  for  under  that  act,  there  were  no  exempts; 
and  as  to  enrolments,  illegal,  on  other  grounds,  as  of  per- 
sons above  the  age  of  forty-five  years,  or  exempt,  entirely^ 
from  the  operation  of  the  militia  law,  it  was  not  necessary 
that  court  should  act,  such  persons  being  without  its  juris- 
diction. But  the  case  of  an  exempt  is  different :  he  is  with^ 
in  the  scope  of  the  militia  law,  and  having  jurisdiction  over 
his  person,  he  is  bound  by  the  judgments  of  the  courts  or- 
ganized under  it,  and  to  prevent  injustice,  the  right  to  an  ap- 
peal is  accordingly  secured  to  him  by  the  section  of  the  act 
creating  this  class  of  militia-men.  It  is  argued,  however,  that 
the  appeal  is  given  to  him,  and  must  be  demanded  in  the  cha* 
racter  of  an  exempt ;  and  that  the  list  being  laid  before  the 
court  of  appeal,  at  its  last  session  in  the  year,  an  exempt  can- 
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BoChave  an  appeal  before  he  is  known  to  the  court  in  that  1818. 
character ;  and  that^  in  the  present  instance,  the  relator  not  Philadelphia. 
having  been  classed  as  an  exempt,  could  not  at  any  time  have  The  Com. 
ao  appeal.  This  is  a  forced  and  unnatural  construction,  tend-  >Booveai^ 
iag  to  render  the  right  of  appeal  of  little  value.  At  the  end  Coumav. 
of  the  year,  when  the  whole  fine  is  due,  having  been  incur- 
ed  by  the  very  act  of  becoming  an  lexempt,  I  am  at  a  loss  to 
know  what  the  exempt  could  have  to  urge.  But  if  a  militia- 
man has  been  deprived  of  the  Hght  and  benefit  of  becoming 
an  exempt,  he  has  something  to  complain  of  that  may  require 
the  intervention  of  such  a  court ;  it  is  the  very  thing  the  re- 
lator now  complains  of.  He  must  go  before  the  court  of  ap- 
peal in  the  character  of  an  exempt,  I  grant,  but  it  does  not  fol- 
low that  the  court  must  acknowledge  the  justice  of  his  claim 
ao  that  character  before  it  can  entertain  his  appeal ;  that  would 
be  9Lp€tUio  principiu  I  am  not  only  of  opinion  that  the  court 
of  appeal  had  the  power  of  acting  on  the  relator's  case,  but 
that  it  did  act ;  and  consequently  that  the  proceeding  being 
in  the  nature  of  a  sentence  is  conclusive.  Were  it  otherwise, 
the  provtstona  of  the  twenty-fifth  section  of  the  ^ct  of  1814, 
and  the  third  section  of  the  act  of  1816,  would  be  nugatory  as 
to  this  sort  of  Court,  which  is  expressly  included  and  spoken 
of  as  a  Court  whose  sentence  or  decision,  is  to  be  conclu- 
sive. It  evidently  was  the  intention  of  the  first  mentioned 
act  that  these  proceedings  should  be  considered  as  a  sentence, 
and  the  second  expressly  mentions  its  ^^  proceedings ^^  as  be- 
ing so.  But  objections  are  made  to  the  form  of  the  process 
under  which  the  relator  has  been  committed.  It  is  said  (he 
brigade  inspector  is  uot  the  proper  officer  to  enforce  the  col- 
lection of  the  fines,  but  that  it  must  be  sued  for  before  a  jus- 
tice of  the  peace,  as  debts  of  the  same  amount.  By  the 
twenty-third  section  of  the  act  of  1814,  this  is  the  case  where 
no  specific  mode  of  proceeding  is  pointed  out.  But  by  the 
twentieth  section  there  is  a  mode  pointed  out,  and  the  bri- 
gade inspector  is  to  issue  his  warrant  to  carry  into  execution 
the  sentences  of  courts-martial,  and  to  collect  penalties  not 
remitted  by  a  court  of  appeal.  This  provision,  I  admit,  is 
applicable,  though  not  exclusively  so,  (as  argued  by  the  coun- 
sel of  the  relator,)  to  the  case  of  a  court  of  appeal,  convened 
by  the  brigade  inspector,  when  about  to  enforce  a  penalty  un- 
der the  twenty-fourth  section ;  for,  according  to  the  argu- 
ment, that  court  does  not  remit  a  fine,  but  inflicts  one.    The 
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1818.      penalties  recoverable  before  a  justice  of  the  peace,  are  fhose 
Philadelphia*  imposed  on  offences  committed  against  the  provisions  of  the 
The  Com-    militia  law,  by  persons  not  enrolled,  and  not  subject  to  mili- 
monveaitii   ^^.y  ^ontroul.     It  is  very  proper  that  such  persons  should  be 
CoBHXAV.    tried  before  a  civil  tribunal.     The  trial  of  a  person  not  a  sol- 
dier, perhaps  a  woman,  by  a  court-martial,  would  be  a  novel- 
.    ty,  and  certainly  not  in  strict  accordance  with  the  constitu- 
tional injunction  of  keeping  the  military  in  strict  subjection 
to  the  civil  power.  But  thei;e  are  fines  for  offences  committed 
by  officers  and  privates,  under  the  twenty-first  section  of  the 
act  of  IB  14,  for  the  collection  of  which  no  particular  mode  is 
pointed  out ;  such  as  a  captain  neglecting  to  furnish  a  class 
list,  an  officer  or  private  pledging  public  property,  or  leaving 
parade  without  the  permission  of  the  commanding  officer, 
and  a  variety  of  others.     These  are  recoverable  by  a  justice 
4    of  the  peace,  and  are  alluded  to  in  that  part  of  the  twenty- 
first  section,  which  provides  that  the  justice,  on  receiving  a 
return  of  fines  by  any  officer  or  private,  shall  proceed  to  re- 
cover them  as  debts  of  like  amount.     And  this  provision  b 
satisfied,  and  the  law  rendered  consistent  throughout,  with- 
out giving  the  justice-jurisdiction  over  fines  unremitted  by  a 
court  of  appeaL 

But,  granting  the  brigade  inspector  is  the  proper  officer  to 
issue  the  process,  still  it  .is  said  the  warrant,  in  this  instance, 
is  not  in  proper  form,  and  that  this  error,  in  form,  is  to  the 
relator  a  matter  of  substance,  the  commitment  being  for  an 
indefinite  period,  when  it  ought  to  have  been  for  a  term  at 
most  not  exceeding  two  months.  On  this  par}  of  the  case,  I 
acknowledge  I  feel  hesitation  and  doubt.  By  the  twentieth 
section  of  the  act  of  1814,  the  brigade  inspector  is  to  issue 
his  warrant  to  the  constable,  commanding  him  to  levy  and 
collect  the  penalty  incurred ;  and  the  constable  is  to  proceed 
with  the  like  power,  and  in  the  same  manner,  as  under  an  ex- 
ecution issued  by  virtue  of  the  one  hundred  dollar  act.  I  see 
no  objection  to  the  setting  out  specially  the  course  to  be  pur- 
sued by  the  constable.  I  doubt  whether  the  warrant  would 
be  good  without  it.  If  this  were  all  that  is  to  be  found  on 
the  subject,  this  warrant  would  indisputably  be  good.  But  in 
the  twenty-third  section  we  find  that  if  any  delinquent  shall 
refuse  to  pay  his  fine,  and  no  property  shall  be  found,  belong- 
ing to  him,  he  shall  be  committed  for  not  less  than  one^  nor 
more  than  two  months  y  at  the  discretion  of  the  field  officers  of 
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the  regiment.  This  is  a  general  provision,  not  particularly  1818. 
applicable  to  any  case  of  commitment;  and  it  would  be  diffi-  PkUadelphut, 
cult,  and  perhaps  a  harsh  construction,  to  restrain  the  gene-  The  Com- 
rality  of  the  words ;  particularly  as  the  relator,  not,  perhaps,  ">o"^«^t'* 
being  entitled  to  the  benefit  of  the  insolvent  laws,  might  be  CourxAir. 
detained  indefinitely,  and  this  commitment  might,  in  effect, 
be  a  commitment  for  life.  The  words  of  the  clause,  last 
referred  to,  are  extensive  enough,  to  embrace  eveiy  pe- 
nalty incurred  under  the  law.  Why  should  it  be  so  con- 
strued as  to  exclude  the  relator's  case  i  Shall  there  be  a 
period  of  limitation  to  the  confinement  of  a  culprit^  convicted 
of  a  positive  crime,  (drunkenness  on  parade  for  instance)*  by 
the  sentence  of  a  court  martial,  and  shall  a  penalty  for  a  mere 
omission,  arising  possibly  from  poverty,  and  an  absolute 
necessity  of  being  absent  to  provide  sustenance  for  his  family, 
subject  an  absentee  to  indefinite  imprisonment  ?  It  is  evi- 
dent, the  legislature  did  not  view  absence  from  training,  as 
the  most  unpardonable  oflfence  that  might  be  committed 
against  the  act,  or  the  smallest  pecuniary  penalty  would^not 
have  been  attached  to  it.  If  the  provision  does,  not  apply  to 
a  penalty  of  this  kind,  to  what  does  it  apply  ?  What  reason 
is  there  for  referring  it  to  penalties  enforced  by  the  sentence 
of  a  court  martial,  or  recovered  by  the  judgment  of  a  justice 
of.t^e  peace,  that  does  not  at  least  equally  apply  to  that  class 
.  that  are  recovered  through  the  intervention  of  a  court  of  ap- 
peal. The  provision  is  found  under  the  general  head  of  the 
collection  of  fines ;  the  letter  extends  to  all  cases,  and  I  have 
DO  doubt,  was  intended  to  embrace  all  cases ;  for  it  must 
have  occurred  to  the  legislature,  that  in  case  of  inability  to 
discharge  the  penalty,  the  imprisonment  without  a  provision 
of  this  kind,  would  be  perpetual ;  and  I  think  it  highly  pro* 
bable,  that  if  any  case  was  particularly  in  view»  it  was  that 
of  an  absentee  from  training.  Of  this,  the  injunction  in  the 
clause  itself,  that  the  commitment  shall  be  on  separate 
warranUy  is  satisfactory  evidence.  Cases  of  penalties  for 
other  offences,  must,  from  their  nature,  be  unconnected  with 
each  other,  and  could  not  without  confusion  and  inconve- 
nience, be  included  in  the  same  warrant.  But  penalties  for 
delinquencies  of  this  sort  must  be  numerous,  incurred  at  the 
same  time,  and  by  the  same  kind  of-  omission,  proceeded  on 
together,  and  returned  together  in  a  list  to  the  brigade  in- 
spector for  collection;  hence  the  propriety  of  directing  separate 
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1818.  warrants;  and  I  am  informed,  before  this  act,  the  practice 
PhUadeiphia,  was  to  include  all  in  one.  I  am  disposed  to  give  this  part 
The  Cem-  of  the  law  its  utmott  effect ;  and  extending  it  to  the  case  of 
mooweakh  ^^  relator,  it  follows,  that  the  commitment  is  substantialij 
CejuoiAir.  bad.  Every  commitment  must  have  a  proper  conclusioii, 
and  where  it  is  under  a  statute,  the  provisions  of  the  statute 
must  be  pursued.  Hawk,  p.  6,  book  $,  ch.  16,  sect.  18.  In 
SQlitng-shead^s.  csisty  1  SaU.  351,  a  bankrupt  was  committed 
by  the  commissioners,  for  refusing  to  be  examined,  and  the 
conclusion  was,  until  he  submit,  ^^  or  be  otherwise  discharged, 
by  due  course  of  law,"  whereas,  the  statute  dire<^d,  that  he 
siiould  be  committed,  ^^  till  he  submit  himself  to  be  examined 
by  the  commissioners,"  and  be  was  discharged  on  a  habeoM 
corpus.  So  in  Bracy\  case,  1  Salk.  348,  where  the  bankrupt 
was  committed  by  the  commissioners,  ^^  till  he  conform  him- 
self to  our  authority;"  and  in  Toxiey^s  case,  CctrtheWj%9l^pL  3, 
the  commitment  of  a  catholic  priest,  for  refusing  to.  answer^ 
was  held  bad,  because  th^  commitment  was  to  prison,  ^^  there 
to  remain,  till  he  shall  be  discharged  by  due  cour^  of  law/' 
when  the  words  of  the  statute  were  sgecial,  authorising  a 
commitment  until  he  shall  answer  the  question.  Here,  the 
commitment  is  in  execution,  ^^  until  he  pay  the  fine  and  costs.'^ 
The  act  directs,  that  delinquents  shall  be  committed  to  the 
jail  of  the  proper  county,  not  less  than  one,  nor  morc^tJum 
two. months,  at  the  discretion  of  the  field  officers  of  the  re- 
giment, within  the  bounds  of  which  the  offender  resides,  or 
until  he  shall  have  paid  the  penalty,  or  have  been  discharged 
by  due  course  of  law.  It  is  obvious,  tt\ereCore,  the  commit- 
ment does  not  follow  the  act,  and  the  consequences  of  the 
variance  to  the  delinquent  may  be  most  serious.  It  may  be 
difficult  to  ascertain  what  is  a  proper  form,  or  how  the  com- 
mitment may  be  fashioned,  so  as  to  give  the  delinquent  the 
full  benefit  of  the  provision,  without  practical  inconvenience. 
I  think  the  warrant  would  be  good,  if  the  words  were  follow- 
ed, leaving  the  field  officers  to  exercise  their  discretion  or 
not,  they  giving  notice  of  their  decision  to  the  jailor,  in  case 
they  thought  proper  to  remit  any  part  of  the  time  within 
their  controul ;  and  if  those  officers  did  not  choose  thus  to 
interfere,  the  confinement  w.ould,  at  the  utmost,  endure  but 
for  two  months.  To  this  I  see  no  objection  on  the  ground 
of  uncertain^,  for  the  jailor  knows  exactly  what  he  has  to 
do ;  he  must  detain  his  prisoner  for  two  months,  if  he  be  not 


Digiti 


zed  by  Google 


OP  PENNSYLVANIA.  ^ 

aooner  discharged  by  ceMpetait  aiHhoritjr,    But  if  uncer-     ISli. 

taiiKj  do  exists  it  is  created  by  a  positive  statute,  and  the  PhOatb^Jdm. 

conmltment  would  not  thereby  be  rendered  void.     But  the   TheCon- 

field  officers  might  exercise  their  discretion  before  the  issuing  ™^Jf*** 
of  the  warranty  and  thus  give  an  opportunity  to  the  brigade  Onxmi». 
inspector,  to  insert  the  exact  period  of  confinement  to  be 
sufered,  in  the  event  of  the  delinquent  being  committed ;  and 
I  would  lean  to  support  either  course.  It  is,  however,  im- 
material, in  the  present  inquiry,  how,  or  in  what  form^  the 
delinquent  is  to  have  the  benefit  of  the  provision  in  his  fa- 
vour ;  it  is  sufficient,  that  the  form  of  die  commitment,  under 
"vrhich  the  relator  is  detained,  excludes  it.  To  be  set  at 
large  on  this  ground*  may  be  of  small  advantage  to  him,  as 
he  may  the  next  moment  be  taken  on  a  new  warrant,  unex- 
ceptionable in  this  particular.  But,  as  he  appears  to  me  to 
be  illegally  detained,  I  am  bound  to  say,  I  think  he  ought  to 
be  discharged. 

DuvcAH  J.  This  Court  is  not  siuing  as  a  court  of  error, 
to  revise  the  regularity  of  the  proceedings  on  which  the  war- 
rant of  commitment  issued.  It  will  be  enough,  if  we  find  a 
aentence  pronounced  by  a  court  of  competent  jarisdicdoa^ 
to  inquire  into  the  oflFence,  and  with  power  to  inflict  the 
pemdty,  and  a  warrant  founded  on  that  sentence,  and  not 
transcendingthe  punishment  and  penalty  inflicted  by  law;  and 
farther  than  this  we  cannot  look. 

There  appears  more  importance  attached  to  this  case  than 
it  merits.  The  inquiry  has  no  relation  to  religious  persua* 
sions  or  conscientious  scruples,  nor  does  it  give  rise  to  the 
discussion  of  any  constitutional  question.  For  whatever 
maybe  the  construction  of  the  act  of  19th  March^  1816, 
whether  that  contended  for  on  the  part  of  the  relator,  or  by 
those  supporting  the  commitment,  the  diflerence  is  unim- 
portant; for  the  penalties  for  the  year  are  the  same  ;  the 
oflence  the  same ;  the  tribunal  the  same ;  and  the  mode  of 
execution  the  same.  The  only  difference  consisu  in  this, 
that  if  enrolled,  the  penalty  is  inflicted  three  times  in  the 
year,  if  exempt,  only  once  in  the  year. 

If  the  question  was  now  open  for  inquiry  in  this  return, 
^e  inclination  of  my  mind  is,  that  the  captain  should  hav^ 
{daced  O^er  Caulk  on  the  exempt  list;  to  some  the  exemp- 
tion would  be  considered  as  punishment,  by  others,  enroK 
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1818.  ment  would;  to  all  whose  religious  persuasions  and  honest 
Philaaeipfua,  consciences,  forbid  the  use  of  arms,  and  submbsion  to  mili- 
The  Cora-  tary  discipline,  enrolment  would  be  considered  as  punish- 
roooweaith  ^^^^^^  ^„^  j  cannot  but  consider,  that  the.  framers  of  this 
CoEXMAK.  law,  enacted  in  the  time  of  peace,  looked  to  that  class  of 
citizens,  numerous  and  respectable  as  they  are,  who  were 
members  of  religious  societies,  who  conscientiously  bear 
testimony  against  the  use  of  arms,  Friends^  MenonisU^ 
Dunkers^  whose  scruples  are  regarded  by  the  constitution, 
and  whose  exemption  from  personal  military  service  it  se- 
cures, while  it  subjects  them  to  pecuniary  contribution, 
in  lieu  of  personal  service,  and  to  others,  who  had  no  reli- 
gious scruples  on  that  score,  but  who  might  choose  to  sub- 
mit to  a  small  penalty,  payable  only  once  in  the  year,  rather 
than  be  subject  to  military  training.  Keeping  in  view  these 
two  classes  of  exempts,  those  exempt  from  choice,  and  those 
for  conscience  sake,  it  was  expected  that  the  first  would  make 
the  choice  at  the  time  of  enrolment,  by  declaring  their  dis- 
inclination to  be  enrolled,  but  those  who  declined  training 
for  conscience  sake,  having  no  choice  to  make,  the  unusual 
phraseology  of  refusing  to  make  a  choice  was  adopted;  by 
,  this  construction,  the  whole  clause  is  consistent  and  intelli- 
gible ;  in  no  other  way  can  we  account  for  the  consequence 
of  refusing  to  make  a  choice ;  exemption  from  enrolment. 
If  to  decline  to  be  enrolled,  signifies  an  act  done,  then  to  de- 
cline to  be  enrolled,  is  a  refusal  to  be  enrolled,  and  the  choice 
is  made  ;  then  follows  the  provision  to  members  of  all  reli- 
gious societies,  who  have  conscientious  scruples — those  who 
by  their  public  religious  profession,  had  given  testimony, 
that  they  had  made  their  choice ;  they  have  no  choice  to 
make,  and,  therefore,  must  be  considered  as  refusing  to  make 
a  choice. 

Conscience  might  be  as  much  affected  by  an  agreement  to 
commute,  as  by  the  commission  of  the  act  itself;  it  would, 
by  many,  be  considered  as  a  compromise  with  coifecience ; 
as  the  purchase  of  an  indulgence ;  as  taking  out  a  dispensa- 
tion ;  as  a  voluntary  contribution  for  military  purposes ;  it 
cannot  justly  be  supposed,  that  the  legislature,  well  knowing 
that  this  was  the  course  of  reasoning  of  many  tender  con- 
sciences, would  offer  them  the  choice,  while  they  well  knew 
their  consciences  would  not  permit  them  to  make  a  choice  at 
all. 
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But  in  any  view  of  this  subject,  I  would  consider  the  ne-      1818. 
gleet  to  make  the  choice  the  act  of  omission ;  would  amount  FhUadeipfua, 
to  an  act  of  refusal ;  refusing  to  make  a  choice;  if  this  is  to    Tiie  Com- 
be a  positive  affirmative  act  of  refusal,  to  whom,  where,  and    ""^^^J^®**^*" 
in  what  form  is  it  to  be  made  ?     If  one  has  the  choice  of   CoamiAK. 
two  things,  and  on  his  refusal  to  make  such  choice,  a  certain 
consequence  is  to  follow,- in  a  certain  time ;  and  he  is  called 
upon  to  make  the  choice,  and  remains  silent,  this  would 
amount  to  a  declining  and  refusal.     It  would  not  be  neces- 
sary for  him  to  say  in  so  many  words,  I  refuse  to  make  a 
choice;  his  silence  would  amount  to  a  refusal,  and  the  pre- 
scribed consequence  follows.     I  should  have  more  difficulty 
in  coming  to  this  conclusion,  if  the  consequence  of  refusal 
was  enrolment.     Voluntary  silence  is  a  refusal  to  speak. 

But  if  this  be  so,  another  question  of  great  and  general 
importance  remains  to  be  considered.  Is  the  commitment 
on  the  warrant  of  the  brigade  inspector,  made  by  a  compe- 
tent authority  ?  This  must  depend  on  the  commitment  itself. 
The  question  is,  had  the  brigade  inspector  complete  autho- 
rity over  the  man  and  over  the  subject  ? 

Oliver  Caulk  was  the  subject  of  enrolment ;  was  liable  to 
be  enrolled,  and  if  enrolled,  was  subject  to  the  prescribed 
penalty  for  non-attendance  ;  and  it  cannot  be  enquired  into, 
whether  the  enrolment  was  regular  or  irregular ;  the  course 
pursued,  is  in  the  mode,  and  by  the  persons  authorised  by 
the  act.  The  brigade  inspector  in  issuing  the  warrant,  the 
constable  in  executing  it,  the  keeper  in  detaining  him  in  con- 
finement, would  be  justified.  All  the  matters  necessary  to 
pvc  jurisdiction  exist ;  residence  of  Oliver  Caulk  ;  the  com- 
mission of  captain  Wandell;  the  notice  of  enrolment ;  the 
non-attendance  ;  the  notice  of  appeal ;  the  delivery  of  enrol- 
ment by  captain  Wandell  to  the  brigade  inspector ;  organisa- 
tion of  the  court  of  appeal  for  the  regiment ;  enrollment  and 
list  of  exempts  delivered  to  the  president ;  that  the  fine  for 
non-attendance  was  not  remitted  by  the  court  of  appeals ; 
that  all  these  proceedings  being  before  the  brigade  inspec- 
tor, he  issued  his  warrant.  It  must  in  presumption,  and  in 
the  reason  of  the  thing  be,  that  such  proceedings  are  final 
and  conclusive. 

Under  the  act  of  1814,  there  are  no  exempts ;  there  are 
under  that  of  1816,  and  the  right  of  appeal  granted  to  such 
exempts ;  the  court  of  appeal  then  acted  on  the  whole ;  the 
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1818.     cftToUed  militia  man  and  the  exempt.    The  man  claiming  to 

PMiadtl^Ma,  be  exempt,  but  who  is  returned  to  the  court  of  appeals,  as 

The  Com-   an  enrolled  absentee,  has  thus  presented  to  him  an  opportu* 

mon^th  jjj^  ^f  ^  hearing  an  appeal  to  a  court  competent  to  decide 

and  to  grant  him  relief. 

Oliver  Caulk  was  a  free  able  bodied  white  male  person, 
abore  the  age  of  eighteen,  and  under  forty-five;  he  fell  not 
within  any  exception  of  the  act  of  1814;  he  was  liable  to  be 
enrolled  as  a  militia  man ;  he  was  enrolled  as  such ;  the  law 
itself  fixed  the  fine  for  non-attendance;  he  was  returned  to 
the  brigade  inspector,  and  to  the  president  of  the  court  of 
appeals ;  his  fine  was  not  remitted ;  all  these  facts  ascertained 
by  the  legal  evidence,  by  the  brigade  inspector ;  all  these 
gave  authority  to  the  brigade  inspector  to  issue  his  warrant ; 
it  became  his  duty  so  to  do ;  if  he  refused,  he  rendered  him- 
self liable  to  punishment ;  he  was  charged  with  the  fines  not 
remitted,  in  the  books  of  the  state  treasurer.  It  is  indiffer- 
'  ent  what  these  proceedings  are  denominated,  or  what  die 
tribunal  be  called.  It  is  through  the  medium  of  persons 
appointed  by  law,  clothed  with  authority,  and  whose  pro- 
ceedings frdtn  their  nature  must  be  final,  when  they  act  within 
the  limits  of  the  legislative  jurisdiction.  Call  the  persons 
what  you  may,  judges,  commissioned  officers,  civil  courts, 
courts  martial,  the  proceedings  are  declared  to  be  final;  they 
have  a  general  jurisdiction,  on  a  subject  matter  which  they 
have  not  exceeded,  and  all  that  they  have  decided  is  con- 
clusive. 

The  enrolment,  the  exempt  lists,  were  before  the  court  of 
appeal.  The  party  might  on  that  appeal  have  shewed,  that 
he  was  improperly  returned  as  an  enrolled  militia  man,  as 
he  had  declined  to  be  enrolled,  in  declining  to  make  a  choice. 
The  enrolment  appealed  from ;  the  fine  for  non-attendance, 
its  necessary  incident,  are  to  be  considered  as  matters  of 
which  the  party  makes  no  complaint,  to  which  he  submits;  in 
one  word,  are  to  be  taken  pro  confesso^  cannot  be  traversed 
in  trespass  against  the  officer,  or  questioned  on  a  return  to  a 
habeas  corpus. 

The  case  of  Wise  v.  ffithers  decides  nothing  but  this,  that 
all  are  trespassers  where  the  proceedings  are  against  a  per- 
son not  subject  to  the  jurisdiction, as  was  the  case  there;  the 
man  not  liable  to  be  enrolled,  consequently  not  the  subject  of 
the  militia  law,  all  was  void,  coram  non  judice;  for  the  same 
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law  which  gave  the  jurisdictioo,  excepted  out  of  this  ju-  1818* 
lisdictioB  the  individual.  Militia  laws  couru  martial  are  PhikttMfiUM, 
to  be  considered  as  all  other  laws,  and  all  other  inferior  Th*  Con- 
courts,  the  decision  final  when  within  the  jurisdiction,  but  "*^^^*^ 
all  void  when  not  within  that  jurisdiction.  The  man  who 
dedinea  to  avail  himself  of  an  opportunity  offered  by  the 
law,  by  appeal  to  a  tribunal  competent  to  grant  relief,  to 
rectify  the  errors  and  mistakes  of  which  he  complains,  has 
but  little  reason  to  complain  of  the  injustice  or  hardship 
of  the  law.  If  those  proceedings  were  not  conclusive,  all 
faiws  for  trainiag  the  militia  would  be  nugatory ;  for  who, 
wrorthy  of  military  command,  would  accept  of  a  commission 
which  must  constandy  expose  him  to  vexation  add  expensive 
suits  for  the  faithful  discharge  of  his  official  duties.  Let  it  be 
understood,  that  though  I  adopt  the  doctrine  of  the  conclu* 
sive  nature  of  these  proceedings  to  all  this  latitude  and  ex- 
tent, yet  I  confine  it  to  cases  where  the  officer  acts  within  the 
scope  of  the  legal  authority  conferred  on  him  ;  if  he  exceeds 
this,  his  acts  are  usurpation  and  void,  and  he  is  a  trespasser. 
Thus  understood,  the  military  are  in  due  subordination  to  the 
civil  authority ;  the  service^  instead  of  being 'rendered  ridi- 
culous to  honourable  men,  will  be  considered  as  it  ought,  as 
highly  respectable  and  honourable. 

I  will  just  add,  that  although  courts  will  respect  the  reli- 
gious scruples  of  all  men,  yet  this  respect  must  not  carry  them, 
in  the  administration  of  justice,  to  adopt  principles  unknown 
to  the  constitution  and  the  laws,  and  subversive  of  the  execu- 
tion of  laws  which  they  have  reason  to  observe  ;  but  courts, 
civil  *and  military,  and  the  officers  who  execute  laws  repug- 
nant to  the  conscientious  scruples  of  respectable  societies, 
will  always  perform  the  duties  with  tenderness,  and  in  a  way 
least  offensive  to  their  sincere  and  honest  prejuflices ;  but  still 
the  laws  must  be  obeyed. 

Objection  is  made  to  the  warrant  of  commitment,  as  not 
being  autiiorised  by  the  act  for  the  regulation  of  the  militia. 
I  am  well  satisfied  with  the  postponement  of  the  conside- 
ration of  this  objection ;  as  it  has  afforded  an  opportunity  of 
considering  more  fully  the  provisions  of  an  act  forming  a 
general  system  on  a  most  important  subject.  A  subject 
which,  of  all  the  surduoua  matters  of  lepslation,  appears  from 
long  experience,  to  be  the  most  arduous  and  difficult. 

The  blending  of  couns  of  civil  jurisdiction  with  those  of  a 
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1818.      martial  cast ;  civil  process  with  military  mandates ;  has  rcn- 

Phiiadeipbia.  dered  this  act  difficult  of  construction ;  so  as  to  mould  its  ap- 

iMie  Com-    parendy  jarring  parts  into  one  consistent  plan. 

iDODweAiUi        r^y^^  penalties  inflicted  are  of  two  kinds,  those  on  the  sub- 

Cownuv.  ject  of  persons  enrolled^  or  liable  to  be  enrolled,  as  militia 

men,  and  those  on  citizens  not  the  subject  of  enrolment,  as 

for  acts  not  properly  of  military  cognisance. 

Of  the  first  clas  are  delinquents,  such  as  Oliver  Caulk.  Of 
the  latter  class,  are  those  citizens  who  are  rendered  liable  to 
certain  penalties  specified  in  the  act,  as  for  selling  spiritous 
liquors  on  the  parade  ground.  Those  of  the  first  class  are 
subject  to  the  jurisdiction  of  courts  martial  and  courts  of  ap- 
pealy  held  by  military  officers ;  those  of  the  latter,  are  delivered 
over  to  the  civil  authority  ;  for  the  20th  section  specially  pro- 
vides, <^  that  as  soon  as  any  brigade  inspector  shall  have  ascer- 
tainedy  that  any  penalty  or  penalties  specified  in  the  act  shall 
have  been  incurred,  by  any  person  or  persons  not  enrolled  in 
the  militia,  he  shall  make  a  representation  thereof  to  the  pro- 
per alderman  or  justice  of  the  peace,  and  the  said  alderman 
or  justice,  after  having  had  the  requisite  proof,  that  any  pe- 
nalty or  penalties  had  been  so  incurred,  shall  proceed  to  sue 
for  and  recover  the  same^  as  debts  of  the  like  amount  are,  or 
shall  be  by  law  recoverable ;"  but  as  the  penalties  in  one  case 
might  exceed  100  dollars,  jurisdiction  is  given  to  the  courts 
of  record,  "  Where  the  executors  or  administrators  of  any 
person  who  shall  have  been  intrusted  with  any  books,  vouch- 
ers, or  other  property  belonging  to  this  Commonwealth,  shall 
have  refused  for  twenty  days  after  demand  made,  to  deliver 
up  the  same  to  the  brigade  inspector,  such  person  or  persons 
so  offending  shall  forfeit  and  pay  a  sum  equal  to  double  the 
amount  of  the  value  of  the  said  property  to  be  recovered  by 
action  of  debt  jn  the  name  of  the  brigade  inspector  in  any 
court  of  record  within  this  state."  ' 

For  one  penalty  there  is  a  different  course  taken ;  for  "  if 
any  person  shall  have  knowingly  sold,  bought,  taken,  conceal- 
ed, &c.  any  public  arms,  &c.  and  be  thereof  convicted  before 
any  justice  or  alderman,  &c.  he  shall  forfeit  and  pay  double 
the  value,  to  be  ascertained  by  such  justice  or  alderman,  and 
levied  at  the  suit  of  the  brigade  inspector,  by  distress  and 
sale  of  the  offender's  goods,  and  for  want  of  such  distress  he 
shall  commit  such  offender  to  the  common  jail  of  the  county, 
there  to  remain  at  the  expense  of  the  county  for  any  time  not 
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exceeding  one  month,  unless  such  money  shall  have  been      1818. 
sooner  paid."  FhUtuieipima, 

The  manner  of  collecting  fines,  incurred  for  Aon-attend-  'I'he  Com- 
ance  on  muster  days,  is  not  very  clearly  expressed.  **  The  ■'®"^'*'™ 
brigade  inspector  shall  issue  a  warrant  under  his  hand  and  CosmcAv. 
seal  to  any  constable,  commanding  him  to  levy  and  collect 
the  same,  and  the  constable  shall  proceed  to  collect  in 
the  same  manner,  and  with  the  like  power  and  effect,  as 
constables  are  required  to  proceed  with  executions,  under  the 
acts  for  recovery  of  debts  and  demands  not  exceeding  100 
dollars/'  Did  it  rest  on  this  clause  alone,  this  warrant  and 
commitment  would  be  conformable  to  the  law ;  but  as  it 
could  not  be  the  intention  of  the  legblature,  that  the  delin- 
quent who  was  unable  to  pay  should  be  imprisoned  for  life,  a 
provision  is  made  by  the  28th  section,  ^^  that  in  case  any  de- 
linquent or  delinquents  shall  neglect  or  refuse  to  pay  the  fine 
or  penalty  incurred  by  him  or  them,  and  in  ^ ase  no  property 
shall  be  found,  the  bodies  of  such  delinquents  shall  be  com- 
mitted, each  on  a  separate  warranty  to  the  common  jail  of  the 
proper  county^  there  to  be  supported  at  the  county  expense 
not  less  than  one  nor  more  than  two  months,  at  the  discre- 
tion of  the  field  oflScers  of  the  regiment,  or  until  the  delin- 
quent shall  have  paid  the  penalty  incurred,  or  be  discharged 
by  doe  course  of  law." 

This  is  so  comprehensive  in  its  terms  as  to  ride  over  all 
.  the  other  special  provisions ;  yet  clearly  such  could  not  have 
been  the  intention  of  the  legislature,  for  it  extended  not  to 
actions  of  debt  in  courts  of  record,  and  executions  issued 
thereon.  It  extends  not  to  a  case  where,  for  want  of  suffi- 
cient distress,  the  inspector  is  limited  to  a  period  not  exceed- 
ing one  month.  What  then  is  the  reasonable  construction? 
It  is  to  be  restrained  to  cases  of  delinquency  in  military  du- 
ties by  persons  enrolled  or  liable  to  be  enrolled  as  militia 
men ;  where  the  person  and  the  offence  are  subjects  of  military 
cognisance,  and  the  course  of  proceeding  is  by  a  military  tri- 
bunal or  officer,  and  extends  to  no  case  where  the  remedy  is 
by  a  civil  tribunal,  alderman,  justice,  or  court  of  record,  for 
neither  of  these  civil  jurisdictions  could  issue  an  execution  in 
conformity  thereto.  For  it  would  introduce  a  strange  con- 
fusion, if,  after  a  recovery  of  a  penalty  in  a  court  of  record  or 
before  a  justice  or  alderman,  a  military  forum  should  be 
again  convened^  and  at  their  discretion  change  the  nature  of 
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1818.     the  jadgfneitt  «nd  exccutioB.     It  is  worthy  of  obscrvatkm, 

PhUatUpMM.  that  all  dolinquents  on  the  score  of  military  duties,  are  to  be 

'  TbeOom*    tried  by  a  military  power,  and  that  all  pemdties  incurred  by 

"H^.^^   persons  not  ennrikd  in  the  militia  are  delivered  over  to  d^ 

civil  power. 

In  this  way  alone,  can  consistency  be  preserved  widi  die 
q>ecial  provision  of  the  20th  section,  for  that  does  not  fre 
scribe  any  particular  form  of  warrant,  nor  does  it  authorise  in 
express  terms,  the  brigade  inspector  to  command  the  consta- 
ble to  levy  and  collect;  and  although  the  constable  is  to  pro* 
ceed  to  collect  with  like  power  and  eflFect  as  in  cases  of  other 
debts,  yet  this  may  be  confined  to  a  collection  by  levy  and 
sale  of  goods,  and  not  by  imprisonment  of  the  body.  But  in 
what  manner  is  the  warrant  in  this  case  to  issue  ?  How  is  it 
to  be  executed  f  The  warrant  from  the  brigade  inspector  in 
tlie  first  instance  to  the  constable,  is  to  contam  a  command  to 
levy  and  collect^U  the  fines  in  his  bounds  for  non-attendance, 
according  to  the  schedule  containing  the  names  and  sums ;. 
and  in  all  cases  where  they  have  not  been  remitted  by  Ae 
court  of  appeals,  by  distress  and  sale  of  the  delinquent's 
effects,  if  sttch  can  be  found,  but  if  suficient  distress  cannot 
be  found,  to  return  the  same  to  the  brigade  inspector  within 
forty  da3rs,  who  is  to  lay  the  return  before  the  field  officers  of 
the  regiment,  whose  duty  it  is  made  to  exercise  their  discre- 
tion by  adjudging  the  confinemrnt,  which  is  not  to  be  less 
than  one  nor  more  than  two  months ;  and  the  brigade  inspec- 
tor is  to  issue  a  separate  warrant  in  the  case  of  each  delia* 
quent  to  the  constable,  to  take  the  body  and  commit  it  to  jail 
for  the  period,  or  until  the  delinquent  shall  have  paid  the  pe- 
nalty or  be  discharged  by  due  course  of  law.  This  opinion 
is  foimded  on  the  connection  of  the  20th  and  23d  sections. 
The  20th  provides,  ^that  the  constable,  after  he  receives 
the  originid  warrant,  under  the  penalty  of  30  dollars,  shall 
cdl  upon  each  delinquent  within  twenty  days,  and  denEUUMi 
payment,  and  if  not  paid  within  lO  days  after  demand  he  is  to 
proceed  to  levy  and  collect  the  s  ime,  and  within  forty  da3rs 
he  is  to  pay  the  amount  of  all  the  fines  on  bis  schedule  to  the 
brigade  inspector,  and  if  he  does  not  do  so  within  the  speci- 
fied time,  he  is  to  forfeit  and  pay  double  the  amount  to  the 
brigade  inspector,  except  only  such  fines  as  by  the  field  officers 
to  whose  regiment  the  delinquent  belongs,  shall  have  been 
judged  impracticable  to  collect;  and  the  23d  provides,  that  in 
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case  any  delioquent  shall  neglect  or  refuse  to  pogr  the  fiae  in-     I819. 
curred,  and  in  case  no  property  shall  be  found  to  satisfy  the  PUhitifiMM 
same,  then  the  body  of  such  delinquent  shall  be  committed   The  Com. 
on  a  separate  warrant  for  a  time,  not  less  than  one  nor  more   ^^"^^^ 
than  two  months,  at  the  discretion  of  the  field  officers  of  the   Cobxmiv. 
regiment. 

I  incline  to  think»  that  the  first  warrant  is  to  be  a  general 
one,  to  levy  and  collect  the  whole  fines  inciurred  for  non-at- 
tendance within  the  constable's  bounds ;  stating  the  name  and 
sum ;  and  that  in  the  general  list  and.warrant  the  constable  is 
to  return  to  the  brigade  inspector  the  names  of  such  as  have 
tto  property  to  levy  on ;  these  he  is  to  be  credited  with,  and 
all  the  other  fines  he  is  bound  to  pay  oyer  within  forty  days. 

The  first  precept  is  in  the  nature  of  a  general  schedule  of 
the  fines  incurred  for  non-attendance,  and  by  whtMn ;  the  se- 
cond is  a  separate  and  particular  warrant  against  each  indi- 
vidual returned  as  having  no  property,  and  commanding  the 
constable  to  commit  the  body  for  the  time  prescribed,  or  until 
the  fine  is  paid,  or  the  party  discharged  by  due  course  of 
law. 

To  the  absentee  from  training  the  word  delinquent  is  par- 
ticularly applied ;  he  is  emphatically  called  a  delinquent  in 
the  clause  inflicting  the  penalty ;  the  non-peifbrmance  of  a 
required  duty  is  more  properly  called  a  delinquency  than  the 
commission  of  a  forbidden  act. 

The  warrant  and  commitment  are  not  authorised  by  law, 
and  the  man  must  be  liberated  from  his  confinement. 

I  wonder  not  that  the  brigade  inspector  fell  into  this  error, 
for  I  am  free  to  admit,  that  my  first  impression  was,  that  the 
commitment  was  legal,  but  on  a  more  attentive  consideration 
of  the  several  provisions  of  the  act,  I  have  changed  the  opi- 
nion I  had  formed ;  and  adopted  that  which  I  have  delivered 
as  the  only  one  which  will  reconcile  all  the  provisions  of  the 
law,  and  while  it  preserves  the  particular  provisions  of  the 
law,  gives  effect  to  one  expressed  in  very  general  terms,  and 
which  would  otherwise  be  totally  inoperative. 

Prisoner  discharged* 

Vol.  IV.— O 
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1818. 

PhUaddphia, 

I  **'iS^  "  ^^^^  ^^  ^^^  Road  from  Fitz water  street  to  Shij^n  street 

saturdaj;,  ^  *«  townsWp  of  Moyamensing. 

April  4. 

The  act  of  THE  proceedings  in  this  case,  having  been  removed  by 

1808,  respect-  Certiorari^  from  the  Quarter  Sessions  of  Philadelphia  county, 
W&^r^^n"  ^^  **^  Court,  it  appeared,  that  at  September  Session,  1815,  a 
ting,  does  not  petition  under  the  general  road  law  of  1802,  was  presented  to 
tenure  with'  the  Couit  of  Quarter  Sessions,  for  the  continuation  of  Spafford 
road  Iiw"rf  street  in  Moyamensing  township,  from  where  it  then  termi- 
6th  April,  nated,  to  Fitzwater  street.  On  the  13th  October^  viewers 
spectMhat'  ^^^  appointed)  who,  at  the  ensuing  session,  repotted  that 
part  of  Moy-  they  had  viewed,  laid  out,  and  returned  for  public  use,  a 

aiDenting  ^  ^  »  r  » 

township,  twenty-four  feet  wide  street,  from  the  north  side  of  litzwa- 
hncedhy^  ^^^  Street  to  Shippen  street,  agreeably  to  the  prayer  of  the 
**Tif  ^r^*'  petitioners.  This  report  was  signed  by  all  the  viewers  ex- 
xrili  not  quash  cept  one  ;  but  one  of  them,  who  in  the  certificate  of  iq>point* 
to«^r!^d  ^^^^  ^^  called  Jesse  Williams^  signed  the  report  by  the 
case,  because  name  of  Jesse  Williamson. 

one  of  the 
Tiewers  signed 
the  report  bj 

mdifferentsur-  On  the  26th  December,  1815,  the  report  was  confirmed 
Sat  by^hich,  ^^^i  ^"f*  **  ^^^  following  March  Session,  it  was  confirmed 
ihroogh  a  cie-  absolutely. 

ncal  inutake,  ^ 

he  was  naned 

alt?of*ap**        To  these  proceedings,  the  following  exceptions  were  filed 

pdntroent.      and  argued  by  Kittera.  • 

Sessions,  bar.      1.  That  only  four  of  the  viewers  appointed  by  the  Court, 

this  CkHirt  will     g.  That  the  street  was  not  laid  out  by  the  commissioners^ 

SeT^wmsa-  named  by  the  act  of  26th  March,  1808. 

Sfl^ViwIi         ^'  '^*^  ^^  petition  is  not  for  a  road  or  highway,  nor   is 

who  signed  it,  the  return  of  the  viewers,  of  a  road  or  highway. 

same  as  those      Two  additional  exceptions  were  filed,  which  in  substance 

JjSmTd!**^'  did  not  vary  from  the  others. 

In  common 
parlance,  the 

U  e^^uivii^/'*      C.  S.  Coxe,  argued  in  support  of  the  proceedings. 

to  the  word, 
•*  Mghvmy.* 

Therefore,  if  the  petition  be  for  a«/ref/,and  the  report  of  Uie  viewers  be  of  a  street ^  the  proceed- 
ings are  not  yitiated  thereby.    A  &ubstauiial  coinpliauce  with  the  act  is  all  that  is  rcffuired. 
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The  opinion  of  the*  Court  was  delivered  by  1818. 

Gibson  J.     This  case  comes  before  us  on  a  certiorari  to  Philadelphia. 
the  Quarter  Sessions  of  Fhiladelphioy  and  five  exceptions  are   Cue  oi  the 
taken  to  the  proceedings,  only  three  of  which  are  material.       fuzwIo^ 

It  is  objected,  that  this  street  could  be  laid  out  only  by  gh****nrtreet 
the  commissioners,  under  the  act  of  26th  March^  1808.  in  the 
This  objection  is  without  foundation.  It  never  could  have  Moyamenting 
been  the  intention  of  the  legislature,  in  passing  the  last  men- 
tioned  act,  to  repeal,  as  respects  that  part  of  Moyamensing 
township,  which  is  embraced  by  the  act  of  1808,  the  provi- 
sions of  the  road  law.  The  object  was  to  obtain  a  general 
town  plan,  having  those  advantages  of  regularity  and  unity 
of  design,  that  can  be  obtained  only  by  laying  out  at  one 
time,  all  the  streets  and  alleys  at  first  deemed  necessary. 
But  after  the  general  plan  has  been  thus  obtained,  other 
streets  in  addition)  may  be  found  necessary,  and  these  can 
be  added  only  under  the  general  law.  No  doubt,  the  im- 
mediate execution  of  the  powers  vested  in  the  commission- 
ers was  contemplated ;  but  the  draught  or  plan  of  the  survey 
directed  to  be  made,  has  not, yet  been  returned  to  the  Quar- 
ter Sessions.  In  the  mean  ume,  valuable  buildings  have 
been  erected  on  streets  laid  out  under  the  road  law  of  1802. 
To  say  that  the  operation  of  the  general  road  law  was  sus- 
pended, till  the  work  of  the  commissioners  should  be  per^ 
fected,  would  be  attended  with  destructive  consequences;  and 
there  is  nothing  in  the  act  which  looks  like  a  repeal  of  it ; 
bat  taxes  are  to  be  laid,  and  even  the  streets  laid  out  by  the 
commissioners^  are  to  be  opened  and  kept  in  repair,  accord- 
ing to  its  provisions.  I,  therefore,  consider  the  act  of  the 
fl6th  Afarchj  1808,  not  only  arnot  repealing,  but  as  not  in- 
terfering with  the  road  law.  Streets  laid  out  pursuant  to  it, 
are  to  be  valid,  but  it  is  to  have  no  other  effect. 

It  is  objected  to  these  proceedings,  that  only  four  of  the 
viewers  appointed  by  the  Court,  actually  viewed  the  ground. 
The  report  is  signed  by  five  persons,  four  of  whom  are  in- 
disputably the  same  that  were  appointed.  The  fifth  is,  in 
the  certificate  of  appointment,  named  Jesse  Williams^  the 
name  signed  to  the  report  being  yesse  Williamscn.  Hence 
it  is  inferred,  that  Jesse  Williamson  acted  without  authority. 
It  IS  not  contended  in  point  of  fact,  that  Jesse  Williamson 
was  not  the  person  meant.  The  variance  obviously  arises 
from  a  mere  clerical  error,  which  might  have  been  set  right 
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1818.      in  the  Quarter  Sessions,  if  an  application  had  been  made  ; 

PkUnukiphia,  and  we  cannot  suppose  that  Court  would  have  confirmed 

Cafe  or  the    the  report,  if  they  had  not  been  satisfied,  that  the  persons 

^vilter    ^^8^^°8 1^^  report,  were  those  who  had  been  appointed.  We 

ttreect*     ^\\{  Qot  Contend,  that  the  Quarter  Sessions  have  committed 

ShippeD  street  .  •!•  -li       r 

in  the      error,  but  we  will  presume,  m  every  case  susceptible  of  pre- 
H^^j^  sumption,  that  every  thing  was  rightly  done.     Schuylkill 
fair 9  road^  2  Binn.  250.  Spear* 8  roady  4  Binn.  174. 

Exception  is  taken  to  these  proceedings,  that  the  petition 
is  not  for  a  road  or  highway,  but  for  a  street,  and  thjLt  the 
report  is  of  a  street.  In  common  parlance,  the  word  street, 
is  equivalent  to  highway,  and  the  very  words  of  the  act  need 
not  be  pursued ;  a  substantial  compliance  with  its  provisions, 
is  all  that  is  required.  Few  records  of  proceedings  of  this 
nature,  would  stand  the  test  of  a  construction  so  severe  as 
that  contended  for.  Reports  of  viewers,  and  frequendy  the 
petitions  on  which  all  subsequent  proceedings  are  founded, 
are  drawn  by  persons  unacquainted  with  forms.  The  report 
in  a  majority  of  cases,  passes  on  to  confirmation  without 
scrutiny,  and  even  if  an  informality  were  detected  in  due 
season,  the  delay  that  would  ensue  from  referring  the  mat- 
ter again  to  the  viewers,  for  correction,  is  greater  than  its 
importance  deserves.  But  it  would  be  intolerably  mischiev- 
ous, if,  after  the  proceedings  have  been  confirmed,  any  dis- 
satisfied person  should  succeed  in  a  Court  of  error,  on  the 
mere  ground  of  an  informality,  so  trivial  in  its  nature,  as  that 
complained  of  here.  It  is  therefore  the  opinion  of  the  Court, 
that  tlie  proceedings  be  affirmed. 

Proceedings  confirmed. 
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1818. 

PkUaMpkU.    

The  Commonwealth  against  King.  <,^.^^.     ■       i^iw 

Apnl4.  

*  A  HABEAS  CORPUS,  having  Uaucd  to  Letitia  King-,    Atti^deo. 
to  briog  before  the  Court,  the  body  of  Jacob  Rieval,  she  re-  J^^"^*  ^^^^^ 
turned,  that  $he  held  him  by  the  authority  and  direction  oftoamui.Ajr 
the  executors  of  her  deceased  husband,  tp  i%)iom  and  to  whose  ^^f^thooc 
heirs  and  assigns,  the  said  Jacob  was  bound  as  an  apprentice,  n>»iDg«a^«a<- 
to  learn  the  art  and  mystery  of  a  shoemaker.  .  By  the  inden*  be  ^signed 
ture,  which  was  dated,  August  22d,  1815,  Jacob'RievaL,  was^l,*!^*^***^* 
bound  to  serve  John  King,  his  heirs,  and  assigns,  for  five    Qtt«ytwh«- 
years.    The  question  was,  whether  an  assignment  of  the  in-  eutor  is  lUbie 
denture  by  the  executors,  was  good.  nantTtopro- 

Tide  meat. 

The  opmion  of  the  Court,  delivered  by  Gibson  J.,  takes  cioSung"fcc. 

to  comprehensive  a.  view  of  the  subject,  as  to  supercede  the  y°^,J,^^' 

necessity  of  giving  a  statement  of  the  arguments  of  counsel.  Tenant  to  in- 
struct P 

Evmg,  for  the  relator. 

Norris  and  IRng,  for  the  defendant. 

GiBBOv  J.  To  this  writ  of  habeas  corpus,  Letitia  King 
retams,  that  she  holds  the  relator,  Jacob  Rieval,  by  the  au- 
Aority  and  direction  of  the  executors  of  her  deceased  hud- 
bandf  to  whom,  and  his  heirs  an4  assigns,  he  was  bound,  as 
sn  apprentice  to  the  art  and  mystery  of  a  shoemaker,  by  in- 
denture, bearing  date  the  22d  day  of  August,  1815.  The 
biadmg  was  for  five  years,  which  have  not  yet  elapsed.  It 
is  not  contended,  that  the  case  falls  within  the  second  section 
of  the  act  of  11th  April,  1799.  By  that  act,  if  the  term  ex- 
lends  to  executors  and  administrators,  the  remainder  of  it, 
unexpired  at  the  death  of  the  master,  may  be  assigned  by 
the  executor  or  .administrator,  to  such  suitable  person  of  the 
tnde  or  calling,  mentioned  in  the  indenture,  as  shall  be  ap- 
pipved  of  by  the  Court  of  Quarter  Sessions  of  the  proper 
county.    The  binding  in  this  case,  is  not  such  as  the  act  de-  ^ 

scribes ;  and  to  construe  the  words  *^  heirs  and  assigns,"  as 
being  equivalent  to  executors  and  administrators,  would 
make  a  new  contract  for  the  parties,  and,  in  most  cases  de- 
feat their  actual  intention.    The  contract  is^  in  iu  nature, 
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1818.  fidttciaiy  on  the  part  of  the  master.  The  personal  confi- 
Pfdladeiphia,  dcnce  reposed  in  him,  is  one  (perhaps  the  chief,)  ingredient 
Tiu  Com-  in  the  consideration  of  the  contract ;  and,  however  willing  a 
monwciikh  pj^^^^  q,,  guardian  may  be,  that  the  apprentice  shall  be^as- 
^''^*  signed  by  the  master  himself,  in  whose  integrity  and  discre^ 
tion  they  have  confidence^  or  remain  with  his  family  after 
his  death,  yet  they  may  with  reason,  be  unwilling  to  delegate 
the  same  authority  to  his  executors  or  administrators,  who 
may  be  strangers  to  them,  or  persons  wholly  unworthy  of 
their  confidence.  The  act  confers  an  authority  unknown  to 
the  common  law,  and  we  must  adhere  strictly  to  its  words. 
But,  were  it  otherwise,  the  executor  acquires  no  interest  in 
the  residue  of  the  term ;  he  has  a  naked  authority  to  assign 
with  the  approbation  of  the  Court,  and  in  the  mean  time,  he 
is  not  entitled  to  the  custody  of  the  apprentice,  and  canttot 
exercise  any  personal  authority  over  him.  The  power  de- 
legated by  the  act,  must  be  exercised  in  a  reasonable  time^ 
under  all  the  circumstances  of  the  case ;  otherwise  the  ap- 
prentice will  be  at  liberty  to  provide  for  himself.  Here  the 
executors,  even  if  the  term  had  extended  to  thera»  have  not 
exercised  the  authority  in  the  manner  prescribed ;  and  Le- 
tttta  King^y  cannot  by  their  authority  and  direction,  exercise 
a  power  which  they  have  not. 

But  it  is  contended,  that  the  act  does  not  change  the  pro- 
visions of  the  common  law,  but  gives  a  remedy  over  and 
above  it ;  and  that  the  relation  of  apprentice  and  master, 
does  not  cease  on  the  death  of  the  latter,  but  that  his  execu- 
tors are  substituted  in  his  stead,  at  least,  for  the  purpose  of 
performing  on  his  part,  all  the  covenants  that  were  not 
merely  personal.  The  early  cases  certainly  went  this  length. 
In  Wackworth  v.  Gyr,  1  Sid.  216,  decided  in  the  16  Car.  2, 
and  which  has  been  constantly  since,  cited  as  an  authority, 
directly  contrary  to  what  on  inspection  it  appears  to  be,  it 
was  held,  that  the  apprentice  remains  an  apprentice  to  the 
executor,  for,  although  he  cannot  instruct  him,  he  is  bound 
to  find  him  in  meat  and  drink  during  the  term,  and  that  the 
term  does  not  determine  by  the  death  of  the  master,  but 
survives  him.  The  same  case  is  reported  in  1  Kebh^  761, 
in  which  it  is  said,  the  Court  inclinedy  that  the  indenture 
survived.  In  the  succeeding  year.  Walker  v.  HuU^  1  Lev. 
177 y  was  decided,  where  it  was  held,  that  the  executors  arc 
boimd  by  the  covenant  of  the  master,  to  teach  the  apprentice 
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his  trade,  and  that  if  they  are  not  of  the  same  trade,  they  ought     1818. 
to  assign  him  to  another  that  is.     This  case  has  been  since  PhUade^kia. 
given  up,  and  denied  to  be  law,  in  Baxter  v.  Burfield^  2    The  Coo- 
Strange^  1266.  In  The  King  v.  Peck^  i  Salk.  66,  determined    "^;jf*^ 
in  the  10  W.  3,  we  find  the  Judges  inclining  to  the  old  notion      ^"°* 
of  the  apprenticeship  cofitinuing  after  th^  death  of  the  mas- 
ter, at  least,  as  to  maintenance,  and  that  although  the  cove* 
nant  for  instruction  failed,  yet  the  indenture  subsisted  for 
all  odier  purposes  between  the  apprentice  and  the  executor. 
But  in  Baxter  v.  Burfeld^  it  was  decided,  the  binding  is  to 
the  man^  to  learn  his  art  and  serve  Attn,  without  any  mention 
of  executors,  and  that  the  purpose  of  the  indenture  b  a  mere 
personal  trust,  on  the.  part  of  the  master,  the  apprentice  be- 
ing bound  on  account  of  bis  integrity  and  ability  in  his  pro- 
fession.   This  case  has  ever  since  been  considered,  as  hav^^ 
ing  setded  the  law.     And  the  principle  is  corroborated  by 
many  analogous  decisions.    The  right  of  the  master  cannot 
be  assigned  to  another,  nor  can  he  send  the  apprentice  out 
of  the  realm,  unless  there  be  an  express  stipulation  in  the 
covenant,  or  the  nature  of  the  business  to  be  learned,  should 
indicate  a  necessity  for  it,  and  evince  that  it  must  have  been 
in  the  contemplation  of  the  parties.     Rex  v.  The  parish  of 
Aides,  12  Jkbd.  553.  Salk.  66.  S.  C.  Rex  v.  Channel,  3  Keble, 
519.  Coventry  v.  Woodall,  Hobart,  134.  The  reason  lirhy  the 
master  shall  not  assign,  applies  with  equal  force  to  a  trans- 
mission of  his  power  to  his  executor,  which  is  an  assign- 
ment by  operation  of  law.     In  Massachusetts  it  has  been  de- 
decided,  that  an  apprentice  cannot  be  sent  out  of  the  state. 
Davis  v.  Coburn,  BjHoss.  Rep.  306.     It  seems  to  be  held, 
however,  that  the  executor  remains  liable  as  to  covenants, 
to  provide  meat,  drink,  clothing,  &c.  although  not  liable  on 

^  the  covenant  to  instruct.  This  appears  to  be  an  absurdity, 
and  if  the  point  should  arise  again,  it  would,  I  apprehend, 
receive  a  different  decision.  The  contract  to  provide  for 
die  apprentice,  is  grounded  on  the  civil  relation  that  ex* 
ists  between  him  and  the  master,  and  when  that  relation 

j  ceases,  so  should  all  its  incidents.  The  covenant  to  main- 
tain, is  grounded  on  the  covenant  to  serve,  and  a  want  of 
mutuality  in  this  respect,  should  release  both  parties.  On 
the  whole,  it  is  the  opinion  of  the  Court,  that  the  apprentice 
be  discharged. 

Apprentice  discharged. 
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.1754161  Ptotodm^o-  t  cy        9  « 

r Say's  executors  against  Barnes. 

Saturdaift 
A|»nl4. 

Avard^soon         THIS  case  came  before  the  Court  on  an  appeal  from 
J^jSSitf   *^  decision  of  the  Orphans*  Court  of  the  county  of  PAHa- 

mbadhealtti   deiphia, 
and  anxioiis  to       ' 
remove  to  a 

milder  eii-  Benjamin  Say  J  deceased,  whose  executors  were  the  appel- 
a^ement^  lants,  and  the  Rev*  Or.  Rogers^  were  guardians  of  Barnaiy 
with  hit  guar-  Bumes^  the  appellee,  and  of  his  sister  Anna  Maria.     Dr. 

dian,  receired  ^  '  .^\  \  _  .  _     ,  , 

the  baianee  in  JRogrrs  attended  to  the  education  of  the  orphans,  but  the 
JjJ^i^,*^.  management  of  their  estate,  which  was  very  considerable^ 
oeiptin fall ;  was  coufided  to  Mr.  jit^  solely.  The  guardianship  com- 
the  gnardiaa  menced  in  the  year  1795.  In  August^  181 1,  Bamaby  was  of 
iiwm» rtie*"  ***^  *8^»  ^^^  ^^^^  VL^n  himself  the  guardianship  of  his  sis- 
papers  belong,  ter.  He  was  at  that  time  in  very  delicate  heidth,  and  was 
tatc.  mi4^  advised  by  his  physician,  that  it  was  necessary  to  try  the 
^fV** /^     eflFect  of  a  milder  climate.    He  had  received  a  tcderable  cdu- 

eeipt  in  full 

was  not  ooQ-  cation,  and  after  having  left  scho(d  was  placed  hi  the  count- 
did'oM'^and  ^"S  house  of  Messrs.  Warders^  merchants  of  Ais  city.  Hb 
^^^''wlettie^  ill  health  prevented  him  from  acquiring  the  usual  knowledge 
m«nt  under  of  merchants'  accounts,  but  he  understood  common  arithnie- 
Sf  Ae  o^  ^c  and  could  calculate  interest.  On  arriving  at  age  he  was 
phaa's  Court,  anxious  to  come  to  a  settlement  with  his  guardian,  in  order 

though  there  ^ 

was  DO  fraud   to  procure  money  to  bear  his  expenses  abroad.     The  guar- 

OTCffoumven-^l^jj  appeared  equally  anxious  for  the  settlement,  as  he  was 
Where  a  at  that  time  labouring  under  a  consumption  of  which  he  died 
Se moneyof  iu  about  twenty  months  after  that  period.  There  was  no  dif- 
^^JJIfJJU'^^^ference  as  to  the  sums  received  and  paid  by  Mr.  Say.  The 
It  at  proper  account  which  he  exhibited  was  admitted  to  be  fair  and  ho- 
cbamabie'  °^^ '  ^^^  ^^  interest  account,  during  this  long  minority,  was 
wWi  iBterestj  the  subject  on  which  a  difference  of  opinion  arose.  Not  long 
able  rule  is  to  after  the  Ward  came  of  age.  Dr.  Sogers^  at  his  request,  went 
2^*^of  S^  with  him  to  meet  Mr.  Say^  at  the  house  of  Peter  Thomson^  an 
""«|<^jj«*  intelligent  scrivener  and  accountant,  who  acted  on  Mr.  Say^s 
the  end  of  behalf.  Mr.  Say  objected  to  giving  up  the  bonds,  mortgages, 
mwithsl  Md  *"^  other  papers  belonging  to  the  estate,  until  his  account  was 
eluirge  him 

with  simple  mterest  on  H,  aUowiog  a  reasonable  sum  to  remain  in  his  hands  to  meet  contingent  ex- 
penses. 

A  guardian  is  not  entitled  to  eommissions  on  the  sums  charged  against  him  for  interest,  beyond 
what  was  charged  in  the  settlement  made  with  th«  ward. 

Commiasions  ore  not  to  be  deducted  at  the  foot  of  the  acooontj  but  from  time  to  time  as  the  aer- 
vices  for  which  they  are  chargeable,  are  rendered. 
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settled,  and  m  receipt  in  fall  obtained  from  his  ward.  No  1S18. 
settkment  took  place  at  that  meeting,  nor  was  a  receipt  FkHadeiphia. 
given,  but  on  the  2Sd  November^  1811,  the  account  was  set-  Sat's 
tied,  the  papers  delivered  to  Mr.  Barnes,  and  a  balance  in  •**^^^**" 
cash  paid  to  him,  on  which  he  gave  his  guardian  a  receipt  in  B^^^^r 
JiiiL  With  respect  to  his  sister,  who  was  still,  a  minor,  he 
did  not  make  a  final  settlement,  but  left  her  account  to  be 
adjusted  when  she  should  arrive  at  age.  Dn  Rogers^  who 
was  examined  on  die  part,  of  the  appellee^  declared,  that  he 
was  entirely  ignorant  of  the  business,  and  knew  nothing  of 
die  carcnmstasces  or  amount  of  the  estate,  which  was  far 
greater  than  he  had  supposed,  so  that  he  could  render  his 
ward  no  assistance  in  the  settlement  of  the  account.  It  ap* 
peared,  however^  that  the  account  exhibited  by  Mr.  Say  had 
htGk  examined  and  objected  to  by  Mr.  Barnes,  who  obtained 
some  alterations  in  his  favour  both  with  regard  to  interest 
«ad  the  charge  of  commissions.  The  account  being  settled 
and  the  cash  balance  paid,  Mr.  Barnes  went  to  Europe,  and 
rctQfued  in  rather  less  than  a  year  in  better  health.  In  the 
mean  dme,  his  stater's  account  had  been  setded  with  her 
former  goardian,  Mr.  Say,  under  the  direction  of  auditors^ 
who  dlowed  her  more  interest  than  had  been  allowed  to  the 
appellee.  He,  therefore,  on  the  SOth  October,  ISIS^  wrote  a 
letter  to  Mr.  Say,  in  which  he  complained,  that  the  settlement 
between  them  bad  been  made  with  reluctance  on  his  part, 
and  at  a  ume  when  he  was  ignorant  of  his  rights,  and  at  the 
same  time  informed  him,  that  he  was  willing  to  abide  by  the 
principlea  on  which  his  sister's  account  had  been  settled,  and 
that  unless  this  were  acceded  to  he  should  have  recourse  to 
law.  A  meeting  was  the  consequence  of  this  communication^ 
at  which  the  parties  came  to  no  agreement.  The  health  of 
Mr.  Seof  continued  to  decline,  and  he  died  in  April,  1813, 
after  which  Mr.  Barnes  cited  his  executors  to  settle  his  guar- 
dianship account  in  the  Orphans'  Court. 

The  auditors  to  whom  the  account  was  submitted)  setded 
it  every  six.  months,  and  charged  the  guardian  with  interest 
CO  the  balance  then  due  to  the  time  of  the  audit,  and  credit- 
ed him  on  the  same  principle,  when  any  balance  appeared  to 
be  due  to  him,  allowing  one  thousand  dollars  for  contingent 
expenses,  and  deducting  his  commissions  on  the  aggregate 
amount  at  the  end  of  the  account. 

This  setdement  having  been  confirmed  by  the  Orphans' 

Vol.  IV,— P 
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1818.      Court,  an  appeal  was  entered,  and  the  following  exceptions 
Phiiadefpfda.  to  the  settlement  taken. 

Sat's  Itrsty  That  the  Orphans'  Court  ought  not  to  have  opeoed 

executors    ^^^  account  settled  between  the  parties  after  the  ward  came 
of  age. 

Secondy  That  the  account  confirmed  by  the  Orphans' 
Court  was  not  adjusted  upon  proper  principles. 

After  argument  by  Btnney  and  Chauncey^  for  theappcK 
lants,  and  J.  R.  IngersoU  and  IngersoU^  for  the  appellee,  the 
opinion  of  the  Court  %vas  delivered  by 

TiLOHMAN  C.  J.  This  is  an  appeal  from  the  Orphans' 
Court  on  the  settlement  of  the  account  of  Benjamin  Say^  de<- 
ceased,  who  was  the  guardian  of  Barnaby  Barnes^  The  ap» 
pellants  make  two  objections  to  the  settlement;  1.  That  die 
Orphan's  Court  ought  not  to  have  interfered  with  the  account 
setded  between  the  parties  after  the  minor  was  of  fall  mge. 
2.  That  the  account  adopted  by  the  Orphans'  Court,  is  not 
stated  upon  just  principles. 

1 .  Whether  the  account  setded  between  the  parties,  was 
obligatory,  will  depend  on  the  circumstances.  [Here  the 
Chief  Justice  stated  the  case.] 

It  is  now  contended,  on  behalf  of  his  executors,  that  the 
receipt  of  B.  Barnes  is  a  bar  to  his  claim,  and  that  it  would 
be  unjust,  to  open  the  account,  after  the  death  of  the  guar- 
dian. I  understand  Dr.  Say  to  have  been  a  man  of  good 
character ;  neither  does  the  case  require,  or  my  inclination 
lead  me  to  any  observations  injurious  to  his  memory.  I  am 
very  sensible  of  the  delicacy  of  the  subject,  and  of  the  injus* 
tice  of  throwing  hasty  censure,  on  one  who  can  no  longer 
speak  for  himself*  But  certain  principles  have  been  establish* 
ed  for  the  protection  of  infants,  founded  on  great  wisdom, 
and  which  must  not  be  departed  from.  It  is  in  vain  to 
argue,  that  when  a  ward  comes  to  full  age,  and  makes  a  set-^ 
tlement  with  his  guardian,  attended  with  no  circumstance  of 
fraud,  or  circumvention,  it  is  to  be  considered  as  a  settlement 
between  two  persons  who  had  never  stood  in  the  situation  of 
guardian  and  ward.  I  see^  and  I  feel  the  difference.  There 
is  no  need  of  authority  on  so  plain  a  subject.  But  the  books 
are  full  of  authority.  Settlements  made  soon  after  coming 
to  age,  and  especially  before  the  ward  is  in  possession  of 
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Ai«  atate^  are  alwmys  viewed  by  the  Courts,  with  a  watch*  1818. 
fulf  and  even  a  jealous  eye.  Not  that  there  is  any  thing  wrong  PhfUaH^tfJda, 
b  making  a  secernent.  It  is  what  both  parties  should  wish.  Sati 
But  when  the  ward  apprehends,  on  further  reflection,  that  he  •*^^"^**" 
has  acted  under  a  mistake,  or  ignorance  of  fact  or  law,  there  BimKn. 
should  be  no  hesitation  on  the  part  of  the  guardian,  in  sub- 
mitting to  a  re-exanuaation  of  the  account.  What  objection 
can  there  be  to  it,  unless  papers  have  been  lost  I  It  should 
always  be  remembered  that  when  a  young  roan  comes  to  age, 
he  must  necessarily  be  ignorant  of  his  affairs,  and  the  infor- 
mation which  he  receives  must  come  principally  from  his 
guardian.  In  point  of  information,  the  parties  are  not  on  a ' 
footing.  In  the  present  instance,  the  8ettlen[ient  of  an  ac- 
count of  15  or  16  years  standing,  during  which  period,  very 
large  sums  had  been  received,  was  not  an  easy  matter.  The 
establishment  of  a  rule,  by  which  the  guardian  should  be 
charged  with  interest,  on  -monies  either  used  by  him  on  his 
own  account,  or  neglected  to  be  put  out  for  the  benefit  of  his 
ward,  was  a  point  on  which  there  might  well  be  a  difference 
of  opinion.  It  seems  there  was  a  difference :  and  if  the 
ward,  amdous  to  obtain  possession  of  his  property,  and  im* 
patient  to  seek  a  better  climate  for  the  benefit  of  his  healthy 
consented  to  a  principle  of  adjustment,  which  he  afterwards 
disapproved  of,  I  think  he  ought  not  to  be  held  to  it.  Why 
should  he?  If  he  received  less  than  his  right,  his  guardian 
paid  him  no  coiisideration  for  the  loss.  Neither  is  it  alleged 
that  papers  were  destroyed  in  consequence  of  the  settlement 
which  might  expose  the  estate  of  the  guardian  to  injury. 
As  I  understand  the  case,  an  interest  account  is  raised  on 
the  basis  furnished  by  Dr.  Say^  on  the  receipts  and  pay- 
ments as  they  stand  exhibited  in  his  own  account.  Under 
these  circumstances,  I  am  of  opinion,  that  the  receipt  signed 
by  Bamaby  Barnes,  ought  not  to  stand  in  the  way  of  the 
new  setdement  under  the  authority  of  the  Orphans'  Court. 

2.  That  being  the  case,  it  is  necessary  to  examine  the  ac- 
count on  which  the  appesd  is  founded.  The  governing  prin- 
ciple of  the  auditors,  was,  to  strike  a  balance  of  the  money  in 
the  hands  of  the  guardian,  at  die  end  of  every  six  months,  and 
to  charge  him  with  simple  interest  upon  that;  making  an 
allowance,  however,  of  a  thousand  dollars  for  contingent  ex- 
penses.   It  does  not  seem  to  me,  that  this  rule  works  either 
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1818.  unjtt8dy  or  severely,  whether  the  case  really  was,  diat  the 
PhUadeiphia,  money  was  used  by  the  .guardian^  or  negligently  retained  by 
Sat's  him.  How  the  fact  was,  we  are  ignorant.  But  it  must  not 
^^.  be  forgot  that  no  one  but  he  who  had  the  money,  can  shew 
B^iuns.  ^]x^i  became  of  it.  It  is  objected  that  thib  rule  is  unjust,  be- 
cause it  might  often  happen,  that  good  investments  could  not 
be  obtained  in  the  course  of  six  months.  The  answer  is  fair. 
Shew  us  that  the  money  was  really  lying  dead,  and  we  give  up 
the  interest.  This  the  counsel  for  the  appellee  declared  in 
Court.  And  as  most  people  keep  their  money  in  bank,  there  can 
be  little  difficulty  in  shewing  what  sums  remained  unemployed, 
and  for  what  length  of  time.  In  the  case  of  Fox  v.  Wilcocka^ 
1  Binn.  194,  this  Court  established  a  principle  which  can 
never  be  shaken,  *^  where  a  guardian,  or  executor,  has  been 
**  guilty  of  neglect,  in  not  putting  money  out,  or  where  he 
<^  has  made  use  of  it  himself,  he  shall  be  charged  with  inte* 
.  <«  rest.^'  The  only  question  is  then,  has  he  been  charged  for 
too  long  a  time.  Considering  the  state  of  business  in  this 
city,  during  the  period  when  these  monies  were  received, 
and  in  the  absence  of  all  testimony,  which  might  inform  us 
of  the  exact  truth ;  considering  too,  that  the  books  of  the 
guardian  are  the  proper  sources  of  such  testimony,  I  am  of 
opinion,  that  the  rule  adopted  by  the  auditors,  was,  neither 
severe,  nor  unreasonable.  One  or  two  minor  objections 
have  been  made  to  the  account.  It  is  said,  that  Benjamm 
Satfy  ought  to  be  allowed  a  commission  on  the  aggregate  of 
the  several  sums  charged  against  him  for  interest,  beyond 
what  had  been  charged  in  the  settlement  made  with  his 
ward ;  because  the  estate  has  been  thereby  increased.  True^ 
the  estate  hiM  been  increased,  but  it  does  not  follow,  that  a 
commission  should  be  allowed  on  the  increase.  A  commis* 
sion  is  a  compensauon  for  services  rendered ;  but  whether 
the  money  was  kept  unproductive  through  negligence,  or 
used  by  the  guardian  for  his  own  profit,  there  was  neither 
trouble,  nor  service,  for  which  the  estate  should  be  charged. 
Another  objection  is,  that  those  commissions  concerning 
which  there  is  no  dispute,  are  deducted  at  the  foot  of  the 
account ;  whereas,  they  should  have  been  deducted  from  time 
to  time  as  they  were  earned ;  and  this  will  make  some  diffe- 
rence in  the  interest  account. 

I  believe  the  rule  in  this  Court  has  been,  to  allow  Ac 
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comiMissions  at  the  time  the  services  were  rendered;  and  1818. 
when  the  guardian  is  charged  with  interest,  this  circum-  Pkaotbiphia. 

stance  should  be  attended  to.     So  far  as  that  goes,  the  ac-  Say's 

count  should  be  rectified.     In  all  other  respects^  I  am  of  "*^J**** 

opiDion,  that  it  should  stand  confirmed  &  Bians. 

Proceedings  confirmed. 


Wacer  agtttnst  Miller.  jtrndm 

CASE  stated  for  the  opinion  of  the  Court.  Where 

coodt  hid 

On  the  30th  June,  1808,  WUliam  MtUer,  the  defcmdant,  as*  ^^^^ 
signed  to  Jamet  Ash  and  Abraham  Barrtgius^  all  his  estate,  ander  the  aec 
real,  personal,  and  mixed,  for  the  use  of  his  creditors.  imfh^*ra^ 

In  this  assignment  was  included,  a  quantity  of  household  nMn«i  inhu 
fomiture,  of  which  the  assignees  never  took  possession,  but  with  the  per. 
the  same  remained  in  the  possession  of  the  said  ^l^o^^H^^^^^ 
JMiUer,  and  was  used  by  him  in  his  dwelling-house,  as  his  ^^  ^n 
own  goods,  until  the  levying  of  the  execution  hereinafter  wLyJ^^tt 

At  the  Term  of  March,  1816,  Peter  Wager  and  William  eeotioo,  for  a 
y.  Baker  J  executors  of  Philip  Wager,  deceased,  obtained  a  eS^rSr  toSe 
judgment  in  this  Court,  for  667  dollars  59  cents,  against  the  JU[3|^^^*; 
said  fFilUam  Miller  and  James  Miller.    A  Jieri  facias  was  eredicor,  who 
issued  upon  the  said  judgment^  returnable  to  March  Term^  tetter^ru'.^ 
1817,  under  which  the  household  furniture  above-mentioned,  •«»»c,  ex- 
was  levied  upon,  and  taken  in  execution,  by  the  sheriff  of debtorfrom 
Philadelphia  county,  on  the  24th  day  of  March,  Anno  Domini  {Jj^Jj^rt- 
1817,  but  at  the  instance  of  the  defendant,  no  sale  took^romexeea- 

,  tioiM,  daring 

place,  the  terra  of 

On  the  3d  April,  1817,  the  said  William  Miller,  gaveJJ^^|J|^ 
notice  to  the  sheriff,  that  the  said  goods  were  included  in  charge. 


his  assignment  to  James  Ash  and  Abraham  Garrigues,  thaty^^^^ 
they  were  not  his  property,  otherwise  than  for  safe  keeping '«»?'» ^J^JK? 
and  delivery  to  his  said  assignees,  and  cautioned  the  sheriff  be  fraiMhikfnt, 
against  any  further  proceedings  in  relation  to  them.  to'm'd'Stwo- 

It  was^  therefore^  agreed,  that  the  goods  shoidd  be  ap-  SJ^^igJ** 
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1818.     praised,  and  an  amicable  action  instituted,  to  try  the  validity 
PhikMphia,  of  thc  Icvy,  Under  the  said  execution. 

Waoik         The  question  for  the  opinion  of  the  Cou;t  was,  whedier 
MiuBR.     on  the  preceding  circumstances,  the  execution  issued  bj 
Peter  Wager  and  others^  could  be  supported  against  the  as- 
signment above-mentioned. 

Rawle^  jun.  for  the  plaintiffs.  Though  none  of  the  cases 
in  the  books,  in  which  conveyances  to  trustees  have  been 
deemed  fraudulent  and  void  against  creditors,  in  consequence 
of  the  debtor's  retaining  possession  of  the  property  assigned, 
exactly  resemble  this,  yet  the  principles  they  establish, 
clearly  apply.  The  rule  is  now  well  setded,  subject,  how- 
ever, to  some  exceptions,  that  where  an  absolute,  uncondi- 
tional assignment  is  made,  of  a  chattel,  possession  must  ac- 
company and  follow  the  deed;  otherwise  it  is  fraudulent 
and  void,  both  at  common  law  and  under  the  statute  of  13th 
Eliz.  c.  5.  Possession  is  not  merely  a  badge  of  frauds  but 
per  se^  vitiates  the  whole  transaction,  and  renders  it  void. 
Whatever  title,  therefore,  vested  in  thc  assignees  of  WiiBam 
Miller^  it  is  contended^  was  destroyed  by  their  suffering  him 
to  remain  in  possession  of  the  property  assigned.  In  iay- 
land^  the  rule  of  inferring  fraud  from  the  possession  of  a 
chattel  by  a  debtor,  is  carried  much  further  than  in  Ptnn- 
syhania.  An  execution  levied  upon  goods  which  arc 
suffered  to  remain  in  the  defendant's  hands,  is  deemed  frau- 
dulent, and  will  not  protect  them  from  a  subsequent  execution. 
Sice  V.  Sergeant,{a)  Bradley  v.  fFyndham.{b)  From  sen- 
timents of  humanity,  and  the  peculiar  necessities  of  thc 
country,  our  law  does  not  view  the  mere  possession  of  thc 
debtor!  after  his  goods  have  been  levied  upon,  unaccompa- 
nied by  any  other  circumstance  iu  the  same  light.  Levy  v. 
fFallislc)  Water's  executors  v.  M^Clellan^d)  Chancellor  v. 
Fhillips.^e)  The  propriety  of  these  decisions,  has,  however, 
been  doubted,  even  in  Pennsylvania^  and  in  the  Circuit  Court 
of  the  United  States^  for  this  district,  the  English  rule  was, 
after  gi^at  deliberation,  adopted.  United  States  v.  Conyng- 
ham.{f)   The  same  law  governs  the  Courts  of  New  Tori^ 

(a)  7  Mod,  37,  (rf)  4  iIaZ;.  SOS. 

(6)lff7&.44.  (e)  4  Dal/.  213. 

(r)42>aff.l6r,  (f)lIML3^ 
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Storm  V.  Woods. (ja)  The  case  of  an  assignment  differs  vtry  1818. 
materially  from  that  of  an  ezecutiont  and  whatever  may  be  PhUadelphia. 
Ac  law  in  relation  to  the  latter,  it  cannot  be  controverted,  Wiskr 
that  in  the  former,  a  transfer,  unsupported  by  possession,  is  miu.eh. 
generally  fraudulent  and  void.  Wilt  v.  Frankltn^{b)  Dawes  v. 
Cope,(c)  M^CalHstcr  v.  MarshalU{d)  Hamilton  v.  Rus8eU,(e) 
These  cases,  without  referring  to  many  others  which  might 
be  adduced,  conclusively  shew,  how  far  for  the  suppression  of 
fraud,  the  Uw  requires  possession  to  aUend  the  assignment 
of  a  chattel ;  and  unless  there  is  something  in  the  insolvent 
law,  -which  precludes  their  application,  they  are  conclusive 
on  the  present  question.  The  assignment  was  made,  under 
the  act  of  26th  March^  1808,  which  revived,  with  some  ad- 
ditions,  the  act  of  4th  ^/iri/,  1798,(/)  for  a  limited  time. 
The  object  of  that  law,  was,  to  exempt  from  imprisonment 
an  honest  debtor,  who  had  fairly  and  fully  surrendered  his 
estate  for  the  use  of  his  creditors,  not  to  protect  him  in  the 
enjoyment  of  it.  The  monstrous  system  of  iniquity,  which 
has  been  built  on  the  basis  of  conveyances  to  friends,  osten- 
sibly for  the  benefit  of  creditors,  but  really  for  the  use  of  the 
debtor,  even  under  the  sanction  of  the  insolvent  laws,  is  an 
evil  of  extensive  prevalence,  and  the  most  injurious  conse- 
quences, and  Courts  should  lay  a  strong  hand  upon  every 
attempt  to  elude  the  intention  of  the*  law.  It  is  not  pretend- 
ed, that  the  conduct  of  the  parties  to  the  present  assignment, 
is  tainted  with  moral  fraud  ;  but  the  rule  established  in  one 
case,  must  be  that  by  which  every  analogous  case  is  govern- 
ed, and  if  fraud  in  the  legal  acceptation  of  the  term,  be 
shewn,  it  is  no  less  incumbent  on  the  Court  to  prevent  the 
mischievous  consequences  which  would  flow  from  it.  By 
the  assignment,  an  incipient  tide  was  vested  in  the  assignees 
of  the  defendant,  but  instead  of  perfecting  it  by  taking  pos- 
session of  the  property  assigned,  and  converting  it  into  mo- 
ney, for  the  use  of  the  creditors,  they  permit  the  assignor  to 
retain  possession  nearly  nine  years,  without  exercising  any 
act  of  ownership  over  it,  or  in  any  manner  interfering  with 
the  defendant's  enjoyment  of  it.  By  thus  neglecting  to  act 
in  pursuance  of  their  trust,  it  is  contended,  that  the  assignees 


(a)  11  Johnt,  lis.  ((/)  6  Binn,  338. 

\b)  1  Brnn  502.  (e)  1  Cranch,  300. 

(r)*iWnfi.«58,  (/)8Aoren»f/xiT>f,U1. 
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1818.      lost  the  title  they  once  possessed.    The  I9th  section  of  the 
Philadelphia^  act  declares,  that  any  property,  real  or  personal,  which  such 
Wa«r     debtor,  or  any  other  person  in  trust  for  him,  at  the  time  of 
MoLBB.     his  assignment,  hath,  or  thereafter  shall  or  may  be,  in  anjr 
way  seised  or  possessed  of,  interested  in,  or  entitled  to,  ia 
law  or  equity,  shall  be  liable  for  his  debts,  and  may  be  taken 
in  execution,  notwithstanding  his  discharge.     Though  the 
title  to  the  property  in  question^  passed  to  the  assignees,  the 
use  and  beneficial  ownership  remained  in  the  assignor.  The 
8^  section  requires  the  assignees  to  close  their  accounts, 
in  one  year  from  the  date  of  the  assignment;  unless  the  time 
be  enlarged  by  the  Court,  or  a  suit  be  depending,  or  any 
part  of  the  estate  remain  undisposed  of,  or  any  future  estate 
or  eiFects  of  the  debtor,  shall  come  into  their  hands,  in  which 
case,  the    trustees   are,   as    soon  as   possible,  to  convert 
the  estate  or  effects  into  money,  and  within  three  months  af- 
terwards, to  distribute  the  same  among  the  creditors.    The 
thistees  in  the  present  case,  came  within  none  of  these  ex- 
ceptions. Their  controul,  therefore,  over  these  goods,  ceased 
at  the  expiration  of  the  year,  and  their  title  was  lost  by  their 
having  never  reduced  them  into  possession.    The  defendant, 
it  is  true,  does  not  claim  the  goods  as  his  own,  but  to  every 
intent,  th«y  are  so  beneficially,  and  it  is  idle  for  him,  to  in- 
terpose on  behalf  of  assignees,  who  never  did,  and  at  this 
moment,  do  not  assert  any  claim  to  the  property.    The  cir- 
cumstance of  the  assignment  having  taken  place  under  the 
insolvent  law^  cannot  alter  its  character. 

But  if  the  transaction  ought  not  to  be  viewed  in  this  light, 
the  property  may  be  considered  as  having  been  acquired  by 
the  defendflunt,  subsequent  to  his  discharge.  By  the  assign* 
ment,  it  passed  to  the  trustees,  who  are  accountable  to  the 
creditors  generally  for  the  value  of  it.  It  may  be  consider^ 
ed  as  having  been  sold,  and  purchased  by  the  trustees,  and  • 
their  permitting  the  defendant  to  enjoy  it,  amounts  to  a 
gift.  Whether  the  property  be  acquired  by  the  bounty  of 
the  trustees,  or  the  industry  of  the  debtor,  it  is  equally  sub- 
ject to  execution.  Unless  an  execution  be  sustained  under 
such  circumstances  as  exist  in  this  case,  it  is  evident,  that 
the  intention  of  the  law  may  be  evaded  by  collusion  between 
the  insolvent  and  his  trustees,  and  the  creditor  have  no  efiec- 
tual  remedy.  It  is  fruitless  to  refer  him  to  the  security 
which  the  law  requires  the  trustees  to  give^  for  it  is  noto- 
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rious,  that  in  many  instaDces,  no  bonds  are  entered  into,  and     1818. 
the  trustees  and  sureties  are  iu  many  instances  themselves  PkUadelphia' 


insolvent.     Nor  does  the  penal  section  of  the  law  afford  any     wleoT 
redress,  because  it  merely  punishes  the  breach  of  morab.     mJ^. 
It  is  manifeat,  that  the  effect  of  this  transaction,  has  been  to 
delay  and  hinder  the  creditors  in  the  recovery  of  their  debts, 
and  whatever  has  that  tendency,  where  the  benefit  accrues 
to  the  debtor,  is  fraudulent  and  void. 

Chauncof^  for  the  defendant.  The  proceedings  under  the 
insolvent  law,  by  virtue  of ,  which,  the  defendant  was  dis- 
charged, were  fair  and  regular,  and  no  fraud  of  a  moral  kind 
is  imputed  to  him.  Two  questions  ari'se,  1.  In  whom  is  the 
title  to  the  property  vested  ?  2.  If  not  in  Milkr^  does  his 
possession  amount  to  a  fraud,  in  law  ?  The  assignment  was 
not  a  voluntary  one ;  it  was  compelled  by  the  insolvent  law,  - 
and  the  proceedings  shew*  that  it  was  a  good  assignment. 
The  trustees  were  not  chosen  by  the  debtor,  but  by  the 
•creditors  themselvesy  or  by  the  Court,  if  the  creditors  did 
not  think  proper  to  attend.  By  the  assignment,  the  whole  of 
the  defendant's  property,  real,  personal,  and  mixed,  passed 
to  these  trustees,  for  the  benefit  of  his  creditors,  and  be  was 
discharged.  FhiBp  Wager  was  a  creditor  before  the  dis- 
chai^ ;  bad  an  opportunity  of  objecting  to  the  assignees 
who  were  appointed,  and  actually  signed  a  letter  of  license^ 
by  which  the  defendant  was  exempted  fro^  all  suits,  and 
the  property  he  might  afterwards  acquire  from  executions^ 
fxx  any  debt  ccmtracted,  or  cause  of  action,  created  previous 
to  his  discharge.  He,  therefore,  was  a  party  to  the  proceed- 
ings, under  the  insolvent  law.  What  were  the  rights  ac- 
quired by  the  parties  in  consequence  of  these  proceedings  I 
After  having  Uken  the  preliminary  steps  pointed  out  by  the 
act  of  assembly,  the  petitioner  is  compelled  to  execute  an  as- 
signment of  all  his  estate,  to  trustees  nominated  by  the  cre- 
ditors, if  they  think  proper  to  exercise  that  privilege,  in 
whom  the  tide  immediately  vests,  for  the  benefit*  of  the  cre- 
ditors. At  tiie  moment  the  assignment  is  made,  the  tide 
passes  out  of  the  debtor  and  vests  in  the  assignees,  whether 
they  accept  the  trust  or  not ;  he  no  longer  possesses  any  con- 
troul  over  the  property,  Cooper  v.  Hcndcrson^a)  If  the  trus- 

(a)  6  JNim.  189. 

Vol.  IV.^Q 
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1818.  tees  refuse  to  act,  the  Court  are  authorised  by  the  Sd  section 
PhiiaiUpAUL  of  the  law,  to  appoint  others  to  their  room^  aad  wttfi  a  view 
Wabsm,  to  secure  the  mterests  of  the  creditars,  every  trustee,  before 
MajM^  h^  can  act  as  such,  is  obliged,  by  the  same  section,  .to  give 
bond  for  the  faithful  performance  of  hia  duties.  If,  there- 
fore, the  property  once  passed  out  of  the  debtor,  it  coula 
never  revest ;  it  has  been  once  appropriated  to  the  satisfac- 
tion of  his  debts,  and  to  the  trustees  most  the  creditors  look 
for  a  faithful  application  of  it.  To. them  the  trustees  are 
Hable  to  account,  and  they  may  compel  them  to  take  pos- 
session of  the  property,  and  distribute  the  proceeds  among 
diem,  by  pursmng  the  modes  pointed  out  by  the  act  of  as- 
sembly. They  are  the  trustees  of  Philip  Wagety  and  the 
other  creditors  of  the  defendant,  and  if  he  has  improperiy 
remained  in  possession  of  the  goods^  it  was  through  their 
own  negligence,  in  not  compelling  die  trustees  to  do  their 
duty.  They  are  accountable  for  their  value.. 
'  2.  There  is  nothing  fraudulent  in  the  defendant's  pos- 
session. It  is  a  matter  between  him  imd  his  trustees,  who 
have  permitted  it  without  any  impropriety  on  his  part.  That 
fraud  is  generally  to  be  presumed,  where  the  possession  of 
a  chattel  renudns  in  the  assignor  after  ass^pAment»  is  not  de- 
nied ;  but  the  rule  is  not  invariable,  possession  may  be  ex- 
plained. Where  an  insolvent  executes  a  bona  fide  aasignr 
ment,  for  the  benefit  of  all  his  creditors,  and  deUvers  a  sin- 
gle article,  for  example  a  silver  cup,  in  the  name  of  the 
whole,  and  remains  in  possession  of  the  remainder,  at  the 
request  and  for  the  benefit  of  his  assignees,  such  possession 
is  not  fraudulent,  Vredenburg  v«  VThitc^a)  for  there  the  pos- 
session accords  with  die  intent  of  the  assignment.  Pos- 
session is  only  prima  fade  evidence  of  fraud,  therefore, 
where  it  is  consistent  with  die  foce  of  die  deed,  and  the  ob- 
ject is  not  to  defeat  creditors,  it  affords  no  evidence  of  fraud, 
BeaU  V.  Guernsey ^{b)  M*'lhatry  v.  Turmeric)  In  the  present 
instance,  the  possession  of  MiUcr  is  not  inconsistent  with  his 
conveyance ;  it  is  with  the  permission  of  his  trustees,  and 
for  their  use,  and  the  use  of  the  plaintiff  and  the  other  cre- 
ditors. The  trustees  are  entided,  at  any  moment  they  please, 
to  take  the  property  out  of  his  hands,  and  if  they  have  been 
-guilty  of  an  impropriety,  in  suffering  him  to  retain  it  so  long, 

[a)  1  Johnt,  CtL  156.  (c)  9  Johm,  Rep.  135. 

(6)  8  Johns.  Rep.  44S. 
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it  18  in  the  power  of  Ae  creditors  to  compel  them,  to-  do  their     1618. 
dutfy  and  if  they  still  neglect  to  do  so^  the  Court  will  vj^  PkUaddphUu 
point  others  ia  their  place.  WAsn 

The  opinion  of  the  Court  was  delivered  by 
TiLOHXAN  C.  J.  The  plaintiffs,  who  are  the  esecutors  of 
FhiHp  Wager ^  deceased^  levied  on  a  quantity  of  household 
fvimiture  in  possession  of  the  defendant,  by  virtue  of  a  fitri 
facias  issued  upon  a  judgment  obtained  against  him  for  a 
debt  due  to  the  said  Pkiiip  Wagtr.    The  defendant  does 
not  claim  the  property  as  his  aum,  but  says,  that  he  holds  it 
Cor  those  persons  to  whom-  he  assigned  it  in  trust  for  his  cre- 
ditors, when  he  was  discharged  by  virtue  of  an  insolvent  act 
passed  the  idth  March j  1808,  so  that  the  dispute  is  in  fact 
between  those  assignees  and  the  plaintiff.    Philip  Wagtr  was 
a  creditor  of  the  defendant  at  the  time  of  his  discharge,  and 
the  debt  on  which  the  plaintiff  obtained  judgment  was  then 
due  to  him.  The  assignment  was  therefore  in  trust  for  Philkp 
*  Wagtr  and  the  other  creditors.    There  is  something  pecu- 
liar in  the  act  of  SMi  Jdarch,  1808.     It  revives  an  expired 
act  passed  4th  Jprily  1798,  for  one  year,  with  this  addition, 
that  the  Court  who  discharged  the  insolvent  debtor  mighty 
with  the  consent  expressed  in  writing  of  a  majority  in  num- 
ber and  value  of  his  creditors  residing  in  the  United  States^ 
or  havmg  a  known  irttomey  therein,  make  or  order,  that  die 
debtor  should  be  released  from  aU  suOs,  and  his  prc^rty  ac- 
quired after  his  discharge  be  exempted  from  all  executions 
for  debts  contracted  before  bis  discharge,  for  the  term  of 
seven  years  next  succeeding  his  discharge.    Such  consent 
was  given,  and  such  an  order  made,  in  the  present  instance. 
And  Fhilip  Wager  was  one  of  the  creditors  who  consented, 
so  that  he  was  immediately  a  party  to  the  proceedings  under 
'the  insolvent  law.    The  cases  cited  by  the  plaintiff's  counsel 
establish  the  well  known  principle,  that  a  transfer  of  chattels 
should  be   accompanied  with  and  followed  by  possession^ 
otherwise  there  is  presumption  of  fraud  under  die  statute  13 
EHz.    This  is  the  general  principle,  but  if  the  possession 
remains  in  the  grantor,  it  is  not  such  undeniable  evidence  of 
fraud  as  admits  of  no  explanation.    A  stranger  purchasing 
household  goods  sold  by  the  sheriff  on  an  execution  against  J, 
may  leave  them  in  the  possession  of  Ap  on  ban,  and  it  will  not 
be  fraudulent.    But  if  a  creditor  of  J,  had  received  a  bill  of 
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1818.  *^  from  A,  and  left  the  goods  in  his  possession,  it  would 
PinladeipMa.  have  been  a  fraud.  This  distinction  will  be  found  in  the 
— wT^]^  cases  of  Putnam  v.  Wylte^  8  Johm.  337,  and  M^hMtry  v. 
Tanner^  9  John».  135.  There  are  many  other  instances.in 
which  the  presumption  arising  from  possession  may  be  re- 
butted. If  the  dispute  had  been  between  a  creditor  of  the 
defendant,  for  a  debt  contracted  after  his  discharge  by  the 
insolvent  law,  and  his  assignees  under  that  law»  I  should 
think  that  the  length  of  time  for  which  the  defendant  bus 
been  suffered  to  keep  possession  of  his  goods  would  be  suf- 
ficient evidence  of  fraud.  But  the  case  between  Philip  Wa^ 
ger\  executors  and  the  assignees  is  very  different.  Those 
assignees  are  the  trustees  of  FhiHp  Wagtr  and  the  other 
creditors^  and  received  a  conveyance  of  all  the  defendant's 
effects  for  the  benefit  of  alL  The  defendant,  therefore, 
when  he  holds  for  his  assignees  holds  for  all  his  creditors. 
If  those  assignees  have  done  wrong  in  suffering  the  goods  to 
remain  in  the  defendants  possession  they  are  accountable  to 
the  creditors.  But  no  one  creditor  can  avail  himself  of  that 
wrong,  to  the  injury  of  the  others.  So  far  as  concerns  Philip' 
Wager  no  presumption  of  fraud  arises  from  the  defendant's 
possession,  because  that  possession  was  by  the  permission  of 
Wager'* 8  own  trustee.  The  case  is  distinguishable,  there- 
fore, from  all  those  which  have  been  cited  for  the  plaintiff, 
and  does  not  fall  within  the  principle  established  by  t^em.  I 
am  of  opinion,  that  the  property  vested  in  the  assignees  at 
the  time  of  the  defendant's  discharge,  remains  in  them  for 
Ae  benefit  of  all  the  creditors  entitled  to  claim  under  the  as- 
signment! and  that  with  respect  to  all  those  creditors  the  pos* 
session  of  the  defendant  is  fair.  That  being  die  case,  the 
goods,  not  being  the  property  of  the  defendant^  were  not 
subject  to  the  plaintiff's  execution. 
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The  Commonwealth  against  The  Commissioners  of 
Philadelphia  County. 


1818. 

FhUadeiphUu 


Mmday, 
JqIj  13. 

AN  alternative  mandamus  had  issued  to  the  defendants    TbeCoort 
on  a  former  day  at  die  suggestion  of  Wimam  Thackara^  com-  j^SU^^' 
aanding  them  to  draw  an  order  in  his  favour  on  the  county  to  the  ooanty 
treasurer  for  interest  on  a  certain  draft,  which  they  had  for-  tooom^Tthr 
merly  drawn,  and  which  had  been  accepted  by  the  treasurer,  ^^^^o^^"** 
or  to  shew  cause  to  the  contrary.  order  drawn 

by  them  oa 
the  oountj' 

Thaciara  claimed  interest  up6n  his  bill  for  plaistering  done  ^^^i^^- 
to  the  state-house,  amounting  to  590  dollars,  from  the  27th 
JKfy,  181T,  to  the  6th  January^  1818,  when  the  principal 
sum  was  paid ;  and  now  Ewmgy  on  his  behalf^  moved  for  a 
peremptory  mandamus  to  compel  payment. 

Daniel  B.  lippard^  the  county  treasurer,  who  was  examin- 
ed, stated,  that  the  order  had  been  accepted  by  him  ;  that  it 
was  not  p^dy  because  the  auditors  had  refused  to  allow  simi- 
lar payments,  (on  account  of  repairs  done  to  the  state-house,) 
in  the  commissioners'  accounts ;  that  the  commissioners  pro- 
mised to  indemnify  him  for  not  paying  the  order ;  that  when 
.  he  came  into  office,  the  county  was  in  debt  more  than  100,000 
dollars ;  that  the  commissioners  drew  orders  payable  at  future 
dajFs,  and  when  they  were  unable  to  pay  them,  they  were  re- 
newed with  the  interest  included  \  that  he  understood  it  had 
been  the  practice  to  pay  interest  when  orders  were  not  punc- 
tually paid ;  and  that  the  commissioners  thought  Thackara 
had  already  received  more  than  he  was  entitled  to. 

On  bis  cross-examination  he  said,  that  tlie  debt  of  100,000 
dollars  had  all  been  paid  except  about  5000  dollars ;  that  the 
county  was  in  debt  when  this  order  fell  due ;  that  the  com- 
missioners had  borrowed  86,000  dollars  of  the  banks,  and 
that  the  orders  were  all  paid  as  soon  as  this  Court  decided 
the  case  of  Gilbert. 

Dekmyy  for  the  commissioners,  mentioned  the  cases  of 
The  Commonwealth  ex  rel.  Oeorge  Fox,  and  Same  ex  reh 
Banruih  Fox  v.  The  County  Commissioners^  in  which,  rules 
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1818.      to  shew  cause  why  a  mandamtu  should  not  issue  to  compel 
PkUadeipkia,  the  payment  of  interest^  had,  after  argument,  been  discharge 
The  Com-   cd  by  the  Court. 

moowealth 

TbeCom^  Exvtng^ in  support  of  bis  motion^  urged,  that  as  the  prin- 
Pbiiadeiphia  cipal  was  regularly  due  on  the  27th  May^  1817,  it  ought  on 
**'™**^*  the  general  principle  to  bear  interest  from  that  day ;  that  it 
had  been  decided  in  the  case  of  Mine  v.  RempubRcam^a) 
that  the  Commonwealdi  was  liable  for  interest,  and  there 
could  be  no  reason  why  the  county  commissioners  sboohi 
stand  upon  higher  ground ;  that  the  cases  referred  to  by  the 
opposite  counsel,  were  now  brought  forward  for  the  first 
time,  and  no  opportunity  had  been  afforded  to  inquire  into 
their  particular  circumstances ;  that  they  were,  however,  dif- 
ferent from  this,  which  was  the  case  of  an  accepted  order, 
and  such  a  case  had  never  before  been  brought  before  the 
Court. 

Delany  was  about  to  reply,  when  the  Court  stopped  him. 

Per  Curiam.  We  have  never  given  the  extraordinary  re- 
medy of  mandamuses  to  compel  the  pajrment  of  interest  on 
an  order  of  this  kind.  On  the  contrary,  it  was  refused  in 
Mr.  Fox^s  case.  We  believe  the  custom  throughout  the 
state  has  been  not  to  pay  interest,  and  those  persons  who  deal 
with  the  commissioners  understand,  that  the  time  of  payment 
depends  on  the  state  of  the  treasury.  If  the  relator  has  atty 
other  remedy  he  is  at  liberty  to  pursue  it ;  but  it  is  iht  opi- 
nion of  this  Court,  that  a  peremptory  mandamus  should  not 
be  granted. 

Peremptory  mandamus  refiued. 

(a)  3  Ttfoftft,  108. 
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I  The  Commonwealth  against  Tilghman. 


1818. 
PAilade^hia. 

Mmday, 
Jq\j  13. 

THE  defendant  had  been  indicted  in  the  Mayor^s  Court  la  a  orimi- 
of  the  city  of  Philadelphia,  under  the  fifth  section  of  the  actg^^^j^^, 
of  3l8t  March,  1806,  entided,  **  an  act  to  restrain  the  horrid  peivea  motion 
practice  of  duelling."  The  indictment  was  removed  to  this  jodgmentat 
Court,  and  tried  on  the  16th  January,  1818,  before  Gibson  J.  "^^xcra 
when  the  jury  returned  a  verdict  of  not  guilty,  but  directed  If  adcfend- 
the  costs  to  be  paid  by  the  defendant  ^ww^' 

diotineDt, 

On  the  last  day  of  the  Term  succeeding  the  trial,  (March  g^^siHi 
Term,)  P.  A.  Browne,  for  the  Commonwealth,  prayed  ^hatJ^^J^?^^ 
judgment  might  be  entered  on  the  verdict ;  and  at  an  ad-  praedee  of 
joumed  Court  held  on  the  18th  April,  C.  J.  Ingersoll,  for^*^.^^! 
the  defendant,  moved  for  a  rule  to  shew  cause  why  judg-jkjf^'t® 
ment  should  not  be  entered  without  costs ;  which  was  then  oo8ti,a|tboQgh 
opposed, but  on  the  suggestion  of  his  honour  Judge  Duncan,  {^defccii?e.°' 
the  discussion  was  agreed  to  be  postponed  until  the  sitting  of 
the  Court  in  July. 


It  was  now  contended  on  the  part  of  the  Commonwealth 
as  a  previous  question,  that  the  motion  was  too  late,  the  rule 
which  requires  motions  of  this  kind  to  be  made  within  the 
first  four  days  of  the  Term  succeeding  the  trial,  applying  as 
If  en  to  criminal  as  to  civil  cases. 


^4  SR  127 
13  8C  «  70 

4  3R  127| 
25  SC  «571 


To  this  it  was  answered,  that  the  prosecuting  officer  by 
mating  until  the  last  day  of  tfie  Term  had  admitted,  that  the 
motion  might  be  made  at  any  time  within  the  Term,  and  as 
the  Court  held  on  the  18th  April,  was  a  continuation  of  March 
Term,  the  motion  was  in  time.  In  civil  cases,  the  motion 
should  regularly  be  made  within  the  first  four  days  of  the 
7erm,  but  in  criminal  cases,  the  Court  might  at  their  discre- 
tion receive  it  at  any  time. 

Per  Curiam.  (Absent  Tilghhan  C.  J.)  Let  the  argu- 
ment on  the  rule  to  shew  cause  proceed.  In  a  criminal  case 
the  Court  will  receive  a  motion  in  arrest  of  judgment  at  any 
time  within  the  Term.  It  is  not  necessary,  that  it  should  be 
noade  within  the  four  days.  Thest  rules  are  not  to  be  rigidly 
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1818.      enforced  in  criminal  cases  where  injustice  would  be  the  coo- 
Philadelphia,  Sequence  of  doing  so. 

The  Com- 

monweaiik       -j  |^^  leading  features  of  the  argument,  on  the  rule  to  shew 
Tnaiouv.   cause,  being  noticed  in  the  opinion  of  the  Court,  it  is  uonc- 
cessary  to  detail  them. 

TiLGHMAN  C.  J.  did  not  sit  during  the  argument. 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  The  powers  delegated  to  juries,  by  the  act  of 
1805,  to  regulate  the  payment  of  costs  on  indictments*  if  ex- 
ercised with  proper  discretion,  will  prove  highly  bencficiaL 
The  subjecting  a  defendant,  who  has  been  acquitted,  to  the 
payment  of  costs,  at  first  view,  may  appear  unjust.  We 
attach  to  an  acquittal,  the  idea  of  perfect  innocence^  and  it 
is  perhaps  right,  it  should  generally  be  considered  so.  But 
when  we  reflect,  that  by  the  common  law,  a  defendant, 
though  acquitted,  always  paid  costs,  and  that  in  this  state, 
the  law  continued  to  be  so,  up  to  the  20th  March^  1797, 
when  it  was  changed  by  act  of  assembly,  we  m^ty^  perhaps, 
view  the  case  of  a  defendantt  acquitted  of  actual  crime,  but 
whose  conduct  may  have  been  reprehensible  insoD&e  respects, 
or  whose  innocence  may  have  beeii  doubtful,  as  not  a  very 
hard  one,  when  left  precisely  as  it  was  at  the  common  law. 
The  act  of  1797,  and  that  of  1805,  are  in  pari  materia^  and 
to  be  taken  together.  Independent  of  technical  construction, 
the  only  reason  of  apparent  weight,  in  support  of  the  motion, 
is,  that  a  verdict  of  acquittal,  on  a  defective  indictment, 
would  put  the .  defendant  in  a  worse  condition  than  a  con- 
viction; as  in  the  latter  case  he  might  get  clear  of  the  costs, 
by  having  the  judgment  arrested.  This  is  very  true;  bat 
the  same  thing  gften  happened  before  the  legislature  inter- 
fered at  all  on  the  subje<^  and  besides,  the  defendant  has  it 
in  his  power,  now,  as  he  always  had,  to  put  an  end  to  the 
prosecution,  before  trial,  by  a  demurrer,  or  a  mouon  to  quash; 
and  if  he  be  acquitted  under  circumstances  of  disadvantage, 
it  is  his  own  fault.  There  is,  therefore,  no  hardship  in  the 
case ;  nor  is  there  any  absurdity  in  a  defendant,  in  audi 
case,  being  subjected  to  costs.  The  judgment  is  not  on  the 
indictment,  but  on  something  collateral  to  it.  The  defend- 
ant is  not  punished  for  a  matter  of  which  he  stood  indicted; 
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(for  he  18  acquitted  of  every  thing  of  that  sort,)  though,  on      1818. 
account  of  something,  of  which  he  was  not  indicted,  some  im-  PhUadf^rphia. 
propriety  of  conduct,  or  ground  of  suspicion,  which  the  ver-    The  Com- 
dict  of  the  jury  has  fastened  on  him,  the  statute  law  refuses    ''*®'**^* 
to  interfere  in  his  behalf,  and  leaves  him  as  he  stood  at  the   Tu-oHjuif. 
common  law.     What  matters  it,  then,  whether  the  crime  of 
which  he  was  indicted,  (which  is  the  direct  accusation,)  be 
well  charged  or  not  ?  He  is  not  in  a  worse  condition,  than  if 
he  had  been  acquitted  on  a  perfectly  good  indictment.     I 
grant,  that  a  statute  imposing  costs,  is  penal  in  its  nature, 
and  must  be  construed  strictly ;  and  this  is  the  strongest 
point  of  the  argument.    Hence,  it  is  said,  if  the  defendant 
be  not  indicted  of  an  offence,  according  to   the  legal  and 
technical  meaning  of  the  word,  he  is  not  subjec^d  to  the 
power  (^  the  jury.    The  first  section  of  the  act  of  1805^ 
after  providing,  diat  the  grand  jury  returning  a  bill  ignora' 
mttf,  in  any  ^  prosecution^^  except  in  case  of  felony,  shall 
decide  and  certify,  whether  the  county  or  the  prosecutor 
shall  pay  the  costs,  proceeds  to  state,  that  **  in  all  cases  of 
acquittal  by  the  petit  jury,  on  indictments  for  the  ojfencea 
qforeiaid^  ^e  jury  trying  the  same,  shall -determine  by  their 
verdict,  whether  the  county  or  the  prosecutor,  or  the  de- 
fendant, shall  pay  the  costs  of  prosecution."    What  is  the 
import  here  of  iht  word  ojfencea  ?    No  oflPences  are  previ- 
ously mentioned  except  felonies,  which  are  entirely  exclu- , 
ded  from  the  operation  of  the  act ;  prosecutzont,  however, 
are  mentioned,  to  which  only  the  word  oflPences,  used  as  it 
is,  relatively,  can  refer.     And  this  fixes  the  meaning  atuch- 
ed  to  this  word  by  the  legislature ;  it  is  equivalent  to  prose* 
cuxiom  /  and,  therefore,  the  distinction  endeavoured  to  be 
drawn  between  this  case  and   The  Commonwealth  v.  Hark*- 
ness^a)  entirely  fails.    Here  certainly  was  a  prosecution, 
and  that  brings  the  case  within  the  letter.     But  were  it 
odierwise,  I  am  not  aware,  the  word  oflPence,  like  that  of 
crime  ox  misdemeanour,  has  a  technical  meaning,  or  that  it 
Btrinsically  imports  the  perpetration  of  an  act,  punishable 
by  the  criminal  laws  of  the  country.    There  may,  I  appre- 
hend, be  acts^  such  as  certain  kinds  of  fraud,  that  are  offen- 
Mve  to  morality,  that  nevertheless  are  not  indictable;  though 
it  is  a  general  maxim,  that  every  thing  contra  bonos  mores^ 
is  indictable.    The  word,  therefore,  does  not^  ex  vi  termini^ 

(«}4j8titii.l94. 

Vol.  IV.— R 
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TbeCom- 
moowealih 

TlLOBXAV. 


1818.  import  an  act,  that  is  a  crime  or  misdemeanour.  I  cannot 
Philadelphia,  distinguish  Harkfieus^  case  from  the  present.  There  is  bat 
one  reason  for  fixing  costs  on  a  prosecutor,  that  does  not 
apply  with  equal  force  to  the  case  of  a  defendant,  and  it  is, 
that  the  prosecuting  of  a  defective  indictment,  is  rather  an 
aggravation  than  an  extenuation  of  malicious  conduct  i  but 
it  is  a  circumstance,  that  only  marks  the  greater  extent  and 
degree  of  misconduct,  and  has  nothing  to  do  with  the  prin- 
ciple on  which  punishnient  is  to  be  inflicted,  where  it  can- 
not be  graduated  to  the  exact  demerit  of  the  party.  Where- 
ever  misconduct  may  be  fairly  imputed,  either  to  a  prose- 
cutor or  a  defendant,  they  respectively  become  obnoxious  to 
this  kind  of  legal  animadversion,  although  neither  guilty 
of,  nor  technically  charged  with  a  crime.  It  is  very  clear, 
that  all  the  counts  in  the  indictment  are  bad ;  but,  as  we  are 
of  opinion  that  cannot  avail  the  defendant,  the  rule  must  be 
discharged. 


Rule  discharged. 


Monday  t 
Jaly  Id. 

If  a  plaintiff 
in  ejeotment 
in  the  form 
preieribed  bj 
theaeUofSltt 
Mareh  1806, 
and  Idth  April, 
1807,  conrey 
the  title  pend- 
ing the  auit,  he 
may  nererihe- 
lew  proceed  to 
reooTer  dam- 
ages and  costs. 


Murray  against  Garretson.    * 

• 
ON  the  trial  of  this  cause^  which  was  an  ejectment  in 
the  form  prescribed  by  the  acu  of  assembly  of  ftlst  Marck^ 
1806,  and  13th  Aprily  1807»  before  Gibsok  J.  at  Niri  Prua^ 
it  appeared  in  evidence,  that  during  the  pendency  of  the  suit, 
the  plaintiiF  had  conveyed  the  title  to  another  person,  where- 
upon the  defendant  moved  for  a  nonsait,  which  his  Honour 
directed  to  be  entered,  with  leave  to  the  plaintiff  to  move  ts 
take  it  off,  if  the  Court  in  Bank  should  be  of  opinion,  that  he 
was  entitled  to  proceed  to  recover  damages  and  costs^  not- 
withstanding the  title  was  out  of  him  at  the  time  of  the  trial. 


Bradford  and  IngersoUy  in  support  of  die  motion.  This 
question  lies  within  a  narrow  compass.  It  is,  whether  a 
plaintiff  in  ejectment,  in  the  present  form  of  that  action,  who 
has  parted  with  the  title,  pending  the  suit,  can  recover  da- 
mages and  costs.  Under  the  old  form  he  unquestionably 
could.    The  action  formerly  embraced  two  objects,  1.  The 
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trial  of  the  tide,  as  respected  the  right  of  possession.  2.  The      1818. 
recovery  of  damages,  real  or  nominal.  After  having  assigned  BkOaMpkia, 
the  title,  he  could  no  longer  claim  the  possession,  but  his     Mubbat 
right  to  damages  for  the  trespass  remained  unimpaired.  This  Q^^amwa. 
pcMut  is  perfectly  setded,  both  in  England  and  in  diis  coun* 
try. 

In  Leasee  of  Thmer  v.  Orey^(a)  the  lessor  of  the  plaintiff, 
who  was  tenant  for  life,  died  pending  the  suit.  The  Court, 
however,  refused  to  stay  proceedings,  because,  although  the 
lessor's  title  was  extinct^  and  the  possession  could  not  be 
recovered^  yet  die  plaintiff  was  entitled  to  damages  and  'costs. 
If  after  a  recovery  in  ejectment,  the  lessor  convey  the  pre- 
mises to  the  tenant,  he  may  nevertheless  maintain  trespass  for 
the  mesne  profits.  Fenn  v.  Stille.(b)  The  Circuit  Court  of 
the  United  States^  for  the  Pennsylvania  District,  in  the  case 
of  the  Lessee  ofBowne  v.  Galloway y  have  also  decided,  that 
a  plaintiff  in  ejectment  may  recover  damages  and  costs, 
though  he  has  conveyed  the  estate  after  action  brought. 
Unless,  therefore^  these  authorities  are  affected  by  the  acts 
of  assembly  introducing  a  new  form  of  action,  the  question  is 
placed  beyond  controversy.  The  only  alterations  introduced 
by  these  acts  are  in  matter  of  form ;  the  essential  qualities  of 
the  action  are  the  same.  The  object  of  the  legislature  was 
to  ascertain  the  land  in  dispute  with  more  certainty  than  ex* 
isted  In  the  old  form  by  declaration^  not  to  deprive  the  plain- 
tiff of  any  of  the  beneficial  consequences  of  the  remedy. 
After  having  parted  with  the  title,  he  has  voluntarily  relin- 
quished one  a£  those  consequences,  but  the  trespass  still  re* 
mains ;  and  if  under  such  circumstances  he  could  not  recover 
damages  and  costs,  he  would  derive  no  advantage ;  on  the 
contrary,  he  would  sustain  an  injury  from  the  action  which  he 
had  a  clear  right  to  commence. 

Milnor  and  Condy  against  the  motion.  The  relinquish- 
ment of  the  title  was  in  this  instance  the  voluntary  act  of  the 
plaintiff,  which  distinguishes  it  from  the  case  in  Strange^ 
where  the  lessor's  tide  was  determined  by  his  death.  For- 
merly too  it  was  thought,  that  mesne  profits  might  be  reco- 
vered in  ejectment^  and  though  it  has  since  been  determined 
otherwise,that  opinion  might  have  prevailed  when  the  case  in 

(a)  2  StT,  105S.  (6)  1  Tcatet,  154. 
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1818.      Strange  was  decided.     But,  however  conclusive  the  autho- 
PhUadeipida,  rities  cited  against  us  might  have  been  formerly,  they  have 
MuBBAT     lost  their  force  since  the  introduction  of  a  new  mode  of  pro- 
GAEsmov.  ceeding  in  ejectment.    The  present  and  the  ancient  form  dif- 
fer materially.     In  the  old  form  a  trespass  was  complained 
of;  there  was  therefore  a  scintilla  of  right  to  recover  nomi- 
nal damages  and  costs ;  but  in  the  form  of  action  now  in  use, 
there  is  no  complaint  of  a  trespass ;  it  involves  the  trial  of  the 
tide  alone ;  the  plaintiff  complains  of  nothing,  but  that  the  de- 
fendant is  in  possession  of  land,  the  title  to  which  is  in  him. 
When  therefore  the  plaintiff  released  the  substantial  or  more 
properly  speaking  the  only  ground  of  his  action,  he  released 
every  thing.     The  legislature  in  taking  away  the  old  mode 
of  proceeding  took  away  all  its  consequences. 

The  opinion  of  the  Court  was  delivered  by 

Duncan  J.  This  was  an  ejectment  by  writ,  pursuant  to 
the  act  of  21st  Marchy  1806,  and  13th  Aprils  1807.  The 
plaintiff  shewed  title  in  himself  at  the  time  of  the  commence- 
ment of  the  action,  and  the  defendant  produced  in  evidence  a 
conveyance  by  a  third  person  of  the  premises  subsequent 
thereto.  The  opinion  of  the  Judge  who  tried  the  cause  was 
taken,  whether  the  plaintiff  could  proceed  to  recover  damages 
s(nd  costs,  the  tide  being  out  of  him  at  the  time  of  the  trial. 
The  Judge  expressed  an  opinion  that  he  could  not,  where- 
upon the  plaintiff  suffered  a  nonsuit,  with  an  understanding, 
that  the  Court  in  Bank  should  be  moved  to  take  it  off,  if  they 
should  be  of  opinion  that  the  plaintiff  could  recover  damages 
and  costs. 

In  order  to  a  right  understanding  of  this  question,  it  may 
*  be  proper  to  consider  how  the  law  stood  under  the  form  of 

ejectment  by  declaration,  and  whether  any  alteration  is  made 
by  these  acts  of  assembly. 

Originally  the  plaintiff  in  ejectment  recovered  damages 
only  in  this  action,  because  terms  for  years  were  so  entirely 
at  the  common  law  in  the  power  of  the  freeholder,  were  ge- 
nerally so  short  that  they  often  expired  before  the  suit  could 
be  determined ;  but  when  they  began  to  extend  to  a  great 
lengthy  necessarily  and  in  reason  the  remedy  was  rendered 
commensurate  with  the  injury,  and  if  he  made  out  a  title  to  a 
term  subsisting  at  the  time  of  triaU  the  judgment  was  not 
only  for  the  damages,  but  quod  recuptret  terminum.    The 
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original  mode  was  by  writ,  of  wliich  there  were  two  forms,      1818. 
that  oiejectttmefirma^  and  that  of  quart  ejicii  infra  termimtm,  PhUadei^tiia. 
Mvnningtony  Ejectment^  4,  404.    The  mode  by  declaration    MuamAT 
is  siaid  to  have  been  first  introduced  in  Chief  Justice  Rolle's  gaubtio!?. 
time,  and  is  in  the  nature  of  a  precept  to  compel  the  tensmt 
to  appear  in  Court.    Smith  v.  JoneSy  8  Mod.  119.    This  in- 
vcntioii,  with  its  subsequent  improvements,  greatly  facilitated 
the  remedy  for  the  recovery  of  the  possession  of  lands,  whe- 
ther freehold  or  terms  for  years,  being  in  the  power  of  the 
Court;  and  it  has  been  so  roodeUed  as  was  best  adapted  to 
the  administration  of  justice,  and  to  ease  the  parties  in  the 
recovery  of  their  rights.    This  was  a  mixed  action,  in  which 
not  only  possession  was  recovered,  but  damages ;  it  was  not 
a  real  action ;  the  actions  are  diverso  intuitu  ;  are  not  brought 
for  the  same  purposes,  or  for  the  same  interests.     A  real 
action  can  only  be  brought  for  the  freehold ;  but  ejectment 
may  be  brought  for  a  term  of  years.     It  is  not  decisive  of  the 
right  between  the  parties,  the  party  is  only  restored  to  his  pos- 
aessioD ;  he  may  recover  against  a  wrong-doer  on  the  strength 
of  his  pricH*  possession ;  nay  he  may  recover  against  the  real 
owner,  who  forcibly  dispossesses  him,  and  who  would  then 
be  put  to  his  ejectment  for  the  recovery  of  the  possession. 
When  the  remedy  was  by  writ,  die  party  i*ecovered  his  term 
again,  and  damages  also  if  the  term  was  not  ended ;  if  it  was 
ended,  the  damages  only ;  yet  if  the  term  expired,  pending 
the  writ,  the  suit  did  not  abate.    F.  K  B.  107.  T.  7. 

If  the  term  expire  pending  the  suit,  die  plaintiff  cannot 
recover  the  possession,  because  the  Court  cannot  give  judg- 
ment for  the  land  when  it  appears  on  the  face  of  the  record, 
that  the  title  to  it  is  determined,  yet  he  shall  have  judgment 
for  the  damages,  because  the  trespass  remains  as  before.  As 
if  an  ejectment  be  brought,  and  the  demise  laid  on  the  1st 
October y  when  the  plaintiff  has  tide ;  suppose  an  estate  for 
another's  life,  and  on  the  1st  January^  cestuy  qui  vie,  dies, 
when  the  tide  appears  to  be  in  the  defendant,  the  plaintiff 
may  proceed  in  his  action  and  recover  his  damages,  though 
not  the  possession,  because  that  must  belong  to  the  defend- 
ant. The  plaintiff  is  entitled  to  damages,  because  the  de- 
fendant unjusdy  held  the  possession  at  the  time  the  action 
was  brought.  Runnington^  404.  So  where  the  lessor  of  the 
plaintiff  claims  as  tenant  for  life  and  dies,  die  plaintiff  may 
still  proceed  for  damages  and  costs,  although  hi^  tide  is  at  an 
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1818.  end.  Turner's  iessee  v.  Greyet  al.  t  Sir.  1956.  Co.  Utt.  28S. 
PHUuMpfda.  So  where  the  term  laid  in  the  declaration  expires  daring  the 
MI7RIUT  pendency  of  the  suit^  the  plaintiff  may  still  proceed  for  da- 
GABnmoir.  mages  and  costs.  Leasee  of  Bowne  v.  Ckilioway^  Circuit 
Court  of  the  United  States  for  this  District.  Nor  can  I  see 
any  distinction,  whether  the  tide  expires  by  its  own  limita^ 
tion,  by  death,  or  by  the  act  or  conveyance  of  die  par^. 
During  the  pendency  of  the  ejectment  the  party's  necessities 
may  compel  him  to  sell,  or  it  may  suit  his  convenience  so  to 
do,  or  there  may  be  a  sale  by  the  sheriff.  It  would  be  mani- 
fesUy  unjust,  that  he  who  had  a  good  cause  of  action  for  two 
things,  damages  and  the  possession,  because  he  had  parted 
with  his  title  to  one,  should  lose  both.  The  judgments  are 
distinct  for  the  term,  and' for  the  damages  and  costs.  Shall 
he  who  has  been  unjusdy  dispossessed  of  his  property,  who 
had  a  good  cause  of  action  when  he  commenced  it,  be  obliged, 
to  his  own  manifest  injury,  not  to  part  witii  the  tide  until  be 
obtains  a  judgment,  or  if  he  does»  he  shall  not  only  give  up 
the  damages  for  its  unjust  detention,  but  his  costs  and  more 
shall  be  obliged  to  pay  the  costs  of  the  wrong-doer. 

The  reason  why,  after  there  is  an  end  of  the  titie  of  die 
plaintiff  pending  the  ejectmentt  he  may  recover  damages  and 
costs,  is,  because  the  defendant  unjustly  withheld  the  posses- 
sion, at  the  time  the  action  was  brought.  It  would  appear 
in  principle  and  in  justice^  that  this  reason  held  equally  in  all 
cases  where  there  is  an  end  of  such  title,  let  its  distinction 
arise  from  what  cause  it  may. 

l*he  right  to  damages  for  the  tort,  for  withholding  the 
possession^  remains  unimpaired,  by  assignment  of  the  tide 
to  the  thing  itself  to  the  defendant,  and  the  rule  in  all  actions 
is,  that  the  plaintiff  shall  recover  according  to  the  right  which 
he  had  at  the  time  of  action  brought  Pending  an  action  for 
the  mesne  profitSf  a  conveyance  of  the  premises  to  the  de- 
fendant, does  not  operate  as  a  release^  or  preclude  the  plain- 
tiff from  recovery.  Fenn  v.  StUIe^  1  Teates,  154.  The  da- 
mages do  not  depend  on  the  privity  of  estate. 

The  acts  of  asseoibly  prescribing  the  writ  of  ejectment, 
instead  of  procees  by  declaration,  make  no  alteration  in  the 
parties'  rights.  The  alteration  is  in  form  alone,  not  in  sub* 
stance.  It  is  a  substitution  of  real  instead  of  nominal  parties; 
it  is  laying  aside  the  fiction  and  nothing  more.  The  issue 
not  guilty,  the  mode  of  trial,  the  evidence,  the  verdict,  the 
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judgment,  and  the  execution,  are  the  same.    Indeed,  the  le-      1818. 
gislature,  aware  that  difficulties  might  arise  in  the  construe-  Philadelphia, 
tioo  of  the  act  of  March^  1806,  in  the  subsequent  session,    Muamat 
15th  Aprils  180r,  declare  that,  "  the  writ  of  ejectment  pre-  gabmtwf. 
scribed  in  the  act,  to  which  this  is  a  supplement,  shall  issue 
in  all  cases,  where  lands,  tenements,  and  hereditaments  are 
claimed,  and  give  remedy  as  fully  and  effectually  as  in  eject- 
ments, in  the  form  heretofore  used."    These  acts  introduce 
no  new  rule,  but  instead  of  the  form  then  in  use,  furnish  a 
difierent  form.  The  remedy  is  to  be  the  same  as  in  the  form 
theretofore  used ;  the  name  and  substance  of  ejectment  are 
preserved ;  the  form  only  changed.     It  is  the  uniform  prac- 
tice in  this  form  of  action,  to  take  the  verdict  for  the  plain- 
tiff^ six  cents  damages  and  six  cents  costs. 

It  appears,  therefore,  to  the  Court,  that  though  judgment 
could  not  be  given  f<H*  the  possession,  yet  the  plaintiff,  not- 
withstanding his  conveyance,  could  proceed  to  recover  in 
this  action,  nominal  damages,  and  the  full  costs. 

Nonsuit  set  aside. 


I  Thompson  agamtt  White.  jS^.' 

A  RULE  was  obtained  on  a  former  day,  by  the  de«    AnafldtfU 

fendant,  to  shew  cause  why  the  appeal  from  an  award  of  ar-  Uoa^SXS' 

bitrators  in  his  favour,  should  not  be  dismissed,  and  at  the  Si  rfUiHet 

same  time,  the  plaintiff  obtmned  a  rule,  to  shew  cause  whyofsotiiMarob, 

the  award  should  not  be  set  aside.  is  not  ibr  the 

porpoteofde- 
^  mj  Mtth  ap- 

F.  A.  Brozvne  and  Sergeant^  for  the  defendant,  insisted,  p^  it  eoCMr. 
that  the  plaintiff  had  not  entered  his  appeal,  conformably  to^.^^^. 
the  act  of  assembly,  the  11th  section  of  which,  required  of  J^J^J^*'"*'** 
the  s^pellant,  an  oath  or  affirmation,  that  the  appeal  was  not  done,"  b  not 

•oflloieiii  The 
•fBdAvkmvst 
oontafai  the  word  ''/rm^y'' applied  to  theappeUant*!  belief,  or  aomethiiig  equal  to  k  in  mbelanee. 

When  the  jarh&tion  of  tbelariiitratort  haa  eompletelj  atcaebed»  the  eanae  b  oat  of  Court,  Md 
the  CowteanBOtenqnire  into  the  proeoediogt  before  the  arbitratort.  The  onlj  remcdj  is  l^*  ap- 
peal. 

The  Goart  amy  enqoire  of  those  thhigs  irUsh  lh»  )kw  rsqnirss  to  be  done,  belbra  the  jorisdio* 
tioo  vests. 

If  it  should  appear  on  the  hibt  of  the  award,  that  the  arf>itmtors  hsTe  ezeeeded  their  jnrlsdietion, 
or  that  the  award  is  eootrary  to  law,  it  is  si^igcet'to  feTersal  on  a  writ  of  erfor,  if  the  suit  be  de- 
pentfiog  in  an  tni^rior  Court ;  and  if  depending  in  thb  Cowl,  it  mar  be  set  aside. 

Queiy,  Whether  an  inferior  Conft  smi  sotiude  aa  award  in  saeh  oases  f 
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1818.      entered  for  the  purpose  of  delay,  ^  but  because  such  party 

PhikMphia.  firmly  believed  injustice  had  been  done*'^    The  nature  and 

THoxpsozr  degree  of  belief,  existing  in  the  mind  of  the  appellant,  are 

Wmrx.  ^us  pointed  out^  and  the  plaintiff  having  only  sworn,  that  he 
beRevcs  injustice  has  been  done,  has  come  within  neither  the 
language  nor  the  meaning  of  the  act.  In  the  arbitration  law 
of  20th  March,  1810,  an  oath  is  for  the  first  time  introduced^ 
and  it  is  evident,  the  legislature  meant  to  exclude  light  in- 
considerate swearing,  in  the  common  hacknied  forms,  which 
is  too  frequent  and  little  regarded.  Mere  belief^  does  not 
imply  absolute  conviction,  for  the  degrees  of  belief,  says  Dr. 
RxiD,  vol.  i.  p.  sro,  vary  from  the  slightest  suspicion^  to 
the  fullest  assurance.  Dr.  Johnson  mikts  faith  synonimous 
with  frm  belief,  and  thus  recognises  its  different  degrees. 
It  is  upon  this  idea  that  the  present  argument  is  founded, 
for  though  the  legislature  may  be  considered  as  having  pre- 
scribed a  form  of  oath,  yet  it  is  not  now  contended,  that 
words  of  equal  or  greater  strength  would  not  be  sufficient* 
It  was  intended  that  men  should  reflect,  and  not  take  an 
oath  except  upon  mature  deliberation  and  firm  conviction. 
This  construction  of  the  law  has  received  the  sanction  of  the 
Court  of  Common  Pleas  of  Philadelphia  county,  in  the  case 
of  Bradley  v.  Eccles.(a) 

Ttlghman  and  Binney^  for  the  plaintiff^  after  having  ex- 
hibited nine  affidavits,  contidning  the  words,  ^<  he  believeM^^ 
and  four  containing  the  words,  ^*he  verily  beUevesp^^  argued 
that  this  was  an  attempt  to  deprive  a  party  of  trial  by  jury, 
upon  a  nice  metaph3rsical  distinction.  If  there  has  been  an 
error^  it  is  one  of  ^e  prothonotary,  who  drew  up  the  affida- 
vit, in  conformity  with  what  he  considered  the  practice.  It 
proceeded  from  no  want  of  confidence  in  the  appellant,  as  to 
die  firmness  of  his  belief.  If  the  present  motion  is  sustained, 
a  great  number  of  appeals  must  fall  to  the  ground.  The 
legislature  did  not  intend  to  prescribe  a  form  of  oath,  but 
merely  to  declare  what  substantially  should  be  done.  In 
common  understanding,  there  is  no  distinction  between  the 
different  gradations  of  belief.  ^  Belief  is  generally  understood 
to  mean  an  honest  conviction  of  the  mind.  The  distinction 
is  entirely  metaphysical,  and  even  Dr.  Johnson,  who  has 
been  referred  to  by  the  opposite  side,  defines,  *«  to  believe,'* 
(a)  1  Bmmc*i  Bep,  S58. 
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«^  to  have  Vifirm  persoMioii  of  any  thing."     There  has  been^     1818. 
in  this  case,  a  substantial  compliance  widi  the  law,  and  as  PhUadefphiO' 
the  Conn  is  bound  to  construe  it  liberally  in  fisivour  of  ap-    Ttu^noir 
peals^  that  is  sufficient,    yones  v.  Beuigtr.(a)  Wiors. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAK  C.  J«  The  act  of  assembly  gives  an  appeal 
undet  certain  rules^  regulations,  and  restrictions,  viz.  The 
aq>pellant  shall  swear  or  affirm,  ^^  that  it  is  not  for  the  pur- 
pose of  detiay  such  appeal  is  entered,  but  because  Yitjirmly 
bcHtoes  injustice  has  been  done.'*  The  appellant  in  the  pre- 
sent case,  has  simply  expressed  his  belief ^  omitting  the  word 
^rmfy.  The  question  is,  whether  the  appeal  be  entered 
agreeably  to  die  law.  This  Court  have  construed  the  act  of 
assembly  liberally,  in  favour  of  appeals,  because  by  so  doing 
they  supported  the  trial  by  jury ;  but  they  never  have  as- 
sumed and  never  will  assume  the  right  of  frustrating,  what 
appears  to  them  to  be  the  meaning  of  the  law.  The  direction 
here  is,  that  the  appellant  shall  swear,  Yitjirmly  beUeves^  &c. 
Is  there  no  meaning  in  the  word  firmly  ?  It  is  a  strong 
expression,  and  seems  to  have  been  intended  to  put  the  ap- 
pellant on  his  guard.  He  is  to  consider  his  case  well,  and 
not  to  appeal,  unless  under  a  strong  conviction  that  injustice 
had  been  done.  If  we  say  that  the  word  firmly  may  be 
-entirely  omitted,  without  putting  any  thing  tantamount  in  its 
place,  we  must  say,  at  the  same  time,  that  it  is  impossible  to 
have  any  other  than  Vifirm  belief;  or,  in  other  words,  that 
an  belief  is  equal.  Without  recurring  to  the  books  of  me- 
taphysicians, let  any  man  of  plain  common  sense,  examine 
the  operations  of  his  own  mind,  he  will  assuredly  find,  that 
on  different  subjects  his  belief  is  different.  I  have  ^ifirm 
belief,  that  the  moon  revolves  round  the  earth.  I  may  be- 
lieve too,  that  there  are  mountains  and  vallies  in  the  moon ; 
but  this  belief  is  not  so  strong,  because  the  evidence  is 
weaker.  I  firmly  believe  that  Bonaparte  is  in  the  island  of 
St.  Helena;  but  as  to  the  state  of  his  health,  I  may  have  my 
belief;  but  it  cannot  be  called  firm,  because  the  evidence  is 
not  clear.  The  legislature  certainly  affixed  some  meaning 
to  the  word,  and,  therefore,  we  cannot  dispense  with  it,  or 
something  equal  to  it  in  substance.  When  we  come  to  con- 
sider what  shall  be  equal  to  it  in  substance,  we  may  adhere 
(a)5J)£nn.461. 

Vol.  IV.— S 
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1816.  to  <mr  principle  of  Uberal  construction.  Several  affidavits 
JWfaifc»Wfl.  have  been  cited  with  the  word  verily.  la  diat  sufficiem  f  I 
Tmnamm  think  it  ia«  Verily  is  as  strong  a  word  as  Jirmiy.  We  are 
not  called  upon  to  measure  the  exact  degree  in  which  the 
mind  assents.  If  it  be  a  firm  or  strong  assent,  it  is  within 
the  meaning  of  the  law.  But  as  this  affidavit  puts  the  mat- 
ter simply  on  the  appellant's  bttitf^  it  is  the  opinion  of  the 
Court,  that  the  law  has  not  been  complied  with,  and,  there- 
fore, the  appeal  mast  be  dismissed. 

*  Keemle^  for  the  plaintiff,  then  stated  the  exceptioo,  on 
which  the  motion  to  set  aside  the  award  was  grouodedf 
which,  at  the  request  of  the  Court,  he  reduced  to  writiog. 
It  was,  that  the  arbitrators  had  examined  a  materia!  witness 
on  the  part  of  the  defendant,  in  the  absence  of  the  plaintiff, 
and  without  notice  to  him,  permitting  the  defendant  to  aik 
him  several  questions. 

P.  A.  Browne  and  Sergeant^  objected  to  die  Court's  hear- 
ing any  exception  of  the  nature  of  that  now  offered.  They 
admitted^  that  if  there  were  error  on  the  face  of  the  proceed- 
ings, it  might  be  taken  advantage  of  |  but  for  matters  dehon 
the  record,  the  only  remedy  was  an  appeal.  Whether  under 
the  arbitration  law,  there  is  no  other  remedy  dian  an  appeal, 
is  certainly  a  question  of  great  magnitude^  but  it  is  a  ques- 
tion without  difficulty.  That  inconveniences  will  result  from 
such  a  doctrine,  cannot  be  denied,  but  where  is  the  rule,  de- 
cision, or  law,  that  is  perfectly  free  from  inconvenience  and 
injustice  ?  The  legislature  evidently  intended  to  establish  a 
tribunal,  independent  of  the  Court  as  to  the  decision,  hoth 
of  the  law  and  the  fact  The  act  of  1810^  differs  very  mt- 
terially  from  that  of  1705,  which  rendered  it  necessary  that 
the  award  should  be  approved  by  the  Court*  And  even 
under  that  act,  no  exceptions  on  matters  of  fact,  could  be 
sustained,  unless  they  were  filed  within  four  days,  and 
were  verified  by  oath.  The  act  of  1810,  far  from  calliog  for 
the  approbation  of  the  Court,  declares,  that  an  award  of  ar- 
bitrators, as  sooft  as  it  is  entered  on  the  docket  of  Ac  P^- 
thonotary,  shall  have  the  effect  of  a  judgment,  until  reversed 
on  an  appeal.(a)  When  the  award  is  returned,  it  most  ap- 
pear to  be  within  the  rule  of  reference ;  viz.  on  the  matters 

(a)  Purd.  Dig.  14. 
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submitted  to  the  arbitntoiiB ;  but  with  respect  to  what  was     18I8. 
done  btfort  the  arhitratora^  the  Court  has  no  power  to  in-  Phiiadelpkia, 
terfere.     On  the  principle  necessary  to  support  the  present   Tmmnaa 
exception,  the  Court  may  be  called  upon  to  review  the  {mo-     wm. 
ceedings  of  arbitrators^  upon  all  exceptions  to  evidence,  and 
frequendy  to  overhaul  the  whole  case,  the  effect  of  which, 
would  be  entirely  to  destroy  the  independent  character  of 
die  tribunal.    If  the  legislature  intended  that  the  proceed- 
ings of  arbitrators  should  be  subject  to  revision,  in  any  other 
manner  than  by  appeal,  they  would  have  used  language  ex- 
preaaive  of  that  intention,  as  was  done  in  the  act  of  ir05, 
when  they  required  the  approbration  of  the  Court,  to  give 
validity  to  an  award. 

Tilghman  and  Bitmey^  contra*  Whether  the  arbitration 
law  offers  to  a  dissatisfied  party,  no  other  remedy  than  an 
appeal,  for  the  misconduct  of  arbitrators,  or  for  any  rea- 
son, is  a  qoesdon  of  the  highest  importance.  If  it  does 
not,  the  case  is  unique,  for  in  all  other  cases  of  awards, 
die  conduct  of  the  arbitrators  may  be  enquired  into.  In 
cases  of  arbitration  bond,  the  parties  are  bound  by  the  judg- 
ment of  the  arbitrators  fairly  exercised ;  but  if  there  has 
bees  any  corruption  or  legal  misconduct,  it  may  be  ex- 
amined* There  is  nothing  in  this  law,  to  make  awards  under 
it,  different  from  awards  out  of  Court.  The  act  points  out 
die  remedy  by  appeal,  but  does  not  exclude,  either  by  words 
or  by  implication,  a  remedy  in  the  usual  manner.  This 
Court  has  a  superintending  power  over  all  inferior,  tribunab, 
and  if  'th^  discover  improper  conduct  in  the  arbitrators,  or 
in  the  prothonotary,  in  appointing  improper  persons,  it  is 
certainly  competent  to  them  to  interfere.  If  the  award  can- 
not be  examined  in  this  way,  it  can  never  be  questioned ; 
because,  the  time  for  an  appeal  having  elapsed,  the  judgment 
becomes  absolute. 

On  the  following  day,  the  opinion  of  the  Court  was  ddi- 
▼ered  by 

TiLGHMAN  C.  J.  In  this  case,  an  arbitration  was  entered 
at  the  request  of  the  plaintiff,'  under  the  act  of  20th  March, 
1610,  entitled,  «*  An  Act  regulating  Arbitrations."  The  ar^ 
bitrators  made  an  award  in  favour  of  the  defendant,  which 
was  filed  in*  the  office  of  the  prothonotary.    The  plaintiff  en* 
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1818.      tered  an  appeal;  bat  not  having  made  the  oath  required  by 

Pfuifidefphia.  law,  the  appeal  has  been  dismissed,     llie  plaintiff  now  ex- 

Thompsox    cepts  to  the  award,  and  moves  the  Court  to  set  it  aside,  be- 

Whiti.     cause,  as  he  alleges,  the  arbitrators  examined  a  material  wit- 
ness on  the  part  of  the  defendant,  he  (the  plaintiff)  being 
absent,  and  having  no  notice  of  an  intention  to  examine  such 
witness.  A  question  has  been  made,  whether  the  Court  ought 
to  receive  any  evidence  of  the  proceedings  before  the  arbitra- 
tors, except  what  appears  in  the  record ;  and  whether  for  the 
cause  assigned  by  the  plaintiff,  we  have  any  right  to  set  aside 
the  award  ?     In  arbitrations  under  the  act  of  1705,  the  Court 
were  in  the  constant  practice  of  hearing  parol  evidencef  and 
of  setting  aside  awards  where  the  arbitrators  had  conducted 
themselves  improperly,  or  where  they  had  nuide  plain  mis- 
ukes  in  law  or  fact.     Concerning  the  exercise  of  this  power, 
there  was  no  room  for  doubt,  because  the  act  required  that 
the  award  should  be  approved  by  the  Court.     But  the  act  of 
March,  1810,  has  introduced  a  new  system,  giving  to  the 
arbitrators  all  the  necessary  powers  for  hearing  and  deciding^, 
without  the  interference  or  controul  of  the  Court.     They  are 
constituted  the  sole  judges  of  the  competency  and  efiect  of 
evidence,  and  of  every  question  of  law  or  fact  arising  in  the 
cause  ;  and  so  far  from  their  award  being  subject  to  the  ap- 
pi'obation  of  the  court,  it  is  to  have  the  effect  of  a  judgment 
from  the  time  it  is  entered  on  the  docket  of  the  prothonotary, 
and  to  be  a  lien  on  the  real  estate  of  the  party  against  whom 
it  is  made,  until  reversed  on  an  appeal.     The  appeal  seems 
to  have  been  the  only  remedy  immediately  contemplated  by 
the  legislature.     Neverthelesb,  as  the  award  was  to  have  the 
effect  of  a  judgment,  it  has  been  decided  that  a  writ  of  error 
would  lie  on  it,  in  consequence  of  which  it  might  be  reversed 
for  errors  appearing  on  the  face  of  the  proceedings.     Some 
things  there  are,  however,  which  the  law  requires  to  be  done, 
before  the  jurisdiction  of  the  arbitrators  attaches,  and  these 
things  the  Court  may  enquire  into.     The  law  prescribes  the 
mode  for  entering  the  rule  for  arbitration  and  appointing  the 
arbitrators,  and  certain  other  things  to  be  done  by  the  arbi- 
trators before  they  proceed  in  the  cause;  these  things  may 
be  enquired  of  by  the  Court  in  which  the  action  was  depend- 
ing at  the  time  the  rule  was  entered,  because,  where  the  ju- 
risdiction is  never  vested  in  the  arbitrators,  the  proceedings 
are  void,  and  the  jurisdiction  of  the  Court  is  not  taken  away. 
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Bat  when  once  the  jurisdicdon  of  the  arbitnitors  has  com-     1818. 
pletely  attached,  the  cause  is  out  of  Court,  nor  can  the  Court  PhUaM^a. 
afterwards  make  enquiiy  into  the  proceedings  before  the  ar-  '^tmaamm  " 
bitrators.     When  the  award  is  returned  and  entered,  it  is     ^^^ 
considered  as  a  record  of  the  Court,  and  execution  may  be 
sued  oot  upon  it.     Should  it  appear  on  the  face  of  the  award, 
that  the  arbitrators  had  exceeded  their  jurisdiction^  9that 
the  award  was  contrary  to  law,  it  would  be  subject  to  rever- 
sal on  a  writ  of  error  if  the  suit  was  depending  in  an  inferior 
Court,  and  if  depending  in  ihis  Courts  we  might  set  it  aside 
because  no  writ  of  error  lies  from  this  Court.     Whether  an 
inferior  Court  might  set  an  award  aside  in  suchr  case,  is  not 
now  the  question.    But  in  whatever  Court  the  suit  was  de- 
pendingy  there  is  no  remedy  but  by  appeal,  for  matters  not 
appearing  on  the  record  which  took  place  in  the  proceedings 
before  the  arbitrators  during  the  time  in  which  the  cause  was 
out  of  Court,  viz.  Irotti  the  time  when  the  jurisdiction  became 
vested  in  the  arbitrators,  to  the  time  when  the  award  was 
entered  in  the  prothonotary's  docket.     It  is  the  opinion  of 
the  Court,  therefore,  that  it  is  improper  to  hear  the  evidenoe 
offered  by  the  plaintiff,  because,  if  the  fact  were  proved,  it 
would  not  be  relevant.     The  rule  to  shew  cause  why  the 
award  should  not  be  set  aside,  must  be  discharged. 

Rule  discharged. 


The  Commonwealth  against  Baird. 


Julj  13. 


THE  following  indictment  was  removed  into  this  Court    What  eon- 
by  certiorari  from  the  Mayor's  Court  of  the  city  of  /%i.  ^*5|^SS|J 
ladelphia.  P*"*  f^f  •^- 

*  ing  •piritOQi 

liquors  with- 

•*  City  of  Philadelphia^  ss.  October  Session,  1817.     '^)^^^{^ 

<*The  grand  jury  of  the  Commonwealth  of  Pennsylvania^'^^^^^^ 
inquiring  for  the  city  of  Philadelphia,  upon  their  oaths  and  oompetent 
affirmations  respectively,  do  present,  that  jfames  Baird^  late  JriS^wShSS 
of  the  city  aforesaid,  yeoman,  on  the  first  day  of  October ^'^^^^^"^^l^^* 
m  the  year  of  our  Lord  one  thousand  eight  hundred  and  been  Mtuailj 
seventeen,  and  at  divers  other  days  and  timcs^  as  well  before  J^^IjJ^ent 


Digiti 


zed  by  Google 


148  CASES  IN  THE  SUPREME  COURT 

1818*     ^  afterwards  at  the  city  aforesud,  and  withui  the  jurisdic 

PhOadeiphia.  of  this  Couit^  with  force  aod  amis,  did  keep  a  dppling  bouae 

The  Com-   Without  any  license  so  to  do^  first  had  aad  obtainuDd,  accord- 

moQvetith  ^^  ^  ^^^  ^^  ^^^  ^^^  Utitt^  without  sach  license,  com* 

B^^^*  monly  and  publicly  did  tell  and  utter ^  and  cauic  to  be  Bold 
and  uttered  to  sundry  persons,  divers  quanUdes  of 
bnulil^,  aSd  whiskey  and  other  spiritous  liquors,  by  leee  t 
sure  than  onepint^  contrary  to  the  form  id  the  act  of  assem- 
bly in  such  case  made  and  proyided*  and  against  the  peace 
and  dignity  of  the  Commonwealth  of  Penneyhanku^ 

It  was  tried  at  Niei  Friue^  on  the  10th  Aprils  1818,  befboe 
Gibson  J.  who  reserved  the  point,  whether  Jehn  Antrim^  a 
taxable  inhabitant  of  Philadelphia^  but  not  actudly  taxed, 
was  a  competent  witness  for  the  Commonwealth. 

The  cause  now  came  on  for  argument  on  the  pcunt  reserv- 
ed, and  also  on  the  following  reasons  in  arrest  of  judgment* 

1.  The  indictment  charges  the  defendant  with  keefMng  a 
tippling  house,  but  the  act  of  assembly  on  which  it  is  founds 
ed,  (act  of  25th  Marchf  181 7,X^)  does  not  mention  any  such 
offence. 

2.  The  offence  is  not  laid  to  have  been  committed  on  any 
particular  day,  but  on  divers  da3rs^  as  well  before  as  after  the 
first  day  of  Auguet^  1817. 

3.  The  indictment  lays  the  offence  to  have  been  committed 
in  the  city  of  Philadelphia^  and  not  in  the  city  and  county  ac- 
cording to  the  words  of  the  act  of  assembly. 

4.  The  indictment  charges  the  defendant  with  seUing  and 
uttering  liquor ;  whereas  the  act  speaks  of  selling  and  deli* 
vering  liquor. 

5.  The  indictment  charges  the  defendant  with  selling 
divers  quantities  of  Uquor  by  less  measure  than  one  pint^ 
whereas  it  ought  to  have  followed  the  words  of  the  act, 
and  stated  the  offence  to  have  consisted  in  selling  and  re- 
tailing less  than  one  pint^  delivered  at  one  time  and  to  oae 
person. 

6.  The  offence  is  not  indictable.  The  remedy  is  by  a  ^ 
tarn  action  for  the  penalty,  to  be  recovered  with  costs  of 
suit. 

(a)  Pwrd.Dig.\XS. 
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C  y.  InfferacU^  who  argued  the  case  on  behalf  of  the  de-     1818. 
finidant,  cited  thiU.  Ev.  93.    Act  of  3d  April^  I794^d)  pf^uadapfda. 
1  Okty  m  Crhn.  LaWf  5lf  5.  381.  M6.     Act  of  19th  Jtarchy   TheCom. 
irsS^^)    1  Ckititf  on  Crim.  Law^  2ir,  818.  231.     Jtkm^  177*   inooweaich 
194.    The  Commonwealth  ▼.  Seark^c)    Hawk.  b.  %.  ch.  25.     Bauu). 
sect.  4. 

P.  A.  Browne^  for  the  Comuio&weakb,  cited  Phill.  Ev.  91. 
34.36.  Windham  y.Chetwyndj^d)  JaeoVo  Law  Diet.  Poor. 
Actt  of  1706.  iriO.  1731.  n%z\e)  Failo  et  aL  v.  Belknap.{f) 
Corwein  v.  Hames.(g')  Overseers  of  Fbuhing  v.  Overseers 
of  Jamaica^h)  Meade  v.  Rolm$on.{t)  1  CfUtty  on  Crim. 
LgWj  £38. 318.     77^r  Commonwealth  v.  Sharpless^^j) 

The  opinion  of  the  Court  was  delivered  by 

DuNCAH  J.  This  was  an  indictment  in  the  Mayor's  Court, 
for  keeping  a  tippling  hou8e»  in  the  city  of  Philadelphia^  re- 
moved by  certiorari  into  this  Court,  and  is  in  these  words. 
(His  honour  here  read  the  indictment.) 

On  the  atrial,  a  taxable  inhabitant  was  received  as  a  wit- 
ness, and  the  point  as  to  his  competency,  reserved  for  the 
opinion  of  the  Court.  The  defendant  has  likewise  moved, 
to  arrest  the  judgment,  for  the  following  reasons.  The  in- 
dictment is  founded  on  the  act  of  85th  Marchy  1817.  (Here 
Judge  Duncan  referred  to  the  actf  and  stated  the  reasons 
which  had  been  filed.) 

The  naotion  in  arrest  of  judgment,  will  be  first  disposed  of^ 
in  doing  which,  it  will  be  proper  to  consider  the  various  le- 
gislative provisions  on  this  subject.  The  act  of  1710, 1  Sm. 
L.  73,  provides,  that  no  person,  without  license  from  the 
justices,  shall  keep  a  public  house  of  entertainment,  tippling 
bouse,  or  dram  shop*  under  the  penalty  of  five  pounds ;  one 
half  thereof  to  the  Governor^  and  the  other  half  to  the  use 
of  the  poor,  of  the  city  or  township  where  the  offence  shall 
have  been  committed.  By  a  supplement  to  this  act,  passed 
36th  Augustf  1731,  1  Sm.  L.  137,  it  is  enacted,  that  no  per- 
son, not  qualified  as  by  the  above  recited  act,  stydl  presume 
to  sell  or  barter  with,  or  deliver  any  wine,  rum^  &c.  which 

(a)  5  Sm,  L.  ISS.  (/}  1  Johnt.  4S6. 

(A)  S  Am.  Xr.  «5.  (J")  11  Johw.  70. 

(r)  8  Jlfem.  SSS.  (A)  IS /oAnt.  SS5. 

(<0  1  Burr.  423.  (>}  mUei,  MS. 

(«)  Purd,  Dig.  411, 41S.  414.  (.i)  S  Serg,  U  Jiavle,  91. 
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1818.     shall  be  usedf  or  drank  in  their  houses,  jrards  or  sheds,  or 
PhUoidapfda.  shall  be  so  used  or  drank,  in  any  shelter,  place  or  wood,  near 
iiieCom-   or  adjacent  to  diem,  widi  their  privity  or  consent,  by  any 
moDwemith   (Q|||p||||]^  ^f  negroes,  servants,  or  others,  or  retsul  or  sell  to 
Baibd.      uny  person  or  persons,  whatsoever,  any  rum,  brandy,  or  other 
spirits,  by  less  quantity  or  measure  than  one  quart,  nor  amy 
wine,  by  any  less  measure  or  quantity  than  one  gallon,  nor 
any  beer,  ale,  or  cyder,  by  any  less  quantity  than  two  gallons, 
and  the  same  liquors  respectively  delivered  to  one  person, 
and  at  one  time,  under  the  same  penalty,  as  is  prescribed  by 
the  act  of  iriO.     By  the  act  of  19th  March^  1783,  3  Sm.  L. 
65,  it  is  provided,  that  if  any  person  or  persons,  shall  here- 
after retail  and  sell,  less  than  one  quart  oi  rum,  wine,  brandy, 
or  other  spirits,  to  be  delivered  at  one  time  to  one  person, 
without  having  first  obtained  a  license  agreeably  to  hiw,  for 
that  purpose,  he  or  they  shall  forfeit  and  pay,  for  every  such 
offence,  the  penalty  of  ten  pounds* 

The  most  solid  objection  to  this  indictment,  is  the  omis- 
sion to  state,  that  the  liquor  was  delivered  at  one  time,  and 
to  one  person^  and  I  own,  that  if  this  were  rea  integra^  it 
would  be  difficult  to  answer.  But  it  will  be  cfbserved,  that 
the  same  words  are  used  in  the  act  of  1721,  ^  and  the  same 
liquors,  respectively  delivered  to  one  person^  and  at  one 
time.^'  And  in  the  act  of  1783,  «<  shall  sell  or  retidl,  leas 
than  one  quart,  and  to  be  delivered  at  one  time,  and  to  one 
person.^^  The  only  alteration  in  dafr  aist  of  1817,  is,  that  in 
the  city  and  county  of  Fhiladelphia^  the  offence  is  to  consist 
of  selling  less  than  one  pint,  instead  of  one  quart,  the  pe* 
nalty  is  increased,  and  in  the  distribution  of  the  penalty. 
Keeping  a  tippling  house  is  still  an  offence.  Keeping  a 
tippling  house  in  the  city  and  county  of  Fhiladelphiaj  the 
overt  act  being  the  retailing  of  liquor,  by  less  measure 
than  one  pint,  is  punishable  under  this  statute.  This  form 
of  indictment  having  prevailed  for  eighty  years;  been  adopt- 
ed by  successive  attorney  generals ;  the  provisions  of  die  se- 
veral acts  being  nearly  if  not  altogether  in  the  same  words,  the 
Court  will  sot  say,  that  all  the  prosecutions  during  that  long 
period  of  time  are  erroneous ;  for  it  is  admitted,  that  this 
has  been  the  only  lorm.  A  continued  and  cotemporaneoos 
practice,  under  a  statute,  in  a  matter  merely  formal,  ought 
not  lightly  to  be  disturbed.  The  Court  have  less  difficulty 
in  deciding  the  remaining  points.    The  only  remedy  is  by 
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indictment.    The  keeping  a  tippling  house  is  an  indictable     1818. 
offence.     The  general  prohibition,  under  penalty,  to  sell  li-  Philadelphia. 
quors  by  less  measure  than  one  quartt  would,  it  is  admitted.    The  Com- 
rmder  the  act  indictable,  unless  some  particular  mode  of   "*^"^^*^ 
recovering  the  penalty  is  prescribed,  and  the  remedy  by  ac-      Baibo. 
tion^  is  inferred  from  the  use  of  the  words  costs  of  suit^  in 
the  2d  section.    This  appears  a  forced  inference,  not  war- 
ranted by  a  just  construction  of  the  whole  act;  for  how  in  a 
qui  tarn  action,  could  the  Court  sentence  the  offender^  if  con- 

£'cted  to  pay  the  penalty  or  to  the  penitentiary  houscf  to  be 
iptat.haurd  labour?  As  to  the  c^ence  being  laid  in  the 
city,  if  it  could  not  be  so  laid,  it  would  foUow,  that  where  the 
retailing  was  in  the  county,  it  would  be  exempted  from  pu- 
nishment; for  though  the  city  might  be  in  the  county,  the 
county  could  not  be  in  the  city.  The  city  and  county  are  to 
be  construed  disjunctively.  Such  is  the  manifest  declara- 
tion of  the  legislature;  for  in  the  distribution  of  the  penalty, 
one  half  is  to  enure  to  the  guardians  of  die  poor  of  the 
township  or  district  where  the  offence  shall  occur.  Any 
other  construcdon  would  render  the  act  insensible  and  void; 
nor  is  there  any  such  inflexible  rule  in  the  construction  of 
penal  statutes,  that  you  must  abide  by  the  very  letter;  for  in 
die  construcdon  of  penal  statutes,  the  strict  meaning  of  the 
expressions  has  been  departed  from,  in  order  to  comply  with 
die  manifest  spirit  and  intendon  of  the  law.  1  Binn.  27r. 
Nor  does  regard  to  criminals  require  such  construction  of 
words,  perhaps  not  absolutely  clear,  as  would  tend  to  de* 
stroy  and  evade  the  very  intention  and  meaning  of  the  act. 
It  is  not  unfrequent  in  die  construcdon  of  statutes,  to  take 
the  disjuncdve  as  a  copulative,  and  the  copuladve  as  a  dis- 
junctive, in  order  to  make  the  words  stand  with  reason,  and 
the  intent  of  the  framers  of  the  law.  Pioxv.  296,  6  Cranch^  7. 
They  are  so  to  be  considered  here.  An  act  declaring  that  a 
particular  act,  committed  in  the  counties  of  Philadelphia  and 
Bucks,  should  be  punished  in  a  certain  manner,  necessarily 
means  in  either  county,  for  it  could  not  be  committed  in 
both  ;  it  describes  a  certain  district,  consisting  of  two  coun*'^  ^ 

des ;  if  not  so  considered,  the  offence  never  could  be  com- 
mitted ;  it  could  not  be  committed  in  both  counties. 

Having  thus  disposed  of  the  reasons  in  arrest  of  judgment, 
die  Court  proceed  to  consider,  whether  on  an  indictment 
founded  on  this  act,  a  taxable  inhabitant  is  a  competent  wit- 

Vol.  IV.— T 
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1818.  ness.  It  is  not  stated,  that  the  witness  was  actually  assessed 
Philadelphia,  or  rated.  If  this  had  been  so  stated,  another  question  would 
The  Com-  have  been  presented  to  their  consideration,  than  the  one  re- 
monweaith  5^,.^^^  .  ^ng  admitting  of  little  difficulty ;  one  on  which  the 
Baiko.  Court  could  entertain  no  doubt,  that  such  immediate,  direct, 
and  certain  interest  would  exclude.  It  would  require  legislative 
provision  to  make  such  rated  inhabitant  a  competent  witness. 
Interest  in  the  question  never  can  influence  the  question  of 
competency.  The  only  inquiry  is.  Is  he  interested  in  the 
decision  ?  The  interest  in  the  case  must  be  fixed  and  certain, 
not  dubious  and  contingent.  By  the  act  of  dd  Apriif  1794,  all 
inhabitants  are  made  competent  witnesses,  respecting  the 
settlements  of  the  poor.  3  Smithes  Laws 9  126..  And  by 
the  act  of  2d  February^  1808,  4  Smithes  Laws^  492,  in  att 
actions  brought  by  directors  of  the  poor  of  the  county  of 
Dauphin  for  the  recovery  of  any  gift,  grant,  fine,  forfeiture, 
&c.  every  person  resident  in  the  county  is  declared  to  be 
competent  to  hear,  try,  and  give  testimony  touching  the  mat«^ 
ters  in  controversy.  Whether  this  would  extend  to  fines  on  io^ 
dividuals  where  part  of  the  penalty  goes  to  the  directors  of 
the  poor,  it  is  not  necessary  to  decide.  It  seems  by  the 
words,  to  extend  only  to  actions  commenced  by  the  directors 
of  the  poor ;  this  act,  however,  is  local,  and  confined  to  the 
county  of  Dauphin.  In  a  case  where  the  exclusion  of  a  wit- 
ness would  deprive  the  state  of  all  means  of  conviction, 
would  exclude  the  only  evidence  the  nature  of  the  case  would 
generally  admit  of,  further  than  decided  cases  have  gone,  I 
would  not  be  disposed  to  extend  the  disqualification.  The 
liability  to  assessment  has  not  been  deemed  such  an  interest 
as  would  disqualify ;  the  witness  was  not  rated  when  he 
gave  the  testimony ;  he  might  never  be  rated  j  he  might  cease 
to  be  an  inhabitant,  or  become  exempt  from  taxation.  It  is  too 
remote  a  possibility ;  a  contingency  altogether  so  uncertain, 
that  he  cannot  be  said  to  have  an  immediate  and  direct  inte- 
rest in  the  question,  or  in  the  fund  arising  from  the  distribu- 
tion of  the  penalty.    The  witness  was  properly  received. 

Judgment  for  the  Commonwealth. 
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1818. 

Pluladelpfaa, 

Caammokd  and  another,  surviving  executors  of  Kay, 

surviving  partner  of  Clow  against  The  Trustees  of 
the  late  Bank  of  the  United  States. 

Saturdof, 
Julj  18. 

IN  this  case  the  following  was  delivered  as  the  opinion    TheCoart 
of  the  Court,  by  ^>"  no*  o"^er 

^  the  garnishee 

in  a  foreign  at- 

TiLGHMAN  C.  J.     The  plaintiflF  in  this  case,  havine  ob-^»<*«»«nf  ^ 

...  .  iti-i         .1  1  t       Mtwer  uter- 

tained  judgment  against  the  dctendant  in  the  attachment,  has  rogatories 
issued  2i  scire  facias  against  the  garnishee,  returnable  to  theJiJ^j^'^j^}'' 
next  term.    The  plainti£F's  attorney  now  moves  for  an  order,  28th  Septem- 

.u  .    I.  •  L         1.    «  /  1.  >er,  1789,be- 

toat  the  garnishee  shall,  at  some  day  prior  to  the  return  ot  fore  the  retam 
the  scire  facias^  answer  interrogatories  filed  under  a  supple- ^|J^^J^^j-(^ 
ment  to  the  attachment  act,  passed.  28th  September^  1 789,  him.  The  in- 
2  Sm.  L.  502.  Although  the  attachment  is  always  served  on  mSi^  served 
the  garnishee,  yet  before  any  judgment  can  be  entered,  to  ^*  J^^^anj^if 
feet  him,  it  has  been  the  uniform  practice  to  issue  a  ^cire  the  garnishee 

y"     •  •         •  •  rw%%  >./<.•  ■        •  makes  an?  de- 

acias  against  him.    This  scire  facias  is  not  expressly  given  i^y  jq  answer- 
by  any  act  of  assembly,  but  is  probably  derived  from  thej°|^J^Jjp 
custom  of  London,  which  we  have  followed  in  our  proceed- the  writ,  the 
ings  in  foreign  attachments.      The  garnishee  then,  being  „^esQoh  or- 

called  on  to  appear  on  a  certain  day  mentioned  in  the  ^cire^f*"*'!!**- 
y.    .        .  ^^  ,      ^  ,       ^  .         .         .       ij    .     «*leratetho 

Jacias,  It  appears  to  the  Court  improper  that  he  should  be  piaintiflPto  re- 
ordered to  answer  interrogatories  before  that  day.  The  inter- •^*^" 
rogatories  may  be  sent  out  and  served  with  the  scire  facias^ 
and  then  if  the  garnishee  makes  any  delay  in  answering  them 
after  the  return  of  the  writ,  the  Court  will  make  such  further 
order  as  will  expedite  the  plaintiff's  recovery.  This  we  un- 
derstand to  have  been  the  practice,  and  we  see  no  cause  for 
departing  from  it. 


£kd  07  March  Term,  Eastern  District,  1818. 
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Lancaster  District,  MAY  TERM,  1818. 


The  Commonwealth  against  Hambright. 


1818. 

Lanauter. 


TSteuUttf, 
May  19. 


IT  appeared  on  the  return  of  a  habeas  corpus j  by  which    When  ano^ 
Amos  Harmer  was  brought  before  the  Court  by  the  defend-  refatcd  todi" 
ant,  the  jailor  of  Lancaster  county,  that  he  had  been  toke°  jj^^^ 
on  a  capias  ad  satisfaciendum^  rictumable,  to  Aprils  1818,  in  from  arrest  on 
the  Common  Pleas  of  Lancaster  county,  issued  in  a  suit  by  prhS^  thia 
William  M^'Kim^  assignee  of  John  Fettit,  against  him  and  ^"^^"^'^ 
several  other  defendants,  which  the  Court,  on  motion  and  beaa  cmpw. 
after  argument,  set  aside,  being  of  opinion,  that  there  was  no 
judgment  against  him,  and  that,  therefore,  the  writ  was  void. 
About  an  hour  after  the  order  for  his  discharge,  he  was  arrest- 
ed at  the  suit  of  the  same  plaintiff  under  a  capias  ad  respoU' 
dendum,  issued  against  him  and  one  of  the  other  defendants  in 
the  former  suit,  returnable  to  August  Term,  1818.     By  vir- 
tue of  this  writ  he  was  imprisoned,  and  the  Court  of  Com- 
mon Pleas  refused  a  rule  to  shew  cause  why  he  should  not 
be  discharged. 

Torter  and  Hopkins^  in  his  behalf,  now  moved  for  his  dis- 
charge, on*  the  ground,  that  it  was  a  breach  of  privilege  to 
arrest  him,  while  he  was  attending  the  Court  of  Common 
Pleas,  in  order  to  obtain  his  discharge  from  the  capias  ad 
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^'"os  ffj^^'"''''^ '»' the  return    r  ^'"*'%. 
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1818.      satisfaciendum^  for  which  they  cited,  3  £ac.  Ab.  4£5.  Hob. 
Lanc4uter       Cor.  B.  Vough.  153.    Salk.  350. 
The  Com- 

mooweaith  Buchannan^  for  the  defendant,  opposed  the  motion,  argu- 
Haxbbight.  ingy  that  the  privilege  by  which  suitors  were  protected,  was 
the  privilege  of  the  Court,  and  not  of  the  party,  and  that  it 
was  entirely  in  their  discretion,  whether  to  allow  it  or  not* 
Cameron  v.  Lightfoot,{a)  Streets  Case^b)  It  was  the  pro- 
vince of  the  Court  of  Common  Pleas  to  protect  their  owa 
suitors,  and  they  had  thought  proper  to  refuse  the  privilege 
claimed  on  this  occasion.  If  this  Court  may,  upon  a  habean 
corpus^  discharge  a  man  arrested  under  the  process  of  ano- 
ther Court,  on  such  ground,  every  Court  and  every  Judge 
of  the  Common  Pleas,  may  discharge  persons  arrested  <»i 
writs  issued  by  this  Court. 

But  this,  he  contended,  was  not  a  case  of  privilege.  The 
discharge  from  arrest  under  the  capias  ad  satisfaciendum  did 
not  discharge  him  from  arrests  for  other  causes,  and  no  ad- 
judged case  could  be  founds  in  which  privilege  was  allowed 
under  such  circumstances. 

By  The  Court.  The  Court  of  Common  Pleas  having  de- 
cided, that  the  prisoner  was  not  entided  to  privilege  from 
arrest,  we  are  of  opinion,  that  this  Court  ought  not  to  inter- 
fere,  and  therefore  the  prisoner  is  to  be  remanded. 

Prisoner  remanded. 

(a)  9  £L  Mep,  U90.  (6)  1  VaO.  35fi. 
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1818. 

Seidenbender  and  another  against  Charles's  ad- 

ministrators.  4SR  i5i| 

27  SC  ^3581 
In  Error.  ^ 

fVeanetdtty, 
M«y20. 

IN  the  Court  of  Common  Pleas  of  Lancaster  county,    An  aetioo 
from  wluch  this  case  was  broutrht,  by  writ  of  error,  a  state-  ^^^^^  «lHm 
ment  ot  the  facts^  upon  which  the  merits  of  the  controversy  prohibited  bj 


a  fUtute,  ean- 
iQain- 


rested,  was  agreed  upon  by  the  administrators  of  Joseph  JSt^ 
Charles^  who  were  plaintiffs  below,  and  the  defendants,  to  be  ^°^^.*  *'' 
considered  as  a  special  verdict,  and  judgment,  without  pre-  naity  be  im- 
judiceto  cither  party,  was  to  be  entered  upon  it,  against  KSJ^^Ji^^ 
Christian  Stoner,  one  of  the  defendants.  Christian  Seidenben*-  •nd  it  be  not ' 
ier^  the  other,  having  gone  off.     The  object  was  to  obtain  a  oIm^,  t^at^' 
speedy  decision  by  the  Supreme  Court,  upon  the  validity  of  JJ^J^L^*' 
the  contract  on  which  the  suit  was  brought.  A  lotteiy 

for  the  dispo- 
■alof^am^ 

The  following  is  the  substance  of  th*^  statement.  prohlbiUOT^of 

Joseph  Charles^  the  intestate,  being  in  his  life-time,  seised  <^  «ctof  I7th 
in  fee  simple,  of  a  tract  of  land,  in  Lancaster  county,  known  i762/a^*no 
by  the  name  of  the  Blue  Rock  farm,  which  he  had  purchased  ^^^^^ 
for  1,000  dollars  an  acre,  advertised,  that  he  had  laid  out  a  t|>e  price  ofa 
town  upon  it,  called  the  town  of  Blue  Rocky  on  the  eastern 
side  of  the  Susquehannah  river,  consisting  of  two  hundred 
lots,  of  from  fifty-two  to  fifty-five  feet  front,  and  one  hun- 
dred and  thirty  feet  deep,  laid  off  in  sixty-four  squares,*  pro- 
ducing one  hundred  and  twenty-eight  comer  lots,  all  front- 
ing on  streets  sixty  feet  wide,  and  extending  to  fourteen 
feet  wide  alleys.     The  advertisement  then  set  forth,  a  num- 
ber of  advantages  of  situation,  soil,  &c.  possessed  by  the  site 
of  the  intended  town,  and  proceeded  to  state,  that  lot  No. 
34f  was  entitled  to  an  elegant  new  two  story  dwelling  house, 
worth  11,000  dollars;  No.  25,  to  an  ice  house ;  No.  28,  to  a 
large  new  bam,  and  stabling,  estimated  at  3,000  dollars ;  No. 
15,  to  a  log  stable  ;  No.  16,  to  a  log  dwelling  house  ;  all  in 
good  repair,  and  that  No.  7  and  8,  would  be  granted  to  lot 
holders,  for  public  use  ;  the  whole  of  which  he  offered  for 
sale,  in  the  following  manner.     Each  purchaser  was  to  re- 
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1818.      ceive  a  certificate,  entitliDg  him  to  such  lot  as  might  be  drawn 

Zanoatter.     against  its  number^  on  receiving  which,  he  was  to  give  his 

Seidht-     notes  with  approved  security,  for  the  payment  of  three  hun- 

ttd'^^er  ^^^^  ^^^  thirty  dollars;  one  hundred  and  thirty  to  be  paid, 

V*         when  a  deed  in  fee  simple,  at  the  expense  of  the  purchaser, 

adroiniitn.   should  be  duly  executed  and  tendered  for   such  lot,   as 

might  be  drawn  to  his  number;  one  hundred  on  the  1st 

Marchj    1815,    and   the    remaining   one  hundred,  on  the 

1st  Marchf  1816,  without  interest.     Immediately  after  the 

certificates  were  sold,  the  lots  were  to  be  drawn  for,  by 

numbers,  under  the  direction  of  the  purchasers,  of  which 

public  notice  was  to  be  given* 

Seidenbender  and  Stoner  purchased  certificate.  No.  102, 
by  which  they,  their  heirs  and  assigns,  were  to  be  entitled  to 
a  deed  in  fee  simple,  for  such  lot  as  might  be  drawn  against 
that  number,  according  to  the  plan,  for  disposing  of  and  de- 
termining the  ownership  of  lots,  laid  out  on  the  eastern  bank 
of  the  Susquehannah  river,  &c.  which  was  signed  by  Joseph 
Charles.  On  receiving  this  certificate,  they  delivered  to 
Charles^  their  notes,  according  to  the  terms  above  mention- 
ed. That,  upon  which,  the  present  suit  was  brought,  was  in 
these  words : 

"  Note  i  130.  On  the  delivery  of  a  deed  in  fee  simple, 
(at  my  expense,;  for  such  lot  as  may  be  drawn  against  certi- 
ficate, No.  102,  purchased  by  us,  in  the  town  of  Blue  Rock^ 
on  the  eastern  bank  of  the  Susquehannah  river,  we  pro- 
mise to  pay  unto  Joseph  Charles^  his  heirs  or  assigns,  with- 
out defalcation,  one  hundred  and  thirty  dollars,  for  value  re- 
ceived. 

' "  Christian  Seidenbender. 
Christian  Stoner. ^^ 


u 


A  deed,  duly  executed  and  acknowledged,  by  Charles  and 
his  wife,  conveying  to  Seidenbender  and  Stoner^  in  fee  simple, 
the  lot  drawn  to  their  number,  was  delivered  to,  accepted, 
and  recorded  by  them ;  and  whether  upon  these  facts,  die 
plaintiffs  were  entided  to  recover,  was  the  question  presented 
for  the  Court's  decision. 

The  case  was  argued  at  an  adjourned  Session  of  this  Court, 
on  the  nth  October,  1817. 
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M9ntff9mery  and  Buck^num^  for  the  phiintift  in  errcnr.  1818* 

The  single  question  is,  whether  the  plan  adopted  by  yo*  Lancatter. 
seph  CharkSj  for  the  disposal  of  the  lots  in  the  town  of  Blue     Smurl 
Xocij  was  a  lottery  prohibited,  within  the  meaning  of  the  M^^lmSer 
several  acts  of  assembly,  regulating  lotteries ;  for  if  it  were,        v* 
ahhoagh  a  penalty  is  imposed  on  those  who  contravene  the  adtomittrf 
law,  no  contract  founded  on  such  illegal  transaction,  can  be       ^°"* 
carried  into  effect.     Where  a  contract  is  against  the  princi- 
ples of  the  coiiim<m  law,  against  the  provisions  or  the  spirit 
and  poUcy  of  a  statute,  agiunst.  justice,  or  against  morals,  no 
actian  in  affirmance  of  such  contract,  can  be  supported; 
nor  win  the  infliction  of  a  penalty  by  a  statute,  give  life  to  a 
contract  founded  upon  the  forbidden  transaction.    The  truth 
of  this  position  is  proved  l^  a  multitude  of  authorities,  as 
weO  as  founded  upon  a  just  and  true  policy.     Powell  on 
fkfU.  176.    1  Bubt.  38.    Mead  v.  Bygott.{a)   Com.  on  ConK 
30.     1  Fonb.  b.   1.  c.  4.    Earl  v.  Peale.(b)   Bull.  N.  P. 
146.  Coulon  T.  Maybin.(c)  Muhell  v.  Smith.(d)  Biddie  r. 
yame9.{e) 

At  an  eariy  period,  our  legislature  appears  to  have  beeii 
impressed  with  a  sense  of  the  pernicious  ccmsequences  of 
gaming  by  lotteries,  and  to  have  been  studious  to  prevent 
their  progress.  In  the  year  17S9,  an  act  of  assembly  was 
passed,  inflicting  a  penalty  of  one  hundred  pounds,  upoa 
any  person,  who  should  set  up  a  lottery  within  the  pro- 
rince,  which  was  repealed  by  an  act,  passed  on  the  17th  Fe*» 
bruartfy  1763,(y*)  the  preamble  of  which  declared,  that  mis* 
ehievous  and  unlawful  games,  called  lotteries,  tending  to  the 
corruption  of  youth,  and  the  ruin  and  impoverishment  of 
many  poor  families,  had  been  set  up  in  the  province,  and 
that  such  pernicious  practices,  not  only  gave  opportunities 
to  evil  disposed  persons,  to  cheat  and  defraud  the  honest  in- 
habitants of  this  province,  but  proved  introductive  of  vice, 
idleness,  and  immorality,  injurious  to  trade,  commerce,  and 
industry,  and  against  the  common  good,  welfare,  and  peace 
ef  the  province,  and  pronounced  all  lotteries  whatsoever, 
whether  public  or  private,  to  be  common  and  public  nui* 
sancea,  and  against  the  common  good  and  welfare  of  the  pro* 
vince;  and  imposed  a  penalty  of  five  hundred  pounds^  upon 

(a)  Cro  EUx,  330.  (d)  1  Birm.  110. 117, 

{b  10  Mod.  67.  \e)  6  Binn.  321.  399. 

(c)  4  Teatm^  S4.  (/)  1  5W,  Z#.  846. 
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1818.  every  person  who  should  set  up  or  erect,  any  such  lottery,  P^Yt 
Zancatier.  or  device,  to  be  played  at,  drawn  at,  or  thrown  at,  or  should 
biJDK^^-  procure  the  same  to  be  done,  by  dice,  lots,  cards,  bsdls,  tick- 
and  aDo^er  ^^?  ^^  ^^Y  o^l^cr  numbers  or  figures^  or  in  any  other  man- 
'»•  ,  ner  whatsoever.  In  the  same  spirit,  a  penalty  not  exceeding 
admiDUira-  one  hundred  dollars,  is  imposed  by  the  act  of  ^  March^ 
**""*•  1805,(fl)  upon  every  person  who  should  oflFend  against  the 
provisions  of  that  law,  which  was  made  for  the  more  eSec- 
tual  prevention  of  excessive  and  deceitful  gaming,  to  prevent 
unlawful  sales  of  chances  of  lottery  tickets,  and  to  prevent  in- 
suring for  or  against  the  drawing  of  such  tickets ;  and  by  the 
act  of  2d  Aprily  1811,(&)  a  penalty,  not  exceeding  two  thou- 
sand dollars,  is  inflicted  on  any  person,  who  shall  sell,  ad- 
vertise, or  expose  to  sale,  any  ticket,  in  any  lottery,  not  au- 
thorised by  the  laws  of  this  Commonwealth,  or  be  in  any 
manner  concerned  in  the  sale  of  such  ticket,  or  in  the  ma- 
'  nagement  of  such  lotteries,  which  penalty  is  appropriated  to 
the  use  of  the  Union  Canal  Company.  That  the  lottery  in 
question,  is  within  the  words  of  the  act  of  1762,  is  not  de- 
nied, nor  does  it  admit  of  a  doubt,  that  it  is  within  its  spirit* 
Its  language  is  as  comprehensive  as  possible,  and  embraces 
all  lotteries  whatsoever.  Whether  land  lotteries  existed 
prior  to  this  act  of  assembly  or  not,  is  immaterial.  The  ob- 
ject of  the  legislature,  was  to  prevent  the  establishment  of  ^dl 
lotteries,  which  were  calculated  to  injure  the  morals  of  the 
people,  and  to  introduce  those  mischiefs  which  were  recited  in 
the  preamble.  Although,  therefore,  they  might  then  have 
had,  in  their  immediate  view,  only  such  as  at  that  time 
existed,  it  can  hardly  be  supposed,  that  they  did  not  intend 
to  extend  the  prohibition  to  all  lotteries,  whatever  might  be 
the  subject  of  them,  whose  consequences  were  of  the  same 
injurious  character.  The  tendency  of  lotteries  of  this  de- 
scription, it  is  scarcely  necessary  to  point  out.  They  are  per- 
haps, more  pernicious  in  the  train  of  evils  which  follow  them, 
than  money  lotteries,  because,  in  addition  to  the  spirit  of 
gaming,  which  they  equally  with  others,  inculcate,  the  loss 
to  the  adventurer  is  greater,  and  it  is  notorious,  that  many 
poor  young  labouring  men,  have  been  ruined,  in  consequence 
of  having  embarked  in  these  town-lot  lotteries. 

The  law  as  laid  down  in  1  Show.  491,  that  the  words  of 
«%  statute  are  not  to  be  enlarged,  so  as  to  comprehend  what 

(a)  4  Sm.  L,  210.  {})  Purd.  Dig.  244. 
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was  not  meant  to  be  included,  is  agreed.  The  true  rule,  how-     1818. 
ever,  on  this  subject,  is  to  be  found  in  the  case  of  Bok  v.  Lanca9ter. 


JRorton^{a)  that  where  the  words  of  a  law  do  not  extend  to  ""sbidbw- 
an  inconvenience  seldom  occurring,  and  do  to  those  which  u^^|[^^r 
happen  frequendy,  they  are  not  to  be  strained  beyond  their  -,  *•  ^^ 
proper  limits  ;  but  if  the  words  comprehend  an  inconvenience  adminiitra- 
which  seldom  occurs,  there  is  no  reason  why  they  should  not  ^*"* 
and  be  extended  to  it,  because  does  not  happen  frequently.  The 
mles  for  the  construction  of  statutes,  are  also  stated  in  6  Bac. 
Ab.  389. 3  Rep.  7.  i  Rep.  123. 11  Rep.  71.  Cro.  Car.  553. 6  Bac. 
Ab.  380.  Plowd.  369.  3  Atk.  204.  Oowp.  543.  1  Bl.  Com.  87. 
The  words  of  the  act  of  1762,  confessedly  embrace  the  lottery 
in  question,  and  it  is  evidently  within  die  mischief  intended 
to  be  cored.  There  is  no  reason,  therefore,  why  it  should  not 
be  comprehended  within  the  prohibition  of  the  law^  because 
this  particular  species  of  lottery  did  not  exist,  when  the  law 
was  passed.  This  act  of  assembly  is  almost  a  transcript  of 
the  statute  10&  11  Wm.  3.  c.  17,  which  certainly  comprehend- 
ed lotteries  of  this  description,  for  the  statute  8  Geo.  1.  c.  2, 
inflicts  a  penalty  of  five  hundred  pounds,  upon  persons  who 
keep  offices  for  the  sale  of  land  by  lottery,  over  and  above 
the  penalties  imposed  by  former  statutes;  which  plainly  shews, 
that  the  statute  of  WtlRam  III.  was  understood  to  extend  to 
such  lotteries,  though  insufficient  to  restrain  them. 

It  is  argued  that  the  proprietaries  themselves  disposed 
of  their  land  by  lotteries  the  legality,  of  which  has  never 
been  questioned.  Such  an  one  as  that  which  was  :ittempted 
in  the  year  1735  could  not  have  been  made  after  1762,  and 
that  which  was  made  in  1769  had  not  the  features  of  a  lotte- 
ry properly  speaking.  The  price  of  all  land  was  the  same, 
but  where  two  or  more  applied  for  the  same  land  it  was  de« 
tennined  by  lot  who  should  have  it.  Nothing  was  paid  to 
the  proprietaries  for  a  ticket  but  merely  seven  shillings 
as  a  fee  to  the  officers  for  entering  the  application.  The 
present  lottery  is  of  a  very  different  character.  Every  thing 
was  to  be  determined  by  chance,  and  the  profit  of  the  lottery 
owner  was  immense.  He  purchased  the  land  for  1000  dol- 
lars per  acre,  and  sold  each  lot,  six  of  which  at  least  were 
contained  in  an  acre,  for  330  dollars,  making  1980  dollars  an 
acre.  The  lots  were  of  extremely  unequal  values ;  one  or 
two  were  worth  large  sums  of  money^  and  the  great  majority 

(a}  Vaush.  SITS. 
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1818.     worA  com]iar«tively  very  Utde.    Who  were  to  be  the  fortu- 
nate possessors  of  the  prizes  was  to  be  detenmiied  by  chfuioe 


SsMmth-  alone ;  and  thus  the  ignorant,  deluded  with  the  hope  of  ob- 
•Jl'iiMtiLr  taiaiog  a  valuable  house  and  lot,  ran  a  great  risk  of  losiag 
^^^        nearly  their  whole  stake* 

rft.  There  is  no  analogy  whatever  between  such  a  distributioB 
of  property  and  a  partition  between  tenants  in  common,  who 
must  be  seised,  each  of  a  certain,  though  undivided  pM> 
tion  of  the  land,  before  the  division  takes  place.  But  here  no 
omveyance  was  to  be  made  until  after  the  lottery  had  been 
drawn.  The  certificate  entitled  the  holder  to  the  lot 
which  might  ie  dnrutn  ag^amtt  its  numkcr.  There  was  no 
vested  asceMuned  right  before  the  drawing,  but  the  right  of 
each  was  dependent  on  a  contingency,  and  as  soon  as  it  did 
vest  it  was  not  to  a  certain  undivided  portion  of  the  whole, 
hut  to  a  particular  lot  distinctly  designated  in  the  plot. 
It  posseased  every  feature  of  a  lottery,  was  productive  of  the 
pernicious  consequences  intended  to  be  guarded  against,  and 
was  therefore  within  the  provisions  of  our  acts  of  assemUy* 

Rog€rM  and  Hopkins^  far  t^  defendants  in  error.  Ex  turpi 
contractu  non  oritur  uctio^  is  a  maxim  which  it  is  not  in- 
tended to  dispute;  but  in  die  contract  on  which  this  suit  is 
founded,  there  is  nothing  which  violates  justice,  morals,  the 
|>r«aciples  of  the  common  law,  or  any  aa  of  assembly*  The 
acheoie  resorted  to  by  Charles  for  the  sale  of  his  land, 
mt  conformable  to  a  praaice  which  has  long  prevailed,  and 
Co  an  uniform  understanding  that  it  was  not  forbidden  by  the 
act  of  1762.  He  purchased  the  land,  and  offered  it  for  sale 
ii»  lots,  the  purchasers  to  hold  as  tenants  in  common,  die 
terms  being  fixed  by  which  each  should  have  his  part  sepa^ 
rately  assigned  to  him.  If  the  holders  of  certificates  had 
purchased  the  whole  tract,  and  divided  it  among  themselves, 
it  cannot  be  denied  that  such  a  division  would  have  been 
legal;  and  this  was  in  effect  doing  the  same  thing.  Tenants 
in  common  may  adopt  what  mode  of  partition  they  think  pro- 
pueri,  and  are  not  obliged  to  divide  the  whole  in  equal  parts. 
On  the  purchase  of  a  certificate,  each  holder  had  a  vested 
interest  in  some  part  of  the  l^d,  though  in  what  part  was  to 
be  determined  by  the  drawing  of  loU.  Nothing  is  more 
common,  and  nothing  can  be  more  fair  and  equitable  than 
such  a  mode  of  dividing  land,  for  which  we  have  die  sanc- 
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tkm  of  even  sacred  authority.    It  was  in  tkis  Maancr  diat     1618. 
tiie  promised  land  was  divided  among  the  Israelites.  Num^  Lamnuttr, 
ber9^  c\u  526,  v.  54, 55, 56.  ch.  33,  v.  54.    Uitiekm  (sect.  £46»)     Smnr- 
aqrs  parceners  may  divide  by  lot,  and  Blackstone  (2  BL  Com.  J^'JJI^^ 
189,)  mentions  this  as  one  of  the  modes  of  division  among   ^   ^*    ,. 
^  ^rceners.     In  yacis^n  v.  Wiiter^(a)  the  tract  in  which  the 
fauid  m  controversy  lay  was  divided  by  lot;  so  in  the  cases  oi 
yadtaon  v.   Vedder^i)   Jackson  v.  Buntcr^(c)  Jackton  v. 
Sessoit^d)  and  Jenks  v.  Backhouse^e)  And  by  the  «« conditions 
and  coBcesuons'*  entered  into  by  William  Penrif  with  the 
first  purchasers  on  the  11th  Juhf^  1681,  {QatL  Laws^  8,)  each 
purchaser  was  to  have  a  city  lot  in  proportion  to  his  purchase 
in  the  countiy,  and  this  was  to  be  assigned  by  lot* 

Lotteries  were  not  forbidden  by  the  common  law.    The 
ittost  easeful  examination  of  the  books  will  not  produce  a 
single  case  in  which  they  have  been  declared  ille^;  on  the 
contrary,  reasoning  from  the  obvious  analogy  between  them 
and  wagers,  they  appear  to  have  been  considered  lawful* 
Wagers,  except  in  particular  cases,  are  lawful,  and  may  be 
recovered;  3  S^hv.  N.  P.  1188,  where  many  cases  are  cited 
in  proof  of  this  position*    Wager  policies  were  good  at  com- 
mon law,  but  prohibited  by  statute  \9Qeo.  II.    Lotteries 
therefore  being  prohibited  only  by  statutes,  in  which  heavy 
penalties  are  imposed  upon  those  concerned  in  them»  these 
statutes  must  be  strictly  construed*     In  giving  a  construc- 
tion to  the  act  of  1762,  the  mischief  which  then  prevailed, 
and  the  remedy  intended  to  be  administered  are  to  be  co». 
sidered^  as  these  are  the  true  and  only  lights  by  which  the 
intention   of  the    legislature   can  be  explored.     Mischiefs 
wbich  have  subsequenUy  arisen  are  not  to  be  taken  into  view, 
because  they  could  not  have  been  contemplated  by  the  fra- 
jners  of  the  act.    The  words  too  must  be  taken  in  their  com- 
mon received  acceptation,  and  are  not  to  be  carried  so  far  as 
to  overthrow  what  the  legislature  did  not  intend  to  meddle 
with.  King  v.  Bishop  ofLond^f)  Simon  v.  Metivier^g)  Strad* 
Ung  y.  Morgaiu(h)   The  act  <^  1 763  was  not  intended  to  apply 
aales  of  land*    The  preamble  declares  that  lotteries  tended 
to  the  corruption  of  youth  and  the  ruin  of  poor  families ;  and 

(o)  S  /oAiw.  M9p.  ISO.  («)  I  Amu.  91. 

(6)  3  Johi9.  Rep,  S.  {/)  1  Show,  491. 

(e)  t  JohHt.  Rep,  WT.  (g)  1  Ml  Rep,  599. 

ii)  8  J^hm.  Cme.  Stl.  {h)  PUwd.  805. 
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1818.      the  law  was  passed  with  a  view  to  such  lotteries  as  this  de- 

Zanca$t€r,    sciiptioii  of  people  were  in  the  habit  of  being  ensnared  by. 

Sbidew-     No  land  lottery  existed  prior  to  1762,  except  diat  established 

andaoother  ^Y  the  proprietaries  in  1755.     It  is  impossible  therefore  that 
V.        3uch  lotteries  could  encourage  vice  and  immorality  in  1762, 

admioiscn-  and  impossible  that  the  legislature  could  intend  to  prohibit 
^"^  them.  ^  Besides,  the  young  and  the  poor,  whose  morals  were 
particularly  to  be  guarded,  never  embark  in  a  lottery  for 
land  in  which  the  price  of  tickets  is  always  too  high  to  be 
within  their  reach.  It  is  a  mode  of  selling  land  highly  use* 
ful,  beoiuse  it  distributes  it  among  individuals  in  small  quan- 
tities, and  was  accordingly  attempted  to  be  introduced  by  the 
proprietaries  themselves  in  the  year  1735, 2  Sm.  L.  149,  note; 
though  as  the  lottery  never  filled,  it  was  not  drawn.  This 
was  a  short  time  after  the  arrival  of  Thomas  Penn^  and  shews 
his  construction  of  the  act  of  1729,  prohibiting  lotteries*  On 
the  opening  of  the  land  o£Bce  too  on  3d  Aprils  1769,  another 
proprietary  lottery  was  established  for  the  disposal  of  land, 
and  the  legality  of  neither  of  these  lotteries  has  ever  been 
questioned.  2  Snu  L.  169.  180,  note.  Our  act  of  1762  very 
much  resembles  the  British  statute  of  10  and  11  Wttiiam 
III.  c.  17.  In  both,  lotteries  are  declared  in  general  terms 
/^  to  be  common  nuisances,  and  in  both  the  enacting  clauses 

are  very  much  alike.  No  adjudged  cases  are  to  be  traced  on 
this  statute,  but  it  was  found  necessary  to  pass  the  statute 
8  Geo.  I.  c,  2.  against  the  sale  of  lands  by  lottery,  which 
affords  an  inference  that  the  statute  of  Wtlltam  did  not  reach 
them.  Both  these  British  statutes,  the  first  relating  to  per- 
sonal property,  the  last  to  land,  were  in  existence  when  the 
act  of  1762  passed.  They  were  both  before  the  eyes  of  the 
legislature,  and  they  followed  that  relating  to  personal  pro- 
perty only.  It  cannot  be  supposed  that  if  they  intended  to 
embrace  land  lotteries,  they  would  not  have  said  so,  when 
the  statute  of  8  Qeo.  I.  was  directly  within  their  view. 
'  But  this  does  not  properly  fall  under  the  denomination  of 
a  lottery;  there  were  no  blanks ;  every  certificate  holder  was 
entitled  to  some  land  for  his  money;  it  was  therefore  defi- 
cient in  one  of  the  pecuHar  and  essential  characteristics  of  a 
lottery.  It  is  a  mode  of  disposing  of  land  which  has  been 
recently  much  resorted  to  in  this  and  other  counties,  and 
under  which  a  great  number  of  very  large  estates  are  held. 
To  pronoupce  it  now  to  be  illegal^  and  that  all  contracts 
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founded  upon  such  transactions  are  void,  will  shake  many  va-      1818. 
luable  titles,  and  introduce  a  multitude  of  evils.  Laneaater. 


The  Judges  this  day  delivered  their  opinions  seriatim. 


BBNBBm 

and  another 

V. 


TiLGHMAN  C.  J.    This  is  an  action  brought  on  a  promis-   J^^SJ. 
sory  note  given  by  Seidenbender  and  Stoner  to  Joseph  Charies       ^"' 
deceased,  for  one  hundred  and  thirty  dollars^  to  be  paid, «« on 
the  delivery  of  a  deed  in  fee  simple  to  the  drawers  of  the 
nole,  for  such  lot  of  land  as  shall  be  drawn  against  certificate 
No.  102,  purchased  by  them  in  the  town  of  Blue  Rock^  on 
the  eastern  bank  of  the  Susquehanna  river/'    The  defend- 
soits  contend,  that  they  are  not  bound  to  pay  this  note,  be- 
cause it  was  given  on  an  illegal  consideration,  to  wit^  cm  the 
purchase  of  a  ticket  in  a  lottery  made  by  Joseph  Charles  de^   - 
ceased,  for  the  sale  of  a  tract  of  land  called  the  Blue  Rock 
Tract.     By  an  act  of  assembly  passed  17th  February^  1762, 
lotteries  are  declared  to  be  ^^  public  nuisances,  and  against 
the  common  good  and  welfare  of  this  province."     If  the  lot- 
tery under  which  this  ticket  was  sold,  be  within  the  act  of 
assembly^  the  consequence  must  be,  that  this  action  cannot 
be  supported,  because  it  would  ill  become  a  court  of  justice 
to  lend  its  aid  to  a  transaction  declared  by  the  legislature  to 
be  ^  against  the  common  good  and  welfare  of  the  state."    It 
was  formerly  a  question,  whether  an  action  would  not  lie  in 
cases  where  a  penalty  was  inflicted  by  statute,  but  the  con- 
tract was  not  expressly  declared  to  be  void.     But  both  in 
England  and  in  this  country,  that  question  has  been  long  at 
rest.     It  is  unnecessary  to  cite  English  authorities,  because 
the  matter  has  been  fully  considered  and  decided,  in  our  own 
0>urts.    In  Mitchell  y.  Smithy  1  Binn.  110,  it  was  determin- 
ed, that  there  could  be  no  recovery  on  a  bond  given  for  the        ' 
consideration  tnoney  of  a  tract  of  land  in  Luzerne  county^ 
sold  by  the  obUgee  to  the  obligor,  under  a  tide  derived 
under  the  state  of  Connecticut.    The  sale  was  against  the  in- 
terest, the  policy,  and  the  dignity  of  the  Commonwealth  of 
Permsylvania^  by  setting  up  a  tide  derived  from  another 
state,  to  land  lying  within  the  bounds  of  Pennsylvania.  Such 
sales  were  forbidden  by  act  of  assembly  ;  but  there  was  no 
act  by  which  this  bond  was  declared  to  be  void.    About  the 
same  time,  it  was  decided  by  this  Court,  in  the  case  of  May' 
bin  V.  Coulony  that  an  action  could  not  be  supported,  on  a  con- 
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1818*     tract  which  was  connected  with  a  breach  of  the  kws  of  the 

Loneatur.     United  States,  in  covering  a  ship,  the  property  of  a  foreigner, 

Skivui.     in  the  name  of  a  citizen  of  the  United  States  y  and  since  that, 

jJS^ISSer  itt  the  case  of  BiJdis  v.  James,  6  Bmn.  321,  it  was  held,  that 
^*   .     no  action  would  lie,  founded  on  a  sale  of  a  lottery  ticket,  and 

■dirfniitni-  the  same  point  was  decided  in  Primer  v.  M^ConnelL  The 
same  principle  was  a^pted  by  the  Supreme  Court  of  New 
Torky  in  the  case  of  Hunt  v.  Rnkkerhocher,  5  Johns.  327.  So 
that  I  consider  it  as  perfectly  setded,  that  an  action  cannot  be 
sustained,  founded  on  a  transaction  prohibited  by  statute, 
although  it  be  not  expressly  declared  that  the  contract  b 
void. 

The  only  question  then  is,  whether  the  transaction  in 
which  this  ticket,  or  certificate,  was  sold,  is  prohibited  by  an 
act  of  assem'tly  ?  for  the  pluntiff  contends,  that  it  is  merely 
a  sale  of  a  tract  of  land,  for  an  adequate  consideration,  not 
forbidden  by  any  law,  nor  in  its  consequences  injurious  to  die 
common  welfare.  Let  us  consider,  whether  this  be  really 
the  nature  of  the  case.  A  man  possessed  of  a  tract  of  land 
on  tile  banks  of  the  Susquehanna^  devises  a  scheme  for  sdl* 
ing  it,  at  the  rate  of  about  2000  dollars  an  acre.  It  will  not 
be  seriously  contended,  that  the  whole  tract  was,  in  truth, 
worth  the  whole  sum  to  be  produced  by  the  lottery.  In 
<Mrder,  therefore,  to  induce  people  to  become  purchasers,  they 
were  to  be  allured  by  the  prospect  of  gain.  But  this  gain 
depended  upon  chance,  which  is  the  essence  of  a  lottery*  AD 
tickets  were  sold  for  the  same  price ;  but  the  lots  were  of 
very  unequal  value.  One»  on  which  a  dwelling  house  was 
erected*  was  valued  at  11,000  dollars.  Another,  on  which 
there  was  a  bam,  was  valued  at  3000  dcdlars.  Two  otiiers 
had  wooden  buildings  on  them.  There  was  a  range  of  lots 
on  the  river,  peculiarly  valuable  from  their  situation.  But 
the  great  mass  which  lay  back  from  the  river,  and  had  no 
buildings,  bore  no  proportion  to  the  price  at  which  the  tickets 
were  sold.  In  what  then,  does  this  differ  from  a  common  lot- 
tery, except  that  in  one  case  the  holder  of  a  ticket  receives 
money,  and  in  the  other,  land  ?  If  it  be  said,  that  in  this  case> 
there  are  no  blanks ;  I  answer,  that  no  material  difference 
arises  from  that  circumstance.  Some  of  the  most  fraudulent 
lotteries  ever  kftown,  have  been  those  in  which  there  were 
no  blanks.  They  are  an  imposition  on  the  folly  of  mankind ; 
for,  of  what  importance  is  it,  if  a  man,  who  pays  a  consider- 
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able  sum  for  a  ticket,  has  a  prize  of  very  little  value..  In  the      1818. 
present  instance,  a  ticket  is  sold  for  three  hundred  and  thirty  Laneatter. 
dollars,  and  the  holder  is  not  certiun  of  receiving  more  than  be-     Skide^T" 
tween  one-sixth  and  one-seventh  part  of  an  acre.   It  is  urged  in  and'wwther 
its  favour,  that  sales  of  this  kind  have  been  very  common,         v. 

Charles  8 

and  much  property  is  held  under  such  titles.  I  am  not  giving  administra- 
any  opinion  on  cases,  where  the  parties  have  thought  proper        **^"- 
to  carry  the  contract  into  effect.     The  present  question  is, 
whether  the  purchaser  of  a  ticket  can  be  compelled  to  pay 
for  it.     If  we  decide  that  he  cannot,  it  will  put  an  end  to  a 
wide  spreading  mischief,  without  affecting  the  security  of 
titles.     The  act  of  assembly  declares,  in  express  terms,  that 
**  all  lotteries  whatever,  whether  public  or  private,  are  com- 
mon and  public  nuisances^  and  against  the  common  good  and 
welAuv."     Is  not  this  a  lottery  ?  No,  say  the  plaintiffs  ;  it  is 
BO  more  than  a  partition  by  lot^  of  a  tract  of  land,  of  which 
all  the  purchasers  of  tickets,  were  tenants  in  common.     But 
this  is  directly  contrary  to  the  truth ;  for,  until  the  lottery 
was  drawn,  no  purchaser  had  any  right  to  any  part  of  the 
land ;  and  when  it  was  drawn^  they  took  very  unequal  inte- 
rests,  designated  by  the  chance  of  the  wheel.  When  tenants 
in  common  make  partition,  they  are  seised  of  the  whole 
estate  before  partition,  and  the  object  of  the  lots  is,  to  assign 
to  each  his  particular  portion,  the  whole  having  been  pre- 
viously divided  into  parts  as  nearly  as  possible  of  equal 
value.     The  two  cases  are  so  extremely  dissimilar,  that  the 
mind  is  struck  with  the  difference,  before  it  can  frame  an  ar- 
gument to  prove  it.     Neither  have  the  plaintiffs  succeeded 
better  in  their  comparison  between  this  lottery,  and  that 
made  by  the  proprietaries  of  Pennsylvania  in  Aprils  1769, 
when  they  opened  their  office  for  the  sale  of  the  land  pur- 
chased of  the  Indians  at  the  treaty  at  Fort  Stanrvich,  in  N^or 
vernier f  1768.   The  proprietaries  wished  to  place  all  purcha- 
sers on  an  equal  footing.     All  the  lands  were  offered  at  the 
same  price  per  acre.     But  it  was  foreseen,  that  there  might 
be  several  applicants  for  the  same  tract,  and  the  only  object 
of  the  lottery  was,  to  decide  by  fair  chance,  who  should  have 
the  preference  in  such  cases.     Every  one  who  wished  to 
purchase,  put  in  an  application  describing  the  land.     On  the 
ptttticg  in  of  his  application,  he  paid  the  proprietary  officers 
a  fee  of  seven  shillings  for  their  trouble,  but  not  one  farthing 
Ibr  the  land.     All  applications  were  put  in  one  wheel,  and 
Vol.  IV.— X 
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1818.      the  priority  of  each  was  decided  by  a  number  drawn  froia 
Lmieatur.     another  ^heeL     Those  who  did  not  get  the  tract  they  want- 

Ssuinr-     ed,  paid  nothing ;  and  even  the  fee  to  the  officers  was  not 
•nd^oSer  thrown  away  ;  for  it  was  the  practice  to  permit  the  unfortu- 
V.         nate  applicanu  to  take  up  vacant  land  in  any  other  place, 
adminittra-   without  paying  new  fees.     It  is  not  possible,  therefore,  for 
^"^       any  two  things  to  be  more  unlike,  than  the  proprietary  lotte- 
ry and  the  lottery  of  Joseph  Charles.     Barely  to  state  the 
circumstances  of  each,  is  sufficient  to  shew  their  difference. 
But  it  has  been  argued  on  the  part  of  the  plaintiff,  that  the 
act  of  1762,  was  confined  to  lotteries  concerning  personal 
property;  that  land  lotteries  not  being  at  that  time  in  prac- 
tice, no  evil  arising  from  them  could  have  been  in  contem- 
plation ;  and  that  this  appears  from  the  legislature's  having 
adopted  the  expressions  of  the  English  statute  of  Wm.  III. 
against  lotteries  of  personal  property,  but  neglected  the  sta- 
tute of  Geo.  I.  against  land  lotteries. 

Upon  the  perusal  of  our  act  of  assembly,  we  perceive  an 
intent  to  cut  up  lotteries  of  every  kind  by  the  root ;  and  for 
this  purpose,  it  is  enacted  in  the  first  section,  in  the  most 
comprehensive  terms,  that  all  lotteries  whatever^  whether 
public  or  private^  are  common  and  public  nuisances,  &c.  This 
was  the  wisest  course  that  could  be  taken.  For,  it  being  im- 
possible to  foresee  all  the  different  schemes  that  ingenuity 
might  devise,  it  would  have  been  dangerous  to  enter  into  an 
enumeration  of  particulars.  But  having  destroyed  all  lotte* 
ries  by  the  sweeping  expressions  in  the  first  section,  the  act 
proceeds  in  the  second  section  to  describe  certain  kinds  of 
lotteries,  in  pretty  general  terms,  for  the  purpose  of  inflicting 
a  penalty  on  the  offenders.  In  this  section,  which  is  evi- 
dently drawn  after  the  English  statute  of  10  and  U  fFm.  III. 
ch,  17,  a  penalty  of  500  pounds  is  imposed  on  persons  "  who 
shall  publicly  or  privately  set  up,  erect,  make,  exercise,  keep 
open,  shew,  or  expose  to  be  played  at,  drawn,  or  thrown  at, 
any  lottery,  play,  or  device,  or  shall  cause  or  procure  the 
same  to  be  done,  either  by  dice,  lots,  cards,  balls»  tickets,  or 
any  other  numbers,  or  figures,  or  in  any  other  manner  or  way 
whatsoever."  The  lottery  of  Joseph  Charles  is  within  these 
words,  for  he  did  publicly  set  up  a  lottery^  to  be  drawn  at,  by 
numbers,  orjftgures.  But  even  if  the  case  w.erenot  embraced 
by  the  second  section,  it  clearly  is  so  by  the  first,  which  would 
be  sufficient  to  prevent  the  plaintiff's  recovery ;  for,  the  gene* 
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ral  posickm  in  the  first  section,  of  all  lotteries  being  a  nuisance^      1818. 
&c.  id  not  diminished,  or  impaired,  by  the  second  section^  Laneaner, 
which  imposes  penalties  in  certain  cases.     As  to  the  argu*     Snonr. 
ment  drawn  from  the  statute  8  Geo.  II.  ch.  2.  which  our  act  g^^JJ^JJ^^ 
has  not  copied,  there  is  no  force  in  it,  for,  although  it  is  true         «• 
that  this  statute  expressly  mentions  lotteries  for  the  sale  of  •dmbbua- 
lands,  &c.  and  that  such  lotteries  are  not  expressly  mention-        ^"* 
ed  in  the  sutute  of  Wm*  III.  yet  it  by  no  means  follows,  that 
these  lotteries  were  not  comprehended  in  the  prohibition  of  the 
statute  of  Wm.  III.  Nay,  the  opinion  of  the  British  parliament 
seems  to  have  been,  that  they  were  comprehended,  because  the 
statute  of  Geo.  II.  imposes  penalties,  ^^  over  and  above  any 
former  penalties  inficted  by  any  former  act  or  acts  ofparlior 
ment.^'    Upon  the  whole,  it  appears,  that  the  lottery  of  Jo- 
seph  Charles^  falls  within  the  words  of  the  act  of  1 762 ;  it 
appears  also,  that  it  is  within  the  intention  of  the  act,  be- 
cause it  tended  to  the  impoverishment  and  ruin  of  many 
persons.     I  am,  therefore,  of  opinion,  that  no  court  of  jus* 
tice  ahoold  suffer  an  action  for  the  price  of  a  ticket,  to  be 
maititained,  because  that  would  be,  in  effect,  giving  aid  to  an 
illegal  transaction.     It  follows,  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  reversed. 

Gibson  J.  Undoubtedly  this  is  a  lottery  transaction.  Pro- 
perty, either  real  or  personal,  may  be  divided  by  lot,  without 
incurring  any  penalty  imposed  by  the  different  acts  of  assem- 
bly, prohibiting  unauthorised  lotteries;  but  then  there  must  be 
a  previous  existing  interest  in  the  thing  thus  divided.  Here 
no  interest  vested  till  the  lottery  was  drawn,  and  the  same 
circumstance  that  vested  it,  at  the  same  time  attached  it  spe- 
cifically and  exclusively  to  the  property  acquired.  For  what 
purpose  was  this  ticket  purchased,  but  to  acquire  an  interest 
in  property  ?  It  is  idle,  therefore,  to  say  the  purchasers  of 
tickets,  were  tenants  in  common,  of'  the  whole  property  in- 
tended to  be  thus  disposed  of,  before  the  drawing  com- 
menced, and  that  the  drawing  was  merely  intended  to  sepa- 
rate the  particular  interests  of  each,  and  was  merely  a  mode 
of  partition.  It  is  not  onlythe  drawing  of  a  loUery  that  is  prohi-- 
bited ;  the  purchase  or  sale  of  tickets  with  a  view  to  such 
drawing,  is  equally  so.  But  if  the  law  had  not  prohibited 
the  purchase  of  tickets,  no  interest  would  have  vested  by  the 
purchase  only,  for  the  contract  did  not  look  to  an  interest  in 
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common ;  by  its  terms,  the  holder  of  a  tickety  was  to  have 
such  lot  as  should  be  drawn  opposite  to  its  number,  and  no- 
thing else.  Nor  does  the  circumstance  of  the  scheme  being 
witiiout  blanks^  vary  the  nature  of  the  transaction.  A  great 
proportion  of  the  prizes,  when  considered  in  relation  to  the 
price  of  the  tickets,  were  nothing  more  than  nominal.  In 
this  respect  there  can  be  no  difference,  between  a  lottery 
where  the  object  is  land,  and  one  where  it  is  money.  If  the 
absence  of  blanks  were  sufficient,  it  would  be  easy  to  evade 
every  prohibition  on  the  subject.  The  act  of  1762,  forbid- 
ding all  lotteries  public  or  private,  was  intended  to  protect 
the  unwary  from  a  spirit  of  gambling,  regardless  of  the  dic- 
tates of  prudence,  which  the  prospect  of  adventitious  and  in- 
ordinate gain,  most  usually  excites.  Would  not  the  induce- 
ments to  adventure  be  increased,  by  the  deceptive  conside- 
ration, that  the  price  of  the  ticket  would  not  be  wholly  lost? 
But  it  is  said,  that  although  this  may  have  been  a  lottery, 
still  it  is  not  within  the  purview  of  the  act  of  1762.  It  dearly 
is  within  the  letter  of  the  enacting  clause.  I  grant,  the  le- 
gislature may  not  have  had  this  particular  kind  of  lottery  in 
view  ;  but,  was  it  intended  to  restrain  the  operation  to  those 
particular  kinds  of  lotteries  then  in  use,  and  to  those  only  i 
I  apprehend  not.  It  is  very  clear,  that  a  particular  kind  of 
mischief,  differing  not  in  form  or  substance,  but  in  degree 
only,  from  the  one  under  consideration,  and  only  less  perni- 
cious in  its  consequences^  first  induced  the  legislature  to  act 
on  the  subject.  Shall  the  letter,  which  is  sufficiently  com- 
prehensive to  embrace  this  case,  be  restrained  to  the  parti- 
cular mischief  then  existing,  and  exclude  one  of  the  very 
same  stamp,  merely  because  it  was  not  then  practised  ?  This 
surely  would  not  be  a  sound  construction.  The  key  of  the 
construction  of  a  statute,  is  the  intention  of  the  legislature; 
and  I  readily  admit,  that  cases,  seemingly  within  the  letter, 
have  been  excluded,  and,  indeed,  the  act  construed  in  direct 
opposition  to  the  letter,  to  attain  that  intention,  where  it  was 
.clear  beyond  dispute.  The  intention  may  be  collected  by  a 
consideration  of  the  cause  and  mischief  that  led  to  the  enact- 
ment of  the  law ;  by  comparing  one  part  of  it  with  another, 
and  judging  from  a  view  of  the  whole  ground ;  and  some- 
times from  extrinsic  circumstances.  What  would  the  legis- 
lature have  said,  if  the  case  of  a  lottery,  such  as  the  present, 
had  been  put  to  them  ?   Surely  not  that  they  intended,  by  re- 


Digiti 


zed  by  Google 


OP  PENNSYLVANIA.  165 

ciung  in  the  preamble,  the  particular  mischief  that  produced  1818. 
the  law,  to  qualify  and  restrain  the  general  and  comprehen*  Laneatter, 
sive  expressions  in  the  body  of  the  act,  and  exclude  cases,  SBunor. 
generically  the  same  in  their  nature  and  consequences,  ^^^J^ 
merely  because  they  happened  not  to  be  specifically  enume*  v. 
rated,  or  were  not  then  in  existence.  In  Bole  v.  Horton^  admmtea* 
Vaugh.  Rep.  373,  it  is  laid  down,  that  where  the  words  of  a  ^^^"* 
law  extend  not  to  an  inconvenience  rarely  happening,  and 
do  to  those  which  often  happen,  it  is  good  reason  not  to 
strain  the  words  further  than  they  reach  ;  but  it  is  no  reason^ 
if  the  words  do  enough  extend  to  an  inconvenience  seldom 
happening,  that  they  should  be  restrained^  because  it  hap- 
pened not  more  frequently.  19  Vin.  tit.  Statutes^  E.  6.  pL 
69, 70.  This  last  is  precisely  in  point.  Nothing  can  be  more 
extensive  than  the  words  of  the  act  of  assembly.  All  lotte- 
ries whatever,  whether  public  or  private,  are  declared  com- 
mon nuisances,  and  penalties  are  imposed  on  any  person,  who 
shall  set  up  ^^  any  lottery,  play,  or  device,  by  dice,  lots,  cards, 
halls,  tickets,  numbers,  or  figures,  or  in  any  other  manner, 
or  way  whatsoever."  Now,  what  was  the  mischief  intended 
to  be  remedied?  The  preamble  recites,  that  many  mis- 
chievous and  unlawful  games-,  called  lotteries,  had  been  set 
up  in  the  province,  tending  to  the  corruption  of  youth,  and 
the  niin  and  impoverishment  of  poor  families,  and  that 
such  practices,  not  only  gave  opportunities  to  evil  dis- 
posed persons,  to  cheat  and  defraud  the  honest  inhabitants, 
but  proved  introductive  of  vice,  idleness,  and  immorality, 
against  the  common  good  and  welfare  of  the  province.  Have 
not  all  loUeries,  whether  on  a  great  or  small  scale,  whether 
the  price  of  the  tickets  be  high  or  low,  directiy  and  ineviubly 
this  tendency  ?  This,  law  was  not  made  for  the  exclusive 
protection  of  minors  and  poor  families  ;  it  was  made  to  pre- 
vent the'  introduction  of  vice,  idleness,  and  immorality,  in 
whatever  shape  they  might  flow  from  this  contaminating 
source.  It  is  x>f  no  consideration,  that  the  price  of  tickets 
was  so  high,  in  this  instance,  that  all  but  people  of  wealth 
above  mediocrity,  were  precluded  from  adventuring.  We 
know  from  experience,  that  when  a  spirit  of  speculation,  or 
desire  of  inordinate  gain,  infects  the  rich,  it  terminates  in 
scenes  of  ruin  and  devastation,  as  wide  spread,  and  deplora- 
ble in  their  consequences  of  misery  and  want,  in  the  domes- 
tic relations  of  life,  as  if  it  had  been  confined  to  those  who  had 
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1318.      compantively  little  to  lose.    Then,  is  not  a  lottery  of  this 

Laneauer,     soit,  within  the  mischief  intended  to  be  prevented ;  and  if  it 

Skioeit-     also  be  within  the  letter^  on  what  principle  can  we  say  the 

■iid*ano3ier  ^^^  ^®^  °°*  extend  to  it  ?     We  are  bound  to  extend  it  to 
V.         every  case  within  the  letter,  which  we  csm  suppose,  would^ 

WminMtra-  if  foreseen,  have  been  specially  provided  far,  and  will 
^^*"-  any  one  say  the  legislatore,  if  it  had  foreseen  the  exis- 
tence of  these  land  lotteries,  would  have  excepted  them  from 
the  operation  of  the  general  provisions  of  ^e  act.  The  pre- 
amble will  not  always  serve  as  a  guide  to  the  construction  of 
the  purview,  much  less  control  it.  Barker  v.  Rtadingy  1 
Joneses  Rep.  163;  Falnu  485;  The  King  v.  -4Mo#,  8  Mod. 
144.  The  true  rule  seems  to  be,  that  where  the  not  restrain- 
ing the  generality  of  the  enacting  clause  will  be  attended 
with  an  inconvenience  or  particular  mischief,  it  shall  be  re- 
strained by  the  preamble,  otherwise  not,  RyaU  v.  Rowlea,  1 
Fez.  365.  No  inconvenience  or  mischief  can  arise  by  de- 
claring this  transaction  unlawful.  It  is  said  that  the  Ists  of 
many  towns  in  the  state  have  been  disposed  of  in  this  naaa- 
ner,  and  that  the  security  of  many  tides  would  be  disturbed 
if  the  legality  of  the  original  transaction  should  be  called  in 
question.  But  how  a  contract,  executed  by  a  conveyance^ 
and  not  fraudulent  as  to  third  persons,  could  be  impeached 
on  this  ground,  I  am  at  a  loss  to  discover. 

The  construction  of  English  statutes  before  our  revcdutiooy 
and  in  pari  materia  with  our  acts  of  assembly,  although  not 
conclusive,  is  yet  entided  to  great  weight  in  doubtful  cases 
under  the  latter.  The  10  and  11  fFm.  III.  c.  IT,  is  substan* 
tially  the  same  as  our  act  of  1729^  the  preamble  of  which  is 
narrower  than  that  of  the  act  of  ir62,  now  in  force.  The  « 
Geo.  I.  c.  2.  Sec,  36,  was  not  founded  on  a  supposition  that 
sales  of  houses  or  lands  by  way  of  lottery  were  not  within  the 
purview  of  the  10  and  11.  fFm.  III.  The  preamble  to  that 
section  declares  ihat  former  prohibitions  had  been  evaded^  and 
the  enacting  clause  increases  the  penalty,  two-thirds  of  which 
is  given  to  the- informer  to  encourage  prosecutions  for  this 
offence.  The  inference  attempted  by  the  counsel  therefore^ 
fails.  The  preamble  of  the  10  and  11  fFm.  III.  states  A© 
grievance  to  be,  that  children  and  servants  were  defrauded ; 
yet  the  purview,  according  to  legislative  interpreution,  was 
not  narrowed  to  exclude  lotteries  of  the  same  character  of 
that  under  consideration. 
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To  prove  the  cotemporaneouj  exposition  of  this  act,  the      1818. 
lotteiy  for  the  sale  of  lands  proposed  by  the  proprietary  in  Lancaater, 
1735,  whilst  the  act  of  1729  was  in  force,  and  the  drawing      sudiv. 
for  preference  of  location  under  the  application  system  in      d*"^!IL« 
1769,  are  mentioned*    The  last  was  any  thing  bat  a  lottery.         v. 
The  proprietory  received  nothing  for  tickets :  the  seven  shil.   tdmSSrt- 
lings  paid  on  each,  went  to  the  officers  of  the  land  office  to       ^'** 
defray  the  expenses;  and  no  interest  vested  on  the  drawing, 
but  only  on  the  issuing  of  the  location,  which  the  proprietary 
might  have  withheld  if  he  had  thought  proper.     It  was  to 
ascertain  whose  pretensions  should  yield,  where  there  was 
more  than  one  application  to  become  the  purchaser  of  a  par-   . 
ticular  spot,  that  the  decision  by  lot  was  had  recourse  to,  and 
nothing  else  was  decided  by  it.     The  scheme  of  1735  was, 
however,  strictly  a  lottery.     But  the  proprietary  was  in  that 
capacity  a  quasi  sovereign,  being  the  executive  of  the  colo- 
nial government,  and  it  is  not  very  clear  that  an  act  of  as- 
sembly would  extend  to  him  unless  he  were  particularly 
named.    Would  the  statute  of  limitotions,  (had  it  then  ex. 
isted,)  have  run  against  him  \     He  had  a  right  under  the 
charter,  to  dispose  of  his  land,  which  the  legislature  could 
not  take  away,  and  whether  they  could  modify  it  is  a  matter 
not  free  from  doubt;  at  all  events  these  considerations  might 
readily  induce  him  to  suppose,  and  the  people  to  acquiesce 
in  it,  that  he  was,  for  personal  reasons,  exempted  from  the 
provisions  of  the  act  of  1729. 

I  am  also  of  opinion  that  the  £7th  section  of  the  act  of  the 
2d  of  April,  1811,  to  incorporate  the  Union  Canal  Company, 
comprehends  this  case.  It  prohil3its  the  sale  of  all  tickets  in 
lotteries  not  authorised  by  law.  The  object  of  the  legisla* 
tiire  was  to  direct  the  spirit  of  speculation  that  existed  toward 
the  lottery  which  that  company  was  authorised  to  make,  to 
aid  in  the  undertaking  in  which  they  were  engaged,  and  to 
suppress  every  other  lottery.  This  view  w^uld  be  defeated 
if  projects  of  this  sort,  so  flattering  to  the  cupidity  of  adven- 
turers, were  permitted  to  be  brou^t  in  competition  by  indi- 
viduals. I  therefore  concur  in  opinion  that  the  judgment  be 
reversed. 

DuHCAN  J.  An  adjourned  scssipn  of  this  Court  was  held 
in  October  kst,  principally  for  the  purpose  of  deciding  the 
gcnertl  question  respecting  a  species  .of  lotteries^  called  l^nd 
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1818.      lotteries.     It  was  represenied  as  a  question  of  importance  to 
Laneatter.     many  of  the  inhabitants  of  Lancaster  county ;  as  property  to 

SuDSM.     a  vast  amount  in  that  county  had  been  disposed  of  in  this  way; 
and^a^^er  ^°^  ^^^^  ^  ^^  Stagnant  until  the  ultimate  decision  in  this 
V.         Court.    The  case  selected  was  one  of  the  most  favourable 
admtnittn.   cast  for  the  defendants  in  error,  as  the  plaintiffs  had  drawn 
^"*        a  valuable  prize,  accepted  a  conveyance,  and  now  hold  die 
tide.     A  general  view  has  been  taken  of  all  the  acts  on  the 
subject  of  lotteries,  and  of  the  practice  and  usage  since  the 
passage  of  the  acts  of  1729  and  1762,  in  order  to  shew  that 
the  disposition  of  lands  by  lottery  was  not  within  the  mean- 
ing of  these  acts. 

Whatever  may  have  been  the  extent  of  the  provisions  of 
former  laws,  the  act  of  17th  September^  1762,  1  8m.  L,  246, 
embraces  in  terms  all  lotteries  whatsoever.  The  mischief  of 
lotteries^  as  stated  in  the  preamble,  has  produced  in  a  great 
degree  the  distress  which  now  affects  this  county ;  they  have 
produced  the  impoverishment  of  many  poor  families,  and 
have  reduced  to  want  the  families  of  many  of  the  wealthy ;  and 
the  corruption  not  only  of  the  youth  but  of  the  aged ;  for  the 
rich  and  the  poor,  the  young  and  the  advanced  in  life,  have 
plunged  into  the  vortex^  with  a  delusion  only  exceeded  by  the 
South  Sea  and  Mississippi  schemes.  No  observing  man  bat 
must  pronounce,  that  they  have  produced  the  very  evils  fore- 
seen by  the  legislature  of  1762  ;  that  they  have  been  promo- 
ters of  vice,  idleness,  and  immorality,  and  have  been  inju- 
rious to  trade,  commerce  and  industry ;  to  meet  and  to  pre- 
vent the  evils  foreseen  by  the  legislature,  and  for  remedy 
thereof,  it  was  enacted,  adjudged,  and  declared,  that  all  lot- 
teries whatsoever,  whether  of  a  public  or  private  nature,  are 
common  and  public  nuisances,  and  against  the  common  good 
and  welfare  of  the  people.  The  second  section  of  the  act 
prohibited,  under  the  heavy  penalty  of  500  pounds,  the  set- 
ting up,  erecting,  making,  exercising,  keeping  open,  shewing 
or  exposing  to  be  played  at,  drawn,  or  thrown  at,  any  lot- 
tery, play,  or  device,  or  causing,  or  procuring  the  same  to  be 
done,  either  by  dice,  lots,  cards,  balk,  tickets,  or  any  other 
numbers  or  figures,  or  in  any  other  manner  or  way  whatso- 
ever. The  third  section  imposes  a  penalty  of  20  pounds  on 
the  person  who  shall  sell,  advertise,  or  expose  to  sale,  any 
ticket  or  device  whatsoever  in  such  lotteries,  plays,  or  de- 
vices.   The  act  of  20tb  Januaryj  1792,  3  •S'm.  L.  60,  recites 
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the  act  of  ITOS,  and  declares  a  doubt,  whether  it  extended     181d. 
to  lotteries  out  of  the  state ;  it  then  prohibits,  under  the  penalty  Lanen^ter. 
of  five  pounds,  the  exposing  or  offering  to  sale,  barter,  or     Suj»!i. 
exchange,  any  ticket  or  chance,  or  other  evidence  of  ticket  or  ^J^J^^er 
chance,  in  any  lottery  or  other  device,  in  the  nature  of  a  lot«        v- 
tery,by  whatsoever  name  it  may  be  called,  not  authorised  by  win<N 
the  laws  of  this  Commonwealth.  ^ 

By  the  act  of  2d  Aprii^  1811,  the  disposition  or  offer  to 
dispose  of  any  lottery  ticket  not  .authorised  by  the  Common- 
wealth, subjecu  the  offender  to  a  penalty  not  exceeding  2000 
dollars,  for  the  use  of  the  Union  Canal  Company.  The 
clause  respecting  lotteries  in  the  act  for  regulating  pedlars 
and  vendors  is  repeated  by  the  act  of  1762.  If  that  act  was 
confined  to  wares  sold  by  pedlars,  and  goods  sold  at  vendues, 
the  act  of  1762,  was  intended  to  be  more  comprehensive  in  its 
nature,  and  it  is  so  in  its  terms,  to  meet  the  increasing  evil 
in  whatever  shape  or ,  form  it  might  assume ;  whatever 
might  be  the  device  or  its  name,  all  lotteries  whatsoever, 
either  public  or  private,  are  declared  to  be  nuisances,  and 
against  the  common  good ;  the  pernicious  consequences  are 
stated  in  the  preamble ;  as  a  remedy,  all  of  whatsoever  des- 
cription, quality,  device,  or  name,  all  are  enacted,  adjudged^ 
ud  declared  to  be  nuisances. 

Our  language  must  be  strangely  defective ;  it  must  be  void 

of  all  precision  and  certainty,  if  human  ing  nuity  could  raise  » 

doubt.  A  lottery  is  a  game  at  hazard.  By  theactof  22d  J/^rj^ 

1794^  all  games  at  hazard  for  money  or  other  valuable  things 

are  prohibited.     A  lottery  is  a  distribution  of  prizes  by 

chance.     Let  us  test  the  scheme  of  Joseph  Charles  by  this 

definition.     800  lots  were  the  prizes.     The  adventurer  on 

receiving  a  certificate   entitling  him  to  such  lot  as  might 

be  dnrwn  against  his  Member^  was  to  give  his  note  for  350 

dollars.    Without  speaking  of  the  inequalities  in  value  that 

might   aris^  from   local   situation,  there  were  two  capital 

prizes ;  lot  No.  24,  entitled  to  an  elegant  new  two  story  dwel* 

ling  house,  and  is  represented  as  of  the  value  of  11,000  dol* 

lars ;  No.  28,  to  a  large  new  barn  and  stabling,  estimated 

at  5000  dollars.     Now  the  man  who  paid  33(>  dollars  mav 

for  this,  draw  by  numbers  either  11^000  or  3000  dollars; 

tfiis  chance  depending  on  a  drawing  by  numbers.  All  the  lots 

were  not  estimated  at  330  dollars ;  or  the  louery  owner  must 

lose,  for  it  gives  up  to  the  lucky  adventurers  two  lots  estt- 

Vol.  IV.— Y 
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1818.     mated  9t  14,000  ddUurs.    But  it  u  sttd,  that  hoireyer  coai- 
ZtmeattfT.     prehensive  the  words  may  be,  yet  udcing  ioto  view  all  the  iKta 


SusKH-     made  on  this  subject,  as  distribution  of  laod  by  lottery ' 
M^  M^er  unknown,  at  least  seldom  oecurred,  this  could  not  be  in  the 
V.        contemplation  of  the  legislature.    The  cotemporaneous  pracr- 
•dmioiftim*  tice  and  usage  under  the  law,  furnished  an  evidence  of  this ; 
^^^       for  that  two  public  lotteries  had  been  had  by  ^  proprietariea 
for  the  disposition  of  their  lands,  and  to  support  this  two  in- 
stances of  lotteries  of  the  proprietaries  are  stated*  The  first  in 
1735,  was  a  lottery,  but  there  was  no  law  forbidding  it.  The 
act  of  1729^  for  regulating  pedlars  and  vendors,  is  admitted 
on  all  hands  not  to  embrace  a  disposition  of  lands  by  lotteiy. 
The  latter,  whatever  name  may  be  and  was  given  to  ity  was 
not  a  lottery,  either  in  the  letter,  the  spirit,  or  the  intention 
of  the  framers  of  the  act  of  1762. 

The  proprietaries,  in  febmaty^  1769,  issued  the  advertise^ 
ment  notifying  the  people,  that  the  land  office  would  be  open* 
ed  at  10  o'clock  in  the  morning  of  the  3d  April^.17^%  to  re- 
ceive applications  from  all  persons  inclinable  to  take  up  lands 
in  the  new  purchase*  Numbers  assemUed  on  that  morning. 
Many  had  taken  possession  of  the  avenues  to  the  land  oflke  the 
.preceding  evening.  All  were  ready  to  rush  in  at  the  instant 
with  their  applications ;  very  many  desirous  to  apply  for  the 
same  tracts.  If  it  was  first  received  this  would  establish  the 
priority.  AU  was  riot  and  confusion;  and  appreheasiooa 
.were  entertained,  that  in  the  struggle,  Uood  might  be  shed, 
and  lives  lost.  The  governor  and  proprietary  agents  adopted 
this  expedient,  to  ascertain  priority,  and  they  gave  the  rea- 
sons for  it ;  the  3d  Aprii^  1769,  being  appointed  for  the  open- 
ing of  the  land  office  for  the  new  purchase,  and  it  beii^ 
Imown  that  great  numbers  of  people  would  attend,  ready  to 
give  in  their  location  at  the  same  instant,  it  was  the  opinion 
of  the  governor,  Sec.  that  the  most  unexceptionable  method 
of  receiving  the  locations,  would  be  to  put  them  all  together, 
(after  being  received  from  the  people,)  into  a  box  or  trunk, 
and  after  mixing  them  well  together  to  draw  them  out  and 
number  them  in  the  order  they  should  be  drawn,  in  order  to 
determine  the  preference.  See  2  Sm.  L*  169.  There  was  no 
sale  or  distribution  of  tickets ;  no  money  received  for  the 
land ;  and  none  was  to  be  received,  unless  the  applicant  had 
owned  the  land  he  applied  for.  It  was  a  distribution  of  £»• 
vours^  not  a  disposition  of  lands.    No  man  could  foe  de- 
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firradMl^  or  fradly  impovemhed  by  this.    It  is  not  within     1818. 
the  miscbief  intended  to  be  prevented.    It  is  not  within  the  Laneatur. 
letter.  It  was  not  a  mischievous  or  unlawful  gamef  but  a  dis-     Snoisr. 
pensation  ot  favour  and  preference,  without  gain  to  the  own-  iJJ'iSSer 
9  or  loss  to  the  applicant.  '  ^*  ^ 

It  has  been  again  compared  to  allotment  in  partition  by  co«  admmbira- 
farcencra,  joint^tenanu  or  tenants  in  common.  I  cannot  dia^  ^"^ 
cem  the  smallest  resemblance ;  there  the  parties  have  an  un* 
limited  interest  in  die  lands ;  the  allotments  are  equal ;  the 
drawing  only  gives  a  right  of  election  to  an  equal  allotment^ 
fliere  must  be  an  allotment  to  each  one  of  his  purpart; 
oome  one  must  have  the  first  right  of  choice ;  but  the  ad- 
▼entaren  have  neither  held  joindy,  nor  severally,  undivided 
parts  of  the  200  lots.  The  interest  arose  when  the  number 
was  drawtty  and  then  it  was  a  specific  interest  in  the  lot  so 
nambered. 

It  is  a  miserable  subterfuge,  to  say  that  diis  is  not  a  lot- 
tery, because  there  are  no  blanks ;  for  every  bolder  of  a  cer- 
tificate obtained  a  lot.  The  law  would  be  a  dead  letter,  if 
dus  device  were  to  prevml.  A  lottery  of  money  or  other 
personalsy  precious  wares ;  a  gold  watch  and  a  pair  of  brass 
deeve  buttons^  a  silver  thimble  and  a  diamond  necklace,  the 
highest  prize  in  money,  10,000  dollars ;  the  lowest  a  groat; 
the  very  device  is  prohibited.  D^b.  Ency.  tit.  Lott.  In  1748 
Dr.  ^tfor/rnto/iproposedtothe  Society  of  Antiquariesaschemo 
of  a  very  rich  lottery  sf  400fiOO  shares  without  any  blanks. 
The  case  befiore  us,  and  the  multiplicity  of  cases  depending  on 
diis  decision*  shew  it  to  be  within  the  mischief,  and  it  falls 
within  the  very  letter  of  the  law.  To  adopt  the  words  of  the 
act  of  179S,  the  certificate  was  a  ticket  or  chance,  or  evidence 
of  a  chance,  in  a  lottery,  or  a  device  by  way  of  lottery,  by  what- 
ever name  it  may  be  caUed.  All  chances  by  way  of  lottery 
are  illegal,  and  adjudged,  enacted  and  declared  to  be  nui- 
sancesf  unless  authorised  by  some  act  of  assembly.  The 
grand  object  of  ail  lotteries  in  countries  where  they  are  au- 
diorised  is,  to  raise  money  for  the  state,  under  the  direction 
of  government.  See  Dob.  Ency.  tit.  Lott.  for  their  history  in 
England.  By  the  sut.  10  W.U  M.2iX  lotteries  are  declared 
to  be  pubUc  nuisances ;  and  all  licenses,  grants,  and  patenu 
for  the  same  are  contrary  to  law.  4  BL  Com.  Nothing  but  an 
act  of  parliament  in  Engktndy  nothing  but  an  act  of  assembly 
in  Penmyhaniaj  can  authorise  them.  All  not  authorised  are 
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1818.  prohibited  as  against  the  public  good.  There  is  no  distinc* 
Lancatter.  tion  in  reason  or  in  the  law  between  the  disposinon  of  per> 
&>uDbM-  sonal  property  and  of  realf  by  chances ;  the  evil  is  as  great  in 
and'wiol^er  ^^^  ^^^  ^^^^  ^^  ^°  ^^^  Other ;  the  mischief  appears  to  all  our 
^^  ^-  _  experience  to  be  more  extensive  from  land  lotteries*  If  the 
•dniinitua-  law  has  slept,  it  is  not  dead ;  the  great  evils  in  our  day 
^^^^  from  the  most  pernicious  of  all  kinds  of  gaming ;  most  per* 
nicious  because  most  extensive^  have  brought  it  into  action ; 
the  disuse  of  it  has  not  repealed  it;  our  statute  book  is 
filled  with  act  on  act,  1762,  1792,  1811,  prohibiting  all  lot- 
teries under  most  severe  penalties,  and  the  justice  of  the 
country  calls  aloud  for  their  execution.  One  argument  yet  re* 
mains  to  be  disposed  of.  If  1  understand  it,  it  is  this:  the  poli- 
cy of  the  laws  went  only  to  prohibit  a  species  of  lotteries  that 
were  frequent,  and  as  land  lotteries  had  rarely  occurred,  the 
legislature  did  not  intend  to  provide  against  them.  It  is  the 
duty  of  legislatures  to  foresee^  and  to  meet  and  prevent  all 
acts  that  tend  to  the  destruction  of  industry ;  that  may  pro- 
duce vice  and  immorality ;  they  are  not  to  wait  until  the 
.  evil  has  actually  happened.  Admit  for  the  sake  of  argu* 
ment,  that  lotteries  of  pedlars^  wares,  and  other  personal 
effects  and  money,  had  attracted  the  attention  of  the  legisla* 
ture,  was  it  not  provident  and  wise  not  only  to  prohibit 
the  lesser  evik  which  had  happened,  but  to  prevent  the 
greater  evils  that  might  arise  from  any  and  every  lottery 
of  whatever  nature,  name,  quality,  or  description.  The/ 
have  so  done ;  and  is  it  for  Courts  to  say,  they  did  not  intend 
it ;  for  though  it  may  be  admitted,  that  sututes  are  not  to  be 
extended  by  equity  to  cases  which  rarely  happen,  yet  whea 
die  words  of  a  statute  do  sufficiently  extend  to  an  inconve* 
nience  seldom  happening,  they  are  construed  to  extend  to  it 
as  well  as  if  it  happened  more  frequently ;  and  it  is  no  reason 
why  it  should  not,  because  it  happens  but  seldom.  6  Bac. 
[Wils.  ed.)  388.  Had  the  preamble  to  the  acts  cited  only 
particular  inconveniences  it  would  not  exclude  any  others 
for  which  a  remedy  is  given  by  the  enacting  part.  Rex  v. 
AthoM^  8  Mod.  144.  Enacting  words,  if  they  take  in  the  mis- 
chief, shall  be  extended  to  that  purpose,  though  the  preamble 
to  the  act  does  not  warrant  it.  Basset  v.  Basset^  3  Atk.  205. 
It  therefore  appears  most  clearly  to  me,  that  this  was  a  lotte* 
ry  not  authorised  by  any  law  of  the  Commonwealth,  but  ex- 
pressly prohibited  by  several  laws.  If  so,  it  must  foUoWf  that 
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the  plaintiflT  below  who  seeks  a  remedy  in  a  comt  of  law  on  a     1S18. 
cootract  forbidden  by  law,  and  declared  to  be  a  common  nui*  LomMHer. 
sance,  cannot  recover.  To  support  this  it  is  unnecessary  to  load     sbidbh. 
the  case  with  a  reference  to  particular  authorities.     I  shall  J^ISSLt 
lay  down  the  general  principlcf  as  applicable.     All  contractt    ^!^-    ^ 
which  have  for  their  object  any  thing  which  is  repugnant  to  adankinh 
justice,  or  against  the  general  policy  of  the  common  law,  or       ••^ 
the  provisions  of  a  sutute,  are  void ;  and  where  a  contract  or 
agreement  is  entered  into  with  .1  view  to  violate  any  of  their 
general  principles,  there  is  no  form  of  words,  however  art* 
fully  introduced  or  omitted,  which  can  prevent  courts  of 
common  law  or  equity  from  investigating  the  truth  of  the 
transaction.    The  principle  which  courts  of  justice  must  go 
upon  is  to  enforce  the  performance  of  contracts  not  injuriotia 
to  society;  and  it  would  be  absurd  to  say,  that  a  court  of  jus* 
tice   shall  be  bound  to  enforce  contracts  contrary  to  and 
against  the  public  good ;  for  no  man  shall  come  into  a  court 
of  justice  and  say,  give  me  a  sum  of  money  which  I  desire 
to   have   contrary  to  law.     A  party  to  an  unlawful  con* 
tract  cannot  recover  through  the  medium  of  that  contract* 
Nor  can  it  make  any  difference  whether  the  statute  declares 
the  contract  to  be  void,  omits  so  to  do,  or  prohibits  under  a 
penalty;  penalty  is  prohibition;  but  here  are  both  pcnalqr 
ttid  prohibition. 

Such  is  the  construction  on  this  very  lottery  question^  6 
Binn.  d£l,  that  in  case  of  a  lottery  authorised  by  law,  where 
the  ticket  had  been  sold  subsequent  to  the  time  allowed  by  the 
act,  it  conferred  no  right  to  receive  the  prize.     The  objec* 
tion  sounds  very  ill  indeed  in  the  mouths  of  the  plaindft  in 
error ;  but  it  is  not  for  their  sake  that  the  objection  is  allow* 
ed  ;  it  is  founded  on  general  principles  of  policy,  which  they 
shall  have  the  advantage  of  contrary  to  the;  real  justice  be* 
tween  the  parties.    The  principle  of  public  policy  is,  that  no 
Court  will  lend  its  aid  to  a  man  who  grounds  his  action  upon 
an  immoral  or  illegal  act.    Mitchell  v.  Smithy  1  Binn.  110. 
Justice,  as  between  these  individuals,  would  require  either 
payment  of  the  money  or  reconveyance  of  the  property ;  but 
principles  of  public  convenience  demand  that  the  justice  of 
the  case  shall  yield  to  higher  considerations,  the  operation  of 
the  precedent  on  public  morals,  and  the  public  interest.     It 
is  for  these  reasons  courts  of  justice  will  not  assist  an  illegal 
transaction  in  any  respect. 

Judgment  reversed. 
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**  WxiDHA V  €t  al.  agamit  Kobr. 

utSt^'  IH  Ekror. 

^  ^^^  ^^  delivering  the  opinion  of  the  Court,  ia  diis  case, 

led  of  these-  which  was  an  action  of  trespass,  yuare  ciausum  frcg^erunt, 
SttdTSoe^  brought  by  Kohr^  in  the  Common  Pleas  of  Lebanon  countyt 
«<  that  he  had  the  Chief  Tusdce  has  fully  suted  all  the  points  in  contro* 

Mrefollj  *  #  r 

•carehed  for  a  Versy. 
•ertain  war- 
taut,  and  the  „  ^M.  r.         i_      _.    •    ^ir    ' 

Sffitm^  for  the  pkunotts  hi  error. 

Oo€kom  and  Elder ^  for  the  defendant  ia  error. 

Thedeela- 
ratkMMoftbe 

pmon  Older      TiLGHMAv  C  J.    In  this  case  there  arc  three  pointa  far 

whom  the         •     .  . 

piainturde.    decssioa. 

^d^'  1*  Whether  a  certificate,  mder  seri  of  the  accretaryoff 
hS^!Z^  die  land  offce, «« tiMt  he  had  carefully  searched  for  a  certaia 
imd  eUimed  Warrant,  and  the  same  could  not  be  foimd,''  is  kgal  evidence* 
^!u!Jt  hte'  By  <be  act  of  9th  AprU^  1781,  copies  of  deeds,  entriea,  and 
warraotand  papcfs  of  Ae  land  ofice,  duly  attested  by  the  secretary,  re- 
e^e7the  land  ceiver  general,  or  surveyor  general,  or  their  deputies,  under 
^d?S^'*^  their  hands,  and  seals  of  office,  shall  be  as  |;ood  evidence  as 
Reeiuiiin  the  originals.  There  cenainly  is  a  material  difference, betireea 
^^enM  ^  oficera  certifying  a  copy,  and  certifying  that  the  original 
aSfSSimwST  *•  "*^^  ^  '^  found.  If  the  point  were  open,  I  should  diink^ 
under  the  diat  much  might  be  said  against  the  evidence.  But  k  ia 
^dMyti-  A^ttled.  There  has  been  a  long  practice  in  favour  of  d» 
^^iiiaML  ^^^^'^^f  ^^^  admission  of  it  is  attended  with  convenience, 
and,  therefore,  it  mubt  not  now  be  questioned. 

%  The  second  point  is,  whether  the  declarations  of  die 
perton  under  whom  the  plaintiff  derived  his  title,  made  duis* 
ing  the  time  when  he  owned  the  land  claimed  by  die  plaintiff, 
diait  his  warrant  and  survey  did  not  cover  the  land  in  dispute, 
are  evidence. 

There  can  be  no  doiriit  but  such  declarations  ane  evidence. 
Nothing  is  stronger  than  the  confessions  of  the  party  inte* 
vested  against  himself,  and  the  privity  between  that  party 
and  the  plaintiff  renders  his  confessions  evidence  against  the 
plaintiff;  But  the  confessions  of  the  same  person^  made  after 
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bm  'mtmrtt  had  ceased,  would  not  have  been  erideoee.  IVtt      tSlt. 
h  the  settled  distinctioii.  Tiwraiiin 

3.  Are  recitals  in  a  patent,  evidence  againat  aperacm  ekim-    WmwrnuT 
mg  under  the  Commonwealth  by  title,  firigr  to  the  patent }         ^  ^ 

This  point  was  fully  considered  in  the  case  of  Penrose  v. 
Griffith^  4  Binxu  1^31,  atnd  it  was  decided,  diat  auch  recitak 
tfe  not  evidence* 

I  am  of  opinion,  that  the  judgment  should  be  teversed,  and 
a  V€nir€facima  de  nov^  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


BuAY  assignee  of  Binklet  agaitut  Harthak. 


r    4tri7S| 


Ue    4701 


Ik  Eaaon.  Wedtmdt^, 

THIS  action  was  brought  on  a  single  bill  assigned  by    Wh^t  a 
the  obligee  to  the  pUiotiflf;  according  to  the  act  of  asaembty^^*^^^^ 
passed  on  the  28th  May^  1715.    The  defendanu  the  oUimr.  v^^  to 
made  a  payment  to  the  obligee  two  days  after  the  assign- lemUj  of  ssck 
ment,  but  before  he  had  received  notice  of  it     The  Court  ^•^»J^j^*»* 
bdow  charged  die  jury,  that  the  payment  was  good  against  made  bj  tM 
the  assignee,  provided,  when  die  obligor  made  it  he  had  no  ^^'l^  ^^foj!^ 
notice  of  the  assignment*    Whether  or  not  this  opinion  was  ''^^  ^^\m 
trroneous,  was  the  question  now  presented  for  the  decbion  of  ^m? 
this  Court. 

RogerSy  for  the  plaintiiT  in  error,  agreed,  that  in  the  case  of 
an  equitable  assignment,  notice  was  necessary,  because  where 
a  man  asks  the  aid  of  equity,  he  must  do  equity ;  but  this,  be 
said,  was  a  legal  assignment  under  the  act  of  assembly.  Both 
parties  were  negligent,  the  assignee  in  not  giving  nodce  of 
the  assignment,  and  the  obligor  in  not  demanding  the  bond 
before  he  made  die  payment ;  the  equity  of  both  was  equal, 
and  therefore  the  assignee  having  the  legal  property  must 
prevail.  The  act  of  assembly  declares,  that  the  assignee  mi^r 
recover,  in  his  own  name,  the  amount  due  at  the  time  of  the 
awgnment^  and  the  cases  c^ted  from  DallaSy  which  are  sup- 
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1819*     posed  to  proye,  that  a  payment  to  the  obligee  after  the  m* 

JLemea9ur.    sigoment,  but  without  notice  of  it,  is  good  against  him,  cerw 

BvKT      tainly  do  not  establish  that  position.  In  Wheeler  v.  Hughes ^(d^ 

?imsr^  there  is  a  dictum  of  Chief  Justice  Chew,  and  nothing  more, 

j^^^    that  the  obligor  may  set  off  all  pa3rments  made  before  notice 

of  the  assignment ;  but  the  case  itself  is  not  applicable.    The 

case  of  Cummings  v.  lAfnn^(6)  was  a  question*  whether  die 

assignment  was  under  the  act  of  assembly.   In  ^igBs  v.  Ing^ 

Gs^c)  the  contest  was  between  two  equitable  assignees  of  a 

legacy,  and  there  is  nothing  to  support  the  doctrine  contend* 

cd  for  by  the  defendant  in  error,  but  a  {Return  of  Chief  Jus* 

tice  Shippen,  that  payment  before  notice  is  good.     An  aver* 

ment  of  notice  in  the  declaration  is  no  further  necessary  than 

to  shew,  that  the  obligor  knew  to  whom  to  pay  the  money* 

In  an  action  on  a  promissory  note,  no  such  averment  is  oc* 

cessary.     1  Chitty^  32a 

yenkine^  for  the  defendant  in  error.  This  is  far  from  being 
a  new  question ;  but  as  some  doubt  appears  to  be  entertained 
in  relation  to  it,  it  is  time  it  should  be  completely  settled. 
In  the  case  of  biUs  of  exchange*  the  indorsement  passes  the 
property  divested  of  all  equity  on  the  part  of  the  drawer  ; 
therefore  if  the  drawer  pays  the  bill  without  having  it  deli* 
vered  up,  it  is  at  his  own  peril.  But  the  assignee  of  a  bond 
takes  it  subject  to  all  the  equi^  existing  between  the  obligor 
and  obligee,  and  therefore  it  is  his  du^  to  give  notice  to 
the  obligor  of  the  assignment. 

The  act  of  assembly  had  no  other  object  in  view  than  to 
give  an  action  to  the  assignee  in  his  own  name ;  it  did  not  in- 
tend to  give  to  assigned  bonds  the  same  character  as  bills  of 
exchange,  or  to  lessen  in  any  respect  the  equitable  righu  of 
the  obligor.  These  rights  have  been  repeatedly  recognised 
by  judicial  decisions.  In  Wheekr  v.  Hughes^  Chief  Justice 
Cbew  lays  it  down,  that  the  obligor  is  let  in  for  every  equity 
which  he  had  at  the  time  of  the  assignment,  or  notice  of  it. 
In  IngUs  v.  Inglh^  Shippen  C.  J.  seems  to  treat  it  as  a  mat- 
ter not  to  be  disputed,  that  notice  of  the  assignment  of  n 
bond  ought  to  be  given  to  the  obligor..  In  Wardell  v.  Eden^d^ 
it  was  held,  that  until  the  defendant  has  notice  of  the  assigt^. 
ment  of  a  judgment^  all  payments  by  him  are  good.    And  In 

(fl)  1  Don.  2S.  (0 «!)««. 45. 

{P)XDQXLh^  (d)%j9hu.Cai.  960. 
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South  Carolina^  the  assignee  of  a  bond  holds  it  under  all  the  181 8. 
equitable  circumstances  to  which  it  was  subject  between  the  LaneaHer. 

original  parties,  and  must  give  notice  of  the  assignment.  Da  Bust 

Cosia  V.  Shrewsbury. {a)    Newman  v.  CrocAer.(b)  ^Sja? 

The  form  of  declaring  too  on  an  assigned  bond  shews  the  ^' 
necessity  of  notice  ;  otherwise  an  averment  to  that  effect  need 
not  be  introduced  into  the  ttarr. 

Tii.t3HM AM  C.  J.  The  actof  assembly  enables  the  assignee 

to  maintain  an  action  in  his  own  name  for  the  recovery  of 

the  money  mentioned  in  the  specialty,  or  so  much  thereof  as 

ahail  appear  to  be  due  at  the  time  of  the  assignment,  in  like 

•manner  as  the  obligee  might  have  done.     It  was  not  the  ia-> 

tent  of  this  act  to  make  specialties  negotiable  in  the  same 

manner  as  bills  and  notes  are  made  negotiable  by  the  stat.  3 

&c  4  Ann.  ch.  9.     For  it  will  be  found,  by  a  comparison  of 

die  statute  and  the  act,  that  the  makers  of  this  act,  had  the 

sutute  before  them,  and  designedly  departed  from  it,  in 

some  important  expressions.    The  construction  of  this  act 

was  well  considered,  and  I  think,  fixed,  by  the  Supreme 

Court,  so  long  ago,  as  the  year  1776,  in  the  case  of  Wheeler 

assignee  of  Baynton  v.  Hughes^  1  Dall.  23.  Chief  Justice  Chew 

gives  his  opinion,  that  the  main  intent  of  the  act  was,  to  ena* 

Ue  the  assignee  to  sue  in  his  own  name^  and  to  prevent  the 

obligee  from  releasing,  after  the  assignment ;  and  that  the 

assignee  takes  the  bond,  at  his  own  peril,  subject  to  every  de« 

falcation  which  might  have  been  made  against  the  obligee  by 

die  obligor,  at  the  time  of  the  assignment,  or  notice  of  it. 

The  same  opinion  is  expressed  by  the  late  Chief  Justice 

Shippen,  in  Inglis  v.  IngHs^s  executors^  2  Dall.  49.     In  the 

state  of  Maryland^  there  is  an  act  of  assembly  enabling  the 

assignee  of  a  bond  to  maintain  an  action  in  his  own  name^ 

and  there  the  law  has  been  held  in  the  same  manner,  viz.  that 

payment  by  the  obligor  to  the  obligee,  before  notice  of  the 

assignment,  is  good.    These  decisions  have  been  founded  on 

equity  and  convenience.    The  assignment  operates  as  a  new 

contract,  between  the  obligor  and  the  assignee,  commencing 

upon  notice  of  the   assignment.     Any  other  construction 

would  be  extremely  inconvenient;  for  the  obligor  would 

never  be  safe  in  paying  the  interest  or  part  of  the  principal^ 

unless  the  bond  was  produced,  and  a  receipt  indorsed.    This 

(a)  1  Btttf.  811.  (5)  1  Boff.  947. 

Vol.  IV.— Z 
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1818.     would  be  throwing  a  great  hardship  on  one  who  may  live  at 
Lanca$ter.    a  distance  from  the  obligee,  and  has  to  send  his  money  by  a 
Burt      third  person.     BesideSf  there  is  a  default  in  the  assignee 


V. 

lUETiuir, 


*BiIkut^  who  neglects  to  give  notice,  and  therefore  he  does  not  stand 
on  equal  equity  with  the  obligor.  In  tyardeli  v.  Eden^ 
(2  Johns,  Cas.  260,)  the  assignee  of  a  judgment  was  recog- 
nised by  the  Court,  as  the  complete  owner  in  equity,  and 
they  declared,  that  all  acts  of  the  plaintiff,  subsequent  to  the 
assignment,  and  affecting  the  validity  of  the  judgment,  were 
fraudulent ;  yet  at  the  same  time  they  held,  that  until  the  de- 
fendant received  notice  of  the  assignment,  all  payments  made 
by  him  to  the  plaintiff  were  good.  I  am,  therefore,  of  opi- 
nion, that  upon  the  reason  and  intent  of  our  act  of  assembly, 
and  upon  principles  of  general  convenience  and  ^uity,  as 
well  as  upon  authority*  payment  by  the  obligor  to  the  obligee, 
before  notice  of  the  assignment,  is  good.  The  judgment  of 
the  Court  of  Common  Pleas  should,  therefore,  be  affirmed. 


Gibson  J.  By  the  act  of  28th  May^  1715,  it  is  provided, 
that  the  assignee  ^  shall  commence  and  prosecute  his,  her, 
or  their  actions  at  law  for  the  recovery  of  the  money  men- 
tioned in  such  bonds  or  notes,  or  so  much  thereof  as  shall 
appear  to  be  due  at  the  time  of  such  assignmentJ*^  The  plaia- 
tiff«  therefore,  having  the  legal  title,  shall  recover,  unless  the 
defendant  has  greater  equity  as  to  payments  made  to  the 
obligee  after  the  assignment,  but  before  notice  of  it.  That 
will  depend  upon  whether  the  negligence  of  the  obligor  in 
not  assuring  himself,  that  his  bond  had  not  been  assigned 
when  he  made  the  payment,  be  not  at  least  as  great  as  that  of 
the  assignee  in  not  giving  notice.  Andrews  v.  Beecker^a) 
Wardell  v.  Eden^(b)  and  Newman  v.  Crocker,(c)  were  equita- 
ble assignments  of  choses  in  action ;  so  also  were  all  the  Bri- 
tish cases  on  the  same  subject.  Notice  of  an  equitable  as- 
signment is  always  required ;  and  the  reason  for  it  is  a  plain 
one.  Not  being  an  assignment  made  in  pursuance  of  the 
terms  of  the  contract,  and  not  being  recognised  by  the  com- 
mon law,  but  merely  tolerated  by  courts  of  equity  to  effect 
purposes  of  convenience,  an  obligor  is  not  to  presume  an  as* 
signment  to  have  been  made^  and  therefore  negligence  is  not 
to  be  imputed  to  him  for  making  a  payment  without  requiring 


(a)  1  Johm,  Ca9. 11. 

(b)  3/0ibit.  Oat.  258. 


(c)  1  Bt^.  Rep,  S46. 


Digiti 


zed  by  Google 


OP  PENNSYLVANIA.  179 

the  prodiiction  of  the  inetrument.    An  assignment  of  a  chose      1818. 
in  action  is  considered  in  equity  as  a  declaration  of  trust.  LancMter. 
Lord  Carteret  v.  Paschal^  3  P.  Wms.  197.    Co.  Litt.  «32.  b.       sfbt 
n«  1 .  and  a  party  without  notice  of  a  trust,  and  in  possession    ^S^!^^ 
of  DO  circumstance  to  put  him  on  an  inquiry  that  may  lead  to         v. 
a  knowledge  of  it,  shall  not  be  affected  by  it.     But  the  case   ^■*"^- 
of  a  legal  assignment  made  in  pursuance  of  the  very  terou 
of  the  original  contract,  is  widely  diffierent.     What  man  of 
any  pretensions  to  prudence  would  pay  an  obligee,  either  in 
full  or  in  part,  without  ascertaining  whether  he  were,  at  the 
tintie,  entitled  to  receive  the  money ;  particularly  when,  by 
the    terms  of  the  agreement,  the   obligee   had    stipulated 
for  a  right  to  substitute  another,  as  creditor  in  his  stead  i 
It  18  said,  the  obligee  is  not  bound  to  produce  the  bond,  and 
that  therefore  a  demand  of  it  would  be  without  effect.     I 
cannot  see  any  force  in  this  argument.     The  obligee  is  not 
bound  to  receive  a  part  of  what  is  due ;  and  if  a  part  be 
tendered  it  is  received,  if  at  all,  as  a  matter  of  courtesy  to  the 
obligor.    He  is  not  entided  to  his  bond  until  he  tender  a  sum 
which  the  obligee  is  bound  to  receive^  and  if  he  tender  a  part 
he  cannot  complain  if  the  latter  receive  it  on  his  own  terms* 
Receiving  benefit  from  a  pro  tanto  abatement  of  interest 
afterwards  accruing,  the  obligor  should  not  complain  if  he 
bore  any  loss  that  arose  in  consequence  of  what  was  a  per* 
aonal  accommodation  to  himself.     But  can  it  be  doubted, 
but  that  a  conditional  tender  of  the  whole  sum  due  would  be 
good,  and  if  properly  pleaded^  would  save  interest  and  costs? 
On  payment  in  full,  the  obligor  is  entitled  to  have  his  bond } 
and  a  partial  payment  is  a  matter  of  compromise  between  the 
original  parties,  not  a  matter  of  right  in  the  obligor,  and 
ought  not  to  affect  third  persons.     With  regard  to  promisso- 
ry notes  and  bills  of  exchange,  which  are  subjects  of  leg-al 
assignment^  the  rule  is,  that  every  payment  to  a  person  not 
actually  the  holder,  is  at  the  risk  of  him  making  it.     It  is 
true,  that  bonds  though  assignable  under  our  act  of  assembly 
are  not  stricdy  negotiable^  and  therefore  do  not  approach 
so  near  the  nature  of  a  circulating  medium  as  bills   and 
notes ;  but  I  can  see  no  reason  on  that  account  for  not  apply« 
ing  the  same  rule  to  them.     In  point  of  justice  the  principle 
is  the  same,  as  regards  each.     It  is  said  remittances  from  a 
distance  could  not  be  so  conveniently  made,  if  the  construc- 
tion contended  for  by  the  plaintiff  in  error,  should  prevaiL 
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1818. 

Lancaster, 

BUHT 

•Migfic^of 

BlHKLIT 

V, 

Habxmav. 


But  may  not  an  agent  be  employed  to  ascertain  all  necessary 
circumstances  ?  If  the  remittance  be  made  directly  to  the 
obligee,  this  of  itself  is  negligence ;  and  the.oUigor  ought  not 
to  be  permitted  to  consult  his  convenience  at  any  body's  risk 
but  his  own.  Although  the  rule  would  require  a  greater  dc 
gree  of  caution  than  is  usual  in  transacting,  businessr  no  real 
hardship  would  ensue ;  for  where  the  interest  of  a  third  per^ 
son,  not  privy  to  the  transaction,  is  to  be  affectedf  the  slight- 
est negligence  ought  not  to  be  tolerated.  If  the  obligee  was 
of  doubtful  character  it  would  be  flat  imprudence  to  trust 
him  ;  and  if  his  character  were  above  suspicion  at  the  time, 
the  person  that  reposed  csn6dence  in  him  ought  to  suffer  by 
his  deceit,  rather  than  one  who  did  not.  By  requiring  this 
prudent  degree  of  circumspection  on  the  part  of  the  obligor, 
fraud  will  be  put  completely  out  of  the  power  of  the  obligee. 
On  the  other  hand,  if  notice  be  the  criterion,  no  human  ala- 
crity may  be  able  to  prevent  it.  The  assignee  may  ride  post 
haste  to  find  the  obligor,  and  failing  to  intercept  him  on  his 
way  to  make  a  payment,  may  lose  his  money*  This,  it  may. 
be  said,  is  an  extreme  case  ;  but  it  might  occur ;  and  such 
cases  best  serve  to  test  the  soundness  of  a  principle* 

The  case  of  a  mortgagCf  appears,  at  first  view,  irreconcile- 
able  with  this  doctrine.  A  mortgage  is  assignable  at  krw^ 
there  being  a  legal  estate  or  term  which  is  the  subject  of  a 
conveyance,  and  yet  payments  to  the  mortgagee,  without  no- 
tice, must  in  chancery  be  allowed  by  the  assignee.  Wil6am9 
v.  Sorrelif  4  Fes.  S89.  But  the  reason  is,  that  it  is  apparent 
on  the  face  of  the  title,  that  the  conveyance  of  the  legal  estate 
is  not  absolute^  but  as  a  security  for  a  debt ;  and  that  equity 
considers  the  real  transaction  as  an  assignment  of  a  ^<fjt  from 
A  to  B^  that  debt  being  collaterally  secured  by  a  charge  on 
real  estate.  Matthews  v.  Walhvyn^  4  Ves.  128.  So  that  after 
all,  the  assignment  is  not  in  equity  held  to  be  of  the  le^l  r«- 
tate  in  the  land,  but  of  a  chose  in  action,  and  the  assignment 
is  therefore  only  equitable.  But  the  case  of  Baldwin  v*  Bil^ 
Hngsley^  2  Vern.  539,  was,  in  principle,  precisely  the  present 
case.  It  was  the  case  of  a  bond.  Two  trustees  of  money 
for  the  separate  use  of  zfeme  covert^  lend  it  to  a  third  person, 
who  gives  bond  to  the  trustees,  and  the  trust  is  declared  in 
the  condition.  The  bond  is  kept  by  the  feme^  and  one  of  the 
obligees  having  received  lOOiL  for,  and  on  account  of  the  obligort 
gives  the  latter  a  receipt,  as  for  so  much  received  to  the  use 
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cf  ihtfeme;  this  obligee  becomes  insolvent,  and  it  was  held      1818. 
by  the  lord  keeper  that  this  was  not  a  good  payment ;  that  Lameu9$er. 
the  obligee  being  a  trustee  had  a  power  to  receive  and  to       Bern 
pay  ;  to  put  out  and  call  in,  but  the  trust  being  particularly    buIiu!r^ 
toien  notice  of  in  the  condition,  the  obligor  ought  to  have    „^^ 
been  cautious  how  he  paid  the  money,  the  leaving  the  bond 
in  possession  of  the  feme  being  equivalent  to  an  ofaignment 
to  her  ;  that  the  obligee  might  4iave  received  if  he  had  had 
the  bond,but  having  delivered  it  over  to  tht/eme^  he  had  dis- 
missed himself  of  the  trust,  and  therefore  the  payment  made 
by  the  obligor  ^^  without  seeing^  the  bond^'*  was  not  good. 
There  was  no  pretence  of  actual  notice ;  the  decision  did  not 
proceed  on  that  ground.   1  his  case,  therefore,  goes  the  whole 
length  of  the  doctrine  I  contend  for.    It  establishes  the  point 
that  where  the  obligor,  from  the  terms  of  the  contract,  knows 
that  the  obligee  may  have  divested  himself  of  die  right  of 
receiving,  a  payment  made  without  calling  for  information  as 
to  that  fact  by  requiring  the  production  of  the  instrument^  is 
bad  against  an  assignee. 

On  recurring  to  precedents  of  declarations  they  are  found 
uniformly,  to  contain  an  averment,  that  the  defendant  had 
notice  of  the  assignment.  I  will  not  say  this  averment  is  unne* 
cesaary,  although  in  the  case  of  the  indorsement  of  a  promis- 
sory note  it  has  been  held  so.  But  I  think  it  clear,  that  it 
has  nothing  to  do  with  payments  made  to  the  obligee  after 
the  assignment.  The  obligor  ought  to  have  an  opportunity 
to  pay  his  bond  without  incurring  the  costs  of  a  suit ;  and  for 
the  purpose  of  ascertaining  the  person  to  whom  payment  is 
to  be  made,  notice  of  the  assignment  may  be  very  material 
to  him.  It  is  clear,  that  the  notice  is  for  the  benefit  of  the 
obligor  and  not  of  the  assignee ;  otherwise  where  a  payment 
to  the  obligee  is  not  insisted  on,  it  need  not  be  averred,  yet  I 
doubt  that  if  such  averment  be  necessary  in  any  case,  a  de« 
daration  without  it  would  be  bad  on  demurrer.  I  therefore 
do  not  consider  the  form  of  the  precedents  as  evidence  that 
the  law  has  been  considered  as  being  diflerent  from  what  I 
contend  for.  A  long  uninterrupted  practice,  if  not  pregnant 
with  injusticcf  although  it  might  be  deemed  erroneous  in 
principle,  would  be  decisive.  But  I  know  of  no  such  prac* 
tice.  The  point  is  of  the  first  impression,  and  has  never  re« 
ceived  a  judicial  decision  in  this  state.  In  Wdeekr  assignee 
ofBaynton  v.  Hughes^  executors^a)  Chief  Justice  CHswcau- 
(a)  IDalLSS. 
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tiousty  avoids  expressing  an  opinion  on  it.  ^^The  assignee,'* 
says  he,  «^  stands  in  the  same  place  as  the  obligee,  so  as 
to  let  in  every  defalcation  which  the  obligor  had  against  the 
obligee  at  the  time  of  the  assignment  or  notice  of  the  assign- 
ment," without  saying  which.  The  point  did#ot  arise,  and 
of  course  was  not  decided.  In  Cumming^s  assignee  y. 
Lynn^(a)  it  was  held,  that  the  covenant  implied  by  the  w6rd 
assigned^  extends  only  to  thb ;  that  the  assignee  should  re- 
ceive the  money  from  the  obligor  to  his  own  use,  and  thai  if 
the  obRgee  should  receive  it,  then  he  should  be  answerable 
over.  Hence  an  authority  in  the  obligee  to  receive  it,  it  is 
thought,  might  be  inferred.  But  clearly,  that  does  not  follow. 
An  express  covenant  by  the  obligee  to  pay  over  the  money  i& 
case  he  received  it  from  the  obligor,  would  not  confer  on  the 
former  a  right  to  give  an  acquittance  ;  and  an  imi^ied  cove* 
nant  could  have  bo  greater  operation.  He  has  no  authoriC7 
to  receive  imy  thing,  of  which  he  could  not  enforce  payment 
by  action.  It  is  not  pretended,  that  without  actually  receiv- 
ing the  contents  of  the  bond  he  could  release  it  after  assign- 
ment, whether  die  obligor  had  notice  or  not ;  and  it  is  incom- 
prehensible, to  me,  how  he  can  discharge  it  by  an  act  of  a 
lower  nature.  I  therefore  take  the  effect  of  the  decision  to 
be,  that  the  assignee  may,  at  his  election,  consider  a  pajrmoit 
made  to  the  obligee  after  assignment,  as  valid,  and  proceed 
against  him  on  his  covenant ;  but  it  by  no  means  follows,  that 
he  may  not,  if  he  please,  treat  it  as  a  nullity,  and  proceed 
against  the  obligor  on  his  bond  ;  and  I  will  not  say,  that  he 
may  not  proceed  against  both  at  the  same  time ;  although,  as 
to  that  I  give  no  opinion.  In  Vtrginiaf  where  bonds  are  as- 
signable as  in  this  state,  it  was  thought  that  an  express  pro- 
vision of  the  act  of  assembly  was  necessary  to  render  pay^ 
ments  made  before  notice,  valid  ;  yet  in  tvtry  other  respect 
the  law  of  that  state  corresponds  with  our  act. 

At  the  opening  of  the  argument,  my  impressions  were 
strongly  opposed  to  my  present  opinion.  The  result  of  an 
attentive  consideration  of  the  arguments  of  counsel  is  a  set- 
tled conviction,  that  the  evidence  was  improperly  admitted. 
I  therefore  think,  the  judgment  ought  to  be  reversed. 

DuHCAN  J.  The  only  error  as^gned  on  this  record  is  ia 
die^charge  of  the  Court,  in  instructing  the  jury,  that  a  bona 
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fide  pajrmeBt  by  the  obligor  to  the  obligee,  is  a  discharge     1818. 
agabst  the  assignee  of  the  bond,  though  such  payment  has  Lancaster. 
been  made  after  the  assignment,  but  before  notice ;  for  this  is       SJSil? 
ID  substance  the  opinion  excepted  to*  ISSmt^ 

This  case  has  been  held  under  advisement  as  one  of  very  v, 
general  concern,  and  which,  as  is  contended,  never  has  direct- 
ly received  a  judicial  decision  in  Pennsylvania*  I  have  consi- 
dered it  with  all  that  anxiety  its  importance  requires ;  but  can 
discover  no  solid  reason  to  change  the  opinion  I  had  formed 
OD  the  argument ;  and  on  a  very  full  examii^ation  of  the  sub- 
ject*  I  find  a  concurrence  of  practice,  principle,  and  au- 
thority, to  support  the  opinion  delivered  by  the  Court  of 
Common  Fleas.  The  operation  of  an  assignment  of  a  chose 
in  action  not  negotiable,  but  which  mqr  be  assignedf  and  the 
assignee  bring  suit  in  his  own  name,  will  be  considered*  The 
operation  of  an  assignment  in  equity,  of  instruments  not  as- 
signable at  law,  so  as  to  enable  the  assignee  to  bring  suit  in 
the  name  of  the  assignor,  for  his  use,  will  likewise  be  consi- 
dered ;  and  the  operation  of  the  assignment  of  a  bond  under 
^e  act  of  1715,  so  far  as  it  has  received  judicial  decision, 
and  as  opinions  have  been  delivered  on  the  question  now 
under  consideration,  growing  out  of  the  principles  establish- 
ed by  judicial  decision,  though  not  in  direct  adjudication. 
A  mortgage  is  assignable  at  law ;  the  assignee  has  all  the  re- 
BM^es  in  his  own  name,  that  the  mortgagee  had  on  the 
mortgage,  both  in  ]aw  and  equity ;  he  may  bring  ejectment  at 
law,  or  he  may  foreclose  in  equity.  A  mortgage  is  assigna- 
ble ;  but  where  it  is  assigned  without  the  assent  of  mortga- 
gor, the  assignee  must  take  it  only  on  the  same  terms,  sub- 
ject to  the  same  equity  as  in  the  hands  of  assignor*  Pow.  on 
Mori.  140.  Bk  427*  2  Vern,  428. 692.  784.  After  assigpm^nt 
of  a  mortgage,  payments  to  the  mortgagee  before  notice  must 
be  allowed  against  the  assignee*  1  Bac.  {Wils.  ed.)  249.  Sugd. 
466.  So  if  a  bond  be  assigned,  the  bond  must  be  delivered, 
smd  notice  must  be  given  to  the  debtor.  Ryfd  v.  RolkSy 
1  Atk.  177.  Otherwise  debtors  may  safely  pay  the  original 
creditor.  A  policy  of  insurance,  resembles  a  bond  for  the 
payment  of  money  at  a  future  day.  1  Fes.  ddO*  Though 
not  assignable  at  common  law  (  yet  on  mercantile  principles  it 
is,  and  the  assignee  may  bring  suit  in  his  own  name ;  yet  un* 
ilerwriters  may  set  off  a  debt  due  by  the  assignor,  at  tlae  time 
of  effecting  the  policy ;  and  the  assignee  takes  it  subject  to 
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1818.  ^  ^qui^9  <^°d  defmlcation  to  which  it  is  subject  before  »- 
Lanciuter.  sigDinent.  Gourdon  for  use  of  oasigTiees  v.  Insurance  Cowk^ 
BiriiT  pony  of  North  America.  1  Binn.  430,  (note.) 
jU^J^^^  There  are  a  variety  of  decisions  in  the  several  states  and 
^'  in  England  on  the  effect  of  such  assignment,  judiciously  se« 
lected,  and  perspicuously-  arranged  by  Judge  Wilson,  in 
his  valuable  edition  of  Bacon^  1  vol.  249,  Assignw$eni.  (What 
things  are  assignable,)  by  which  it  appears  that  courts  of  law 
n6w  take  notice  of  and  recognise  the  right  of  hioi  who  has 
the  beneficial  interest,  and  extend  to  him  all  the  protectioB  of 
assignments,  except  only  that  the  assignor  cannot  sue  in  his 
own  name.  Courts  of  equity  will  protect  an  assignment  of 
a  chose  in  action  as  much  as  the  law  will  that  of  a  chose  in 
possession.  2  Corny.  Con.  266.  So  will  courts  of  law  now ; 
it  is  a  nicety  not  now  regarded ;  the  form  is  only  different 
from  the  assignment  of  a  thing  in  possession ;  it  being  by  waj 
of  trust.  The  substanoe  of  the  rule,  that  the  choses  in  actiofi 
are  not  assignable,  is  gone,  and  the  shadow  only  remains. 
The  assignee  is  recognised  as  the  real  party,  except  as  U> 
bringing  the  suit  in  his  own  name.  The  rule  that  choses  m 
action  are  not  assignable^  is  now  considered  in  a  court  of 
law  as  a  maxim*  without  use^  and  without  convenience.  Tut* 
tie  V.  Bebee^  8  Johns.  118. 

In  PenmyhaniOf  the  person  having  the  beneficial  interest 
18  considered  as  the  substantial  plaintiff,  though  his  name 
does  not  appear  on  the  record,  and  the  defendant  may  plead 
that  the  action  was  for  his  use,  and  set  off  a  debt  due  frona 
him.  1  Binn.  496^  Canbyw.IUdgvHiy.  A  bond  then  is  assign- 
able for  a  valuable  consideration,  and  the  assignee  alone  be* 
comes  entitled  to  the  money,  and  if  the  obligor  after  notice 
of  assignment  pays  the  money  to  the  obligee,  he  will  be  com* 
pelled  to  pay  it  over.  Constant  v.  Farmer  and  another^  % 
Mass.  Rep.  97.  I  refer  to  the  numerous  authorities  in  Wils. 
Bac.  above  referred  to,  and  to  Tuttle  v.  Bebee^  8  Johns.  118. 
and  Underwood  and  others  v.  Van  AUen^  1 2  Johns.  343.  When 
then  does  the  duty  imposed  on  the  debtor  to  the  assignee 
arise  i  On  notice  of  the  assignment.  The  rule  in  equity  is,  that 
an  assignment  of  a  chose  in  action,  not  negotiable^  imposes 
no  duty  on  the  debtor  until-  notice  of  such  assignment  is 
given.  Jones  v.  Miller^  13  Mass.  Rep.  37.  Parker  Ch.  J. 
in  delivering  the  opinion  of  the  Court,  observts,  that  the 
question  was,  whether  the  facts  proved  shew  such  an  assign* 
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■ftent  in  eqilitjr  as  will  be  supported  by  courts  of  law  in  all     1818. 
respects,  except  permitting  an  assignee  to  bring  suit  in  his  Lamcasur. 
own  name.    The  affirmative  is  pronounced.    He  then  pro-       Bvnx    ^ 
ceeds  to  sti^te,  that  the  contract  between  assignee  and  payee    'Sm^^ 
is  operative  only  between  them  when  some  act  takes  place         t>. 
which  brings  the  maker  of  the  note  into  contract.    This  act . 
is  notico  to  him*  and  alter  such  notice  it  becomes  entirely  tm* 
material  to  him  who  shall  be  his  creditor^  as  payments  or  law- 
ful off-sets^  existing  before  such  notice,  will  be  allowed  him, 
and  all  subsequent  payments  may  as  well,  for  his  interest,  be 
Inade  to  the  assignee  as  the  original  creditor*    So  early  as 
177^9  the  effect  of  an  assfgoment  was  settled.      Wh€eler^% 
4Mi$sign9e  V.  ffughcM*  executors^  1 1)aU.  23»    Ch.  J.  Chew,  in 
his  very  able  opinion,  has  considered  the  question  in  all  its 
bearings ;  the  operation  of  the  assignment  is  clearly  defi- 
ed.      We  are  clearly  of  opinion,  says  the  Chief  Justice 
that  an  assignee  takes  the  bond  at  his  own  peril,  and  that 
he  ataads  in  the.  same  place  as  the  <Aligor,  sq  as  ^o  let  in 
every  defdcation  which  the  obligor  had  against  the  obligee 
at  the  time  of  the  assignment,  or  notice  of  tha  assignment* 
The  only  intention  of  the  act  being  to  enable  the  assignee 
to  sue  in  his  own  name,  and  prevent  the  oUigor  from  releas- 
ing after  assignment ;  he  clearly  and  unanswerably  proves, 
the  intention,  and  marked  difference  between  the  act  and  the 
Stat.  5  &  4  Ann.  c.  9»;  in  some  instances  adopting  the  very 
words  of  the  statute,  and  in  others  using  different  language 
and  adopting  a  different  provision.  The  statute  contains  these 
important  provisions  to  make  notes  negotifble  as  bills,  «^  to 
enable  the  assignee  to  receive  what  shall  be  due  in  like  man- 
ner as  indorsee  of  a  bill  of  exchange."  The  act  omits  this 
provision,  but  substitutes  one  literally  different,  entitling  the 
assignee  to  recover  the  money  that  shall  appear  to  be  due* 
Though  the  question  of  payment,  after  assignment,  did  not 
directly  arise ;  yet  the  decision  was  on  the  principle,  that 
pajnnents,  after  the  assignment  and  before  notice,  were  valid. 
The  Chief  Justice  proceeds  to  observe,  ^^  an  argument  of 
force  with  us,  not  mentioned  by  defendant,  arising  from  the 
wording  of  the  act ;  the  words,  « so  much  as  shall  appear 
to  be  due,'  relate  to  the  time  of  the  trial' and  not  to  the 
time  of  the  assignment;  they  are  in  the  future  tense."    The 
objection  which  is  now  made  was  then  made  by  the  plaintiff's 
counsel ;  that  it  was  the  obligor's  fault  not  to  have  the  pay- 
VOL.  IV— A  a 
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1818.      me»t  indorsed  on  the  bond.  This  received  the  most  8«tis£sc*« 

LancoMter,    tory  answer;  that  this  was  not  in  the  pow^  of  the  party ;  if 

BuBY      the  obligee  was  a  bad  man,  be  might  refuse  to  make  it.  Con- 

«?Sf^  forming  to  these  principles,  in  Cummtng$*  assignee  v.  Lynn^ 

v'-         1  Dall:  444iy  it  was  decided^  that  the  covenant  implied^  by 

the  word  assigned,  extends  only  to  this,  that  the  assignor 

shall  recover  the  money  to  his  own  nse,  and  if  the  obligee 

should  receive  it,  he  would  be  answerable  over.    The  rule 

in  the  assignment  of  bonds,  was  adopted  as  to  promissory 

notes  in  M^CuUough  v.  Houston^  1  Doll.  441. 

Chief  Justice  M^Kean  states,  that  the  situation  of  this 
country  is  not  the  same  as  that  of  England^  as  to  promissory 
notes ;  the  legislature  of  Penneyivania  has  not  found  it  neces* 
sary  to  hold  in  equal  respect  the  negotiability  of  promisso- 
ry notes.  When  the  act  of  1715  was  passed,  promissory 
notes  were  little  used ;.  they  were  given  for  small  debts,  and 
seldom  passed  out  of  the  hands  of  the  payee  before  payment; 
the  object  of  the  act  was  simply  to  enable  the  indorsee  to  sue 
the  drawer  in  his  own  name; 

Chief  Justice  Shippen  observes^  that  bonds  may  be  assign- 
ed by  our  law,  so  as  to  enable  the  assignee  to  bring  suit  in  his 
own  name,  but  without  the  other  qualities  of  negotiable 
paper.  Gourdon  for  the  use  of  his  assignees  v.  North  Ame^ 
rica  Insurance  Company.  Bills  of  exchange  and  notes  pay- 
able to  order  in  the  city  of  Philadelphia^  are  properly  nego- 
tiable paper,  after  such  notes  have  been  bona  fide  indorsed  in 
a  course  of  trade.     Baring  v.  Shippen^  2  Binn.  165. 

Chief  Justice  Tilghman  observes,  that  a  bond,  though  as- 
signable under  our  act  of  assembly  comes  not  within  the  mer- 
cantile idea  of  a  negotiable  instrunient ;  because  it  is  liable 
in  hands  of  assignees  to  every  plea,  discount,  and  objection 
which  might  have  been  offered  by  the  obligor  against  the 
obligee.  Negotiable  papers  are  bills  of  exchange,  &c.  which 
pass  by  indorsement,  not  subject  to  any  right  of  discount  be- 
tween.the  parties.  Before  the  act  of  Sfth  February^  179f, 
there  was  no  negotiable  instrument  in  Pennsylvania^  but 
bills  of  exchange;  that  act  gives  this  character  to  notes 
of  a  certain  description,  and  to  nothing  else.  If  there  i% 
no  defence  by  either  payer  or  indorsor  except  what  ap- 
pears on  the  note  itself,  then  it  is  negotiable ;  but  if  it  is 
liable  in  the  hands  of  every  one  to  discount  and  objection 
of  tile  payer,  tiien  it  is  assignable,  merely,  and  this  is  be- 
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yood  all  doubt  the  situadoo  of  a  bond.    Where  the  instru-      1818. 
ment  is  negotiable   in   its  nature,  the  indorsement  Xxzas- Lanctuter. 
nits  an  absolute  right,  i^hich  cannot  be  objected  to  by  the       Bvht 
payer;  but  where  it  is  assignable,  he  takes  it  suliject  to  every    biSuit' 
discount  and  objection,  unless  the  payer  has  been  resorted         '^• 
to  »id  admitted  the  debt;   such  precisely  is  a  mortgage. 
The   holder  of  negotiable  paper  is  not  considered  in  the 
light  of  an  assignee  of  payee ;  and  therefore  he  hcMs  dis* 
charged  of  all  latent  equities  between  the  parties ;  this  is  the 
natural  effect  of  unqualified  negotiability.     The  only  intent 
of  the  act  of  assembly  was  to  enable  the  assignee  to  sue  in  his 
o^m  name^  and  prevent  the  obligee  from  releasing  after  as- 
signment;  by  Chief  Justice  Chew,  Wheeler  assignee  v. 
Hug-Aes^  1  Dall.  23. 

The  object  of  tiie  act,  says  Chief  Justice  M^Kean,  was 
simply  to  enable  the  indorsee  to  sue  the  drawer  in  his  own 
nanae*    Ludlow  v.  Bingham^  4  DalL  47. 

Boncb,  says  Chief  Justice  Shippen,  may  be  assigned  by 
our  law,  so  as  to  enable  the  assignee  to  bring  suit  in  his  own 
name,  without  the  other  qualities  of  negotiable  instruments. 
Gourdon  v.  North  America  Insurance  Company^  1  Binn.  43t. 
Now  if  the  only  intent  of  the  act  of  1T15,  the  sole  object  of 
the  legislature  was  simply  to  enable  the  assignee  to  sue  in 
his  own  name  without  giving  any  other  character,  or  bestow^ 
iag  any  other  protection  on  the  assignee^  it  follows  without 
doubt,  that  the  absolute  legal  right  to  the  money  is  not 
transferred,  but  barely  the  right  to  sue  in  the  name  of  the 
assignee ;  not  changing  the  situation  of  the  obligor,  who  only 
becomes  a  party  to  the  contract  when  he  receives  notice. 

So*  Thomas  Parker,  in  Pyall  v.  Rolles^  1  Ves.  567,  lays 
down  the  rule  thus :  as  to  instruments  not  negotiable,  (for 
bills  of  exchange  and  promissory  notes  are :)  Bonds  assigned, 
they  must  be  delivered,  and  such  delivery  of  the  bond  on  no- 
tice of  assignment  wiU  be  equivalent  to  the  delivery  of  the 
goods,  for  the  debtor  cannot  afterwards  justify  payment  to 
the  assignor.  The  debtor  may  safely  pay  the  money  to  the 
person  who  had,  without  his  knowledge,  ceased  to  be  his  ere* 
ditor ;  the  debtor  would  ^s^xhonajide  in  making  the  payment, 
and  it  would  be  unjust  to  make  him  pay  it  again.  Since  the 
decision  of  Wheeler  assignee  v.  Hughes^  executors^  1  DalL 
^f  Judges  have,  in  Pennsylvania^  so  considered  and  de- 
clared it. 
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CASES  IN  THE  SUPREME  COURT 


1818. 

LancoMter* 

BOBT 

Mtigneeof 

filNKUET 

V. 
UiBllUV. 


Pres.SHiPPKN^in  IngUsfor  the  lueofReedv.  AgG^s  execw- 
tors^  observes,  much  has  been  said  on  the  point  of  notice,  and 
it  is  true,  that  if  the  obligee  of  a  bond  assign  it^  no^ce  ought 
to  be  g^ven  to  the  obligor  to  prevent  him  paying  the  money 
oven  In  1  Smithy  92,  the  law  is  laid  down  correctly.  If  the 
obligee  of  a  bond  assigns  it,  notice  ought  to  be  given  to  the 
obligor  to  prevent  his  paying  the  money  to  the  obligee  who 
has  parted  with  his  interest. 

I  do  not  consider  these  declarations  of  a  succession  of 
Judges,  who,  to  soundness  of  judgment,  joined  accurate 
knowledge  and  long  experience,  as  mere  obiter  dicta^  but  as 
declarations  of  the  law  itself,  as  arising  from  principles  ne- 
cessarily  flowing  from  the  nature  of  the  circumscribed  nego- 
tiability of  these  instruments.  It  is  too  late  now  to  take  this  act 
up,  and  with  the  present  opinions  of  the  sanctity  which  should 
attend  instruments  assigned,  or  the  eztention  of  paper  credit, 
to  extend  to  them  a  protection  not  in  the  contemplation  or 
the  law ;  nor  to  extend  the  $eld  of  negotiable  instrum«ats 
farther  than  the  legislature  have  done.  The  rule  established 
is  a  safe  one ;  affording  to  mercantile  paper  all  the  protection 
which  its  negotiability  demands ;  and  settling  the  right  of 
other  instruments  not  negotiable,  but  assignable,  on  prind* 
pies  of  equity  and  good  conscience.  The  obligor  knows  die 
obligee,  but  how  can  he  know  of  the  assignment  i  The  as- 
signee knows  the  obligor,  or  he  would  not  take  the  assign- 
ment ;  it  is  in  his  power  to  give  the  notice ;  it  is  his  duty  so 
to  do ;  unUl  this  is  done,  there  is  no  contract  between  him 
and  the  obligor.  This  is  an  answer  to  that  which  was  press- 
ed with  so  much  force  by  the  counsel  for  the  plaintiff  in 
error,  that  the  assignment  was  a  legal  one ;  that  the  obligor 
was  guilty  of  neglect  in  not  having  the  payment  indorsed,  or 
his  bond  given  up,  if  paid  in  full.  If  the  equity  of  the  par- 
ties were  equal,  the  law  must  prevail ;  but  from  the  view 
which  I  have  taken  of  this  case,  the  law  is  with  the  defend- 
ant. Both  are  innocent  persons,  having  suffered,  or  being 
likely  to  suffer,  an  injury ;  consequently  equally  favoured  in 
equity.  In  such  case,  therefore,  equity  will  stand  indifferent, 
and  will  lend  aid  to  neither  of  them,  but  will  leave  the  law 
to  take  its  course.  The  assignee  runs  the  risk  between  the 
time  of  the  Msignment  and  notice  that  the  debt  may  be  paid 
to  his  assignor ;  he  depends  on  his  covenant,  that  the  assign- 
or will  repay  any  money  he  may  receive  from  thQ  obligor  i 
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he  has  his  security  and  indemnity,  and  to  this  he  must  re-     1818. 
sort.    What  is  the  difference  between  a  chose  in  action  as«  LaneoHer. 
signable  only  in  equity,  and  a  chose  in  action  assignable      burt 
wder  the  act  of  1715?    This  and  this  only,  that  assignee    b!^!I^ 
may,  under  the  act,  sue  in  his  orvn  name*  vumam 

If  this  were  not  the  law,  there  could  be  no  partial  payment, 
for  the  obligee  might  refuse  to  indorse ;  there  could  be  no  re- 
mittance from  a  distance ;  none  on  a  bond  alleged  to  be  lost ; 
no  mutual  credit,  which  the  debtor  might  give  on  the  confr 
dence  of  his  bond  ramaining  in  the  hands  of  the  obligee. 
These  principles  are  so  consistent  with  the  limited  negotiabi- 
lity of  the  instrument ;  so  consistent  with  the  whole  system 
of  bonds  assignable ;  have  been  so  often  recognised  by  our 
highest  judicial  tribunals,  that  were  I  even  of  opinion,  that  the 
adoption  of  a  new  rule  mig^t  be  attended  with  some  conve- 
nience ;  might  afford  a  greater  facility  to  the  passing  and  as- 
signment of  these  instruments,  I  would  not  possess  sufficient 
fortitude  or  rashness  to  set  up  my  private  judgment  against 
die  opinions  of  the  very  learned  Judges  who  have  preceded 
sne,  ud  overthrow  what  I  consider  has  now  become  the  set- 
tled law  of  the  land.  But  I  consider  the  ancient  long  esta- 
blished rule  as  the  safest  one,  and  that  the  imaginary  benefits 
some  may  suppose  would  arise  from  the  introducdon  of  a 
new  rule,  would  be  greatly  overbalanced  by  the  real  inconve- 
nience, injustice,  and  evil  which  would  flow  from  the  des- 
truction of  the  old  one. 

I  am  most  clearly  of  opinion,  that  the  opinion  delivered  in 
the  Court  of  Common  Fleas,  b  correct,  and  that  the  judg- 
ment be  affirmed.  In  the  Supreme  Court  of  Errors  in  Con- 
necticutj  Woodbridge  v.  Perkins^  4  Day.  377,  in  the  case  of  an 
assignment  of  a  bond  or  note  of  hand,  there  must  be  a  deli- 
very of  the  bond,  or  note  to  the  assignee ;  and  notice  of  the 
assignment  must  be  given  to  the  obligor  or  promissor ;  for 
until  that  is  done,  the  obligor  or  promissor  remains  a  debtor 
to  the  obligee  or  promissee. 

Judgment  affirmed. 
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1818. 

tewo     Morrison  against  Weaver. 


4irl90 
199    186 


^  ^   ^  In  Error. 

H^ednetday, 
Maj  SO. 

Noappeti  ON  the  retimi  of  the  record  in  dris  case  on  a  writ  of 

jSm^tJti  error  to  the  Cotut  of  Common  Pleas  of , Lancaster  county,  it 
jQstioe^the  appeared^  that  the  ptaiatiff  and  defeachmt,  agreeably  to  the 
matter  ez-  14th  section  of  the  act  of  assembly  of  20th  March^  1810,  sob- 
hundn^^-  fitted  to  a  juttice  of  the  peace  a  matter  exceeding  one  hnnr 
Urt,  referred  ^red  doUars  in  value.  Referees  were  appointed  by  coDsent, 
•entruDder  on  whose  report  judgment  was  rendered  for  the  plaintiC 
UoVJfth^a^'^*^®  defendant  entered  an  appeal  to  the  Common  Pleat» 
of  90th  Mareh  which  the  plaintiff  moved  to  quash.  During  the  pendency 
iriii  any  act  of  this  motion,  he  entered  a  rule  of  reference  under  the  atbi- 
appeUee^^  tration  law,  and  the  arbitraton  reported  in  his  favour  the 
tending  to  same  sum  for  which  judgment  had  been  given  by  the  joatice; 
antewenM  in  The  defendant  then  obtained  a  rule,  to  shew  cause  why  the 
wndeiHr''  *^ard  of  the  arbitrators  should  not  be  set  aside.  The  Conit 
good.  ultimately  quashed  the  appeal^  and  this  was  the  error  now 

assigned. 

The  cause  was  argued  by  Shippen  and  Pottery  for  the 
plaintiff  in  error,  and  by  Montgomcrt/y  for  the  defendant  in 
error^  after  which 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  If  the  jurisdiction  of  the  justice  were  compd- 
sory  and  not  the  parties  own  choice,  I  would  incline,  as  Us 
as  latitude  of  construction  might  go,  to  support  the  appeaL 
But  the  common  objection  of  deprivation  of  trial  by  jury 
dots  not  apply  in  this  instance,  amd  I,  therefore,  see  no  rea- 
son to  suppose  the  legislature  intended  those  provisions  of 
the  one  hundred  dollar  act,  which  give  an  appeal  in  cases 
within  the  limit  of  the  justices^  compulsory  jurisdiction, 
should  also  be  applied  to  those  in  which  he  obtains  jurisdic- 
tion by  the  assent  of  the  parties.  An  appeal,  as  regards  the 
latter,  is  certainly  not  expressly  given;  and  this  Court  cannot 
supply  that  which  the  legislature  has  totally  omitted,  even 
though  we  should  suppose  the  omission  arose  from  an  over- 
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sight.     But  I  cannot  tbink  the  legislature  in  fact  intended      1818. 
there  should  be  an  appeal^  or  that  there  was  any  omission  in  Lamcatur. 
the  case.     Why  not  as  well  give  it  in  case  of  a  voluntary  re-    MoKAour' 
fercnce  to  arbitrators  ?  I  consider  the  justice  acting  under    yf^^Yo. 
the  14th  section  of  the  arbitration  law,  rather  in  the  light  of 
an  arbitrator  having  power  to  enforce  his  own  award,  than  a 
magistrate.     He  has  no  jurisdiction  but  what  is  conferred  on 
him  by  the  assent  of  the  parties ;  and  it  is  of  the  very  nature 
of  such  jurisdiction  to  be  final. 

But  it  is  said  by  the  plaintiff  in  error,  though  no  appeal  be 
(iven  by  the  act,  yet  it  having  been  actually  taken,  and  ac- 
(^uiesced  in  by  the  opposite  party,  who  became  an  actor  in 
die  Common  Pleas,  that  this  in  effect  was  the  inception  of  an 
imicable  action  and  a  proceeding  de  novo.  If  this  were  admit- 
ted, the  plaintiff  would  recover  a  double  satisfaction ;  for  the 
;udg^ent  of  the  justice  would  remain  before  him  unremoved 
and  in  full  force,  whilst  the  plaintiff  would  also  have  the 
hmt  of  his  judgment  in  the  Common  Pleas.     But  it  would 
be  a  distortion  of  intention  to  construe  an  acquiescence  in  an 
appeal  where  none  lay,  to  be  an  agreement  to  consider  the 
matter  as  aa  amicable  action ;  and  it  is  settled  law,  that  the 
proceedings  on  appeal  are  not  Jo  novo;  but  the  inception  of 
the  suit  18  still  considered  to  have  been  before  the  justice,  and 
the  proceedings  in  the  Common  Pleas  a  continuation  of  its 
prosecution.     In  Moore  v.  Wait^  1  Binn.  SI 9,  the  inception 
of  the  suit  could  not  be  carried  back  to  the  proceedings  be- 
fore the  justice;  for,  having  exceeded  his  jurisdiction,  the 
whole  was  a  nullity,  and  of  course  there  was  nothing  to  re- 
move or  appeal  from.    The  plaintiff  who  took  the  exception, 
had  filed  a  declaration  and  prosecuted  the  suit  to  judgment; 
yet  it  was  held,  his  previous  assent  to  the  proceedings  would 
not  support  them,  or  preclude  him  from  objecting.    It  is 
certain,  that  a  general  appearance  and  acquiescence  will  cure 
an  irregularity  in  the  manner  of  taking  an  appeal,  but  nothing 
will  enable  the  Court  to  enteruin  it  where  jurisdiction  of  the 
tppeal  is  not  given  by  law.  The  judgment  must  be  afirmed. 

Judgment  affirmed. 
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I  Spanclsr  et  ux.  against  Rambler. 


1818. 
LancoMier. 

Wednetdajf, 
May  90. 

Adeeraeor        ON  an  appeal  from  the  Orphans'  Court  of  Lebanon 
cSirtrefaSof  ^®^'^^»  the  case  appeared  to  be  this : — 

to  eonfirm  tD 

tbeM^SritMT  G^o^g^  Spangkr  and  Barbara  his  wife,  petitioned  the  Or- 
ofiapdiyoiidcr  phans'  Court  for  a  partition  of  the  lands  of  Michael  Rambler p 
lawy'a^tet-  deceased,  who  was  supposed  to  have  died  intestate,  leaving 
^2^jjj!*^?  a  widow.  Eve  Rambler^  the  appellee,  but  no  children.  On 
«0Die<iiiei»ee  this  petition,  the  Court  awarded  an  inquest  to  make  paru- 
tioo!^?^lper  ^o°*  Partition  was  made,  and  the  inquest  returned ;  upon 
PJJP^j^f^  which  the  widow  exhibited  a  writing  purporting  to  be  the 
Qftheperaon  last  wiU  and  testament  of  the  said  Michael  Rembler,  and 
^1^^^^^^  prayed  that  the  proceedings  might  be  set  aside.  On  die 
^of  ^l>^|V  other  hand,  the  petitioners  urged  the  confirmation  of  the  par- 
tried  under  tB  tition,  and  gave  in  evidence  the  record  of  an  action  of  eject- 
^J'jj^ment,  in  which  the  heirs  of  the  said  Michael  Rambler  had 
ter'sComiy  recovered  an  undivided  moiety  of  his  real  estate  agsunst  his 
lythit Courts widow,  the  said  Eve  Rambler^  who  was  in  possession  of  the 
faMtTh'h^*  whole,  and  claimed  it  by  virtue  of  a  devise  in  his  wilL 
«t  tow  had  K.  Parol  evidence  was  ako  given,  that  on  the  trial  of  the  eject- 
ttoien^Qf  the  ^^^^9  ^^  validity  of  the  pretended  will  of  Michael  Rambler 
|2^^>»^  was  brought  into  question^  and  inasmuch  as  the  title  of  the 
vnhiittbe  plaintiffs  was  inconsistent  with  the  will,  the  petitioners  in- 
i^^Tb?  listed,  that  the  jury  had  by  their  verdict  decided,  that 
a!^  *>^  Michael  Rambler  died  intestate.  In  consequence  of  the  ex- 
wiu^  parol  hibition  of  the  paper  purporting  to  be  the  will  of  Michael 
Si^^t  ^^ff^l^^y  *«  Orphans'  Court  refused  to  confirm  the  parti- 
the  niiidi^  option,  and  Set  aside  the  proceedings ;  upon  which  the  peti-* 
the  will  WIS    ^.     *  1    1  -.    *!.•    r«     -.         o   »      r  r- 

direetw  in     tioners  appealed  to  this  Court, 
imeinthat 
rait 

BdpUns^  for  the  appellants,  contended,  that  the  validity  of 
the  will  of  Michael  Rambler  having  been  fairly  and  fully  inr 
issue,  in  the  ejectment  brought  by  his  heirs,  the  judgment  in 
that  suit  while  in  force  avoided  die  will ;  and  of  course  the 
land  should  have  been  divided  as  the  estate  of  an  intestate. 
And  to  shew  the  conclusiveness  of  judgments  of  courts  of 
competent  jiuisdiction  on  a  point  in  issue  before  them,  he 
cited  3  BL  Com.  24.    Bond  v.  Oardner.{a)    Simpeon  r. 
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Martha)    Geliton  v.  JBbyt.(b)  Moses  v.  M^Ferkm.(c)    PhilL      I8l8. 

£v.  £34.  *       Lanca9ter» 

Wriffht  and  Godwin^  for  the  appellee,  did  not  deny  the  ge-         «. 
neral  position  which  the  authorities  cited  on  the  other  side    ^^J"***- 
went  to  establish,  but  insisted,  that  the  rule  did  not  govern 
this  case,  because  in  an  ejectment  one  verdict  was  not  con<- 
elusive  of  the  title,  and  besides  if  Michael  Rambler  had  died 
intestate,  the  plaintiffs  would,  as  his  heirs,  have  been  enutled 
to  recover  the  whole  instead  pf  a  moiety,  for  which  alone  a 
verdict  was  found  in  their  favour.    The  jury,  they  said^ 
founded  their  verdict  upon  the  idea,  that  the  widow  was  en- 
titled to  one-half  the  land  in  fee  simple ;  but  if  this  inquisi- 
tion stand,  she  will  lose  the  fee  simple  of  the  whole.     The 
verdict,  therefore,  does  not  support  the  inquisition.     The 
proper  way  to  try  the  validity  of  a  will' is  by  an  issue  of  de^ 
visatnt  vel  non  directed  by  the  Register's  Court,  and  until  that 
be  determined  the  Orphans'  Court  cannot  proceed  as  if  there 
were  an  intestacy.     They  cited  7  Bac.  Ab.  381.    Brommell 
V.  Kerridge.(d)    Act  of  19tfa  Aprtl^  ir94.(c) 

The  opinion  of  the  Court  was  delivered  by 
T*ii.GHMAN  C.  J.  When  a  writing  is  exhibited  as  a  last 
will  and  testament^  and  a  caveat  filed  against  the  probate  of 
it,  either  party  may  demand  a  trial  by  jury ;  and  in  such  case 
the  Register's  Court  directs  an  issue  to  determine  the  vali- 
dity of  the  will,  to  be  tried  in  the  Court  of  Common  Pleas. 
The  issue  being  tried  and  returned*  the  Register's  Court  are 
to  take  the  fact  as  settled*  With  regard  to  personal  estate^ 
the  decision  is  absolute  ;  but  the  verdict  on  the  issue  is  not 
considered  as  conclusive  with  respect  to  real  esute.  The 
party  who  is  dissatisfied  may  have  the  title  tried  in  an  eject- 
ment. If  an  issue  had  been  sent  from  the  Register's  Court, 
and  the  writing  exhibited  as  the  will  of  Michael  Rambler- 
been  determined  to  be  no  will,  it  would  have  been  the  duty 
of  the  Register's  Court  to  have  taken  for  granted,  that  Ram' 
'  bier  died  intestate,  and  the  Orphans'  Court  ought  to  have 
proceeded  to  a  partition  of  his  lands.  But  in  this  case*  no 
issue  was  sent,  and  therefore  the  Orphans'  Court  were  not 

(o)  1  JohM.  Ch.  Cat.  91.  (d)  1  Eg,  Ab.  400. 

lb)  1  John9,  Ch  Com.  543.  («}  Pwrd.  Dig.  tt7. 

(c)  S  Burr,  1009. 

Y«.  IV.~B  b 
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obliged  to  consider  it  as  a  case  of  inlestacy.  The  record  of 
the*ejectinent  does  not,  upon  its  face,  shew  any  ijuestion  apcm 
the  will  of  Rambler y  and  even  when  explained  by  parol  evi- 
dence, it  is  not  free  fron&  obscurity,  for,  if  Ramhkr  died  in* 
testate,  the  verdict  should  have  been  for  the  plaintiffs y^  the 
whole.  It  is  trucf  that  the  widow  was  encided  to  one-half  of 
the  land,  during  her  Hfe,  her  husband  having  left  no  issue ;  but 
she  had  no  right  to  enter  and  take  this  half,  until  it  was  legally 
assigned  to  her.  Besides,  one  verdict  and  judjgnient  in  eject- 
ment is  not  conclusive  of  the  title^  and  therefore  the  Orphans' 
Court  might  well  refuse  to  make  partition  until  an  issue  sent 
from  the  Register's  Court  was  decided.  This  issue  it  was 
the  duty  of  the  Itegister's  Court  to  order,  because  without 
it,  the  right  to  the  personal  estate  of  Mich.  Rambler  could  im^ 
be  decided.  To  make  partition  of  the  whole  real  estate^  while 
the  question  whether'will  or  no  will,  remained  in  a  state  of  us- 
certainty,  might  be  productive  of  such  inconvenience,  that  ao 
Court  would  order  it,  unless  absolutely  enjoined  by  law*  I 
am,  therefore,  of  opinion,  that,  considering  the  circumstances 
of  this  case,  at  the  time  when  the  inquest  of  partition  was  re- 
turned, the  Orphans'  Court  did  right  in  setting  aside  the 
proceedings^  and  their  decree  should  be  affirmed. 


Decree  aflinned. 


Stewart  against  The  Commonwealth. 


Thurtdajf, 
M11731. 


In  Erroh. 


An  indiot.  ON  a  writ  of  error  t6  the  Court  of  Oyer  and  Terminer- 

thtt  the  de-  of  the  county  of  Tork,  it  appeared,  that  an  mdictment  was 
niSliiy*^,  ^^^^^  by  the  grand  jury,  that  George  Stewart,  8cc.  the 
too%,uid oar- dwelling  house  of  one  Abraham  Miller j  &c,  "feloniously 
« taiidrj  pro*  sind  burglariously  did  break  and  enter,  and  sundry  promis* 
foruTw-**  ^°^  notes  for  the  payment  of  money  of  the  value  of  eighty 
■nent  of  mo-  dollars,  of  the  goods  and  chattels  of  the  said  Abraham  JUiUer^ 
luTot  sodoi-  in  the  said  dwelling  house,  then  and  there  being  found,  then 

Ian  ot  the 

goods  and  ehattels  oT  A  B,"  is  too  vague  and  uncertain.    The  notes  should  be  more  partkalarly 

oeseribedf  and  it  should  be  set  forth  that  the  money  was  aopaid  on  tfiem. 
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and  there  feloniously  and  burglariously  take,  did  steal,  and     1818. 
carry  away/'  &c.  Lancatter, 

And  further,  that  the  said  Oeorg6  Stewart^  &c*  ^  with ' 
force  and  arms,  sundry  promissory  notes  for  the  payment  of 
money  of  the  value  of  eighty  dollars,  of  the  goods  and  chat- 
tels, of  the  said  Abraham  MtUer^  did  steals  take,  and  carry 
away,"  fee. 

The  jury  found  the  defendant  guilty,  and  the  following 
reasons  were  filed  in  arrest  of  judgment. 
1«  That  no  crime  was  laid  in  the  indictment. 

2.  That  the  notes  said  to  have  been  stolen,  were  not  stated 
to  have  been  notes  of  a  chartered  bank. 

3.  That  no  intention  to  commit  a  felony,  was  laid  in  the 
indictment. 

The  case  was  argued  in  this  Court,  on  the  above  excep- 
tions to  the  indictment,  by  Carter^  for  the  plaintiff  in  error, 
who  cited  the.  act  of  30th  January^  1810,  Famph.  L.  14.  4 
BU  Com.  227.  1  Hdle^  559.  561.  S  HawL  b.  2.  ch.  25.  s.  74,. 
Id.  b.  2.  cA.  25.  s.  60.  Act  of  19th  March,  1810.  Pamph.  L. 
87.    Spongier  v.  The  Commonwealth^a)  and  by 

Bacon,  for  the  Commonwealth,  who  referred  to  2  Sm.  L. 
533.  579,  580.  2  Eases  Cr.  L.  515.  2  Hob.  193.  3  Binn.  537. 
Opinion  of  Yeates  J. 

The  opinion  of  the  Court  was  delivered  by 
I>(JNCAN  J.  The  judgment  should  be  reversed,  because  it 
does  not  appear  by  the  indictment*  that  any  felony  was  com- 
mitted, or  intended  to  be  committed,  the  charge  of  felony 
being  too  vague  and  uncertain,  viz.  that  *^  the  defendant  felo- 
niously stole,  took,  and  carried  away  sundry  promissory 
notes  for  the  payment  of  money,  of  the  value  of  eighty  dol- 
lars, of  the  goods  and  chattels  of  the  said  Abraham  Miller  J^^ 
The  notes  should  have  been  more  particularly  described,  and 
it  should  have  been  set  forth,  that  the  money  was  unpaid  on 
them. 

Judgment  reversed. 


(fl)3 
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I  Landis  against  Shaeff£r. 


^^'^'  In  Error. 

When  op-  WRIT  of  ciTor  to  the  Court  of  Common  Pleas  of  Lan- 

OD  ail  Appeal 

by  the  defend-  COStcr  COUnty. 

ant  from  an 

trat^i^lhe  "  jfohn  Shaeffer^  the  plaintiff  below,  brought  an  action 
jm^SVorlf^  against  Abraham  Landisy  the  defendant,  for  erecting  a  dam 
leat  sum  than  on  his  own  land,  in  consequence  of  which  the  waters  of  Coca^ 
pWntiff«'n*r  I'tco  creek  were  interrupted  in  their  course,  and  thrown  back 
entitled  to  re-  ^^  ^j^^.  j^^^  ^f  ^^  plaintiff.    The  action  was  referred  to  arbi- 

eovertne  costs  t.i  •«>>iv*t  # 

aecraing  upon  trators,  who  awarded  damages  to  the  plamtin  in  the  sum  of 
the  appeal.  ^^^  dollars.  The  defendant  appealed,  and  the  cause  having 
been  tried  in  the  Court  of  Common  Pleas  of  Lancaster  counr 
ty,  a  verdict  was  given  for  the  plaintiff,  with  six  cents  dam- 
ages and  six  cents  costs.  A  motion  was  made  in  the  Court 
below,  on  the  part  of  the  defendant,  that  judgment  be  enter- 
ed for  the  plaintiff  without  costs  accruing  since  the  appeal, 
on  the  ground,  that  as  the  verdict  was  for  a  less  sum  than  the 
arbitrators  awarded,  he  was  not  entided  to  costs.  But  the 
Court  overruled  the  motion,  and  entered  judgment  for  fiill 
costs.    This  was  the  error  complained  of. 

Buchanan,  for  the  plaintiff  in  error,  observed,  that  the  rule 
the  Court  were  about  to  establish  was  in  the  highest  d^ee 
important,  because  it  must  be  applied  fo  cases  of  contract  as 
well  as  tort.  The  -common  law  allowed  no  costs,  and  the 
statutes  giving  them  being  penal  in  their  nature  are  to  receive 
a  strict  construction.  6  Bac.  Ab.  390.  Stat.  9.  Salt.  205. 
Cos.  Temp.  Hardtv.  357*  The  arbitration  law  of  the  20th 
Marchy  1810,  introduces  a  new  system  of  costs  which  renders 
any  argument  deduced  from  the  statute  of  Gloucester  inap- 
plicable. The  12th,  13th,  and  14th  8ections(a)  of  that  act 
establish  a  complete  set  of  rules  relative  to  costs  on  appeals, 
whether  by  plaintiff  or  defendants  If  the  appeal  be  entered 
by  the  defendant  he  is  required  by  the  14th  section  to  give 
security,  that  if  the  plaintiff  in  the  event  of  the  suit  shall  ob- 
tain a  judgment  for  a  sum  equal  to  or  greater,  or  a  judgment 

(a)  5  Sm.  L,  135, 6. 
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as,  or  more,  favourable  than  the  report  of  the  arbitrators,  ha     1818. 
shaH  pay  all  the  costs  that  may  accrue  in  consequence  of  the  Lanauter' 
appeaL     This  language  plainly  indicates  the  intention  of  the     L4in»u 
legislature  to  have  been,  that  the  defendant  should  not  pay    ssims. 
such  costs,  if  the  plaintiff  recovered  less  than  was  awarded 
by  the  arbimitors.     The  recognisance  prescribes  the  limits 
within  which  the  payment  of  costs  is  to  be  confined ;  for  it 
would  havp  been  absurd  not  to  make  the  security  commen- 
surate with  the  right  intended  to  be  secured.    The  act  of  a8*> 
sembly  has  followed  the  principle  which  has  always  prevailed 
in  relation  to  the  reversal  of  judgments,  which  is,  that  no 
coats  are  to  be  recovered  on  either  side.     A  defendant,  who 
upon  an  appeal  obtains  a  verdict  more  favourable  than  the  re- 
port of  the  arbitrators,  reverses  their  judgment,  and  there- 
ibre  is  not  liable  to  the  costs  which  accrue  upon  the  appeal. 
The  case  of  Lezvis  v.  Englandy{a)  which  settles  the  law  on 
an  act  of  assembly  very  similar  to  this,  in  which  the  recogni- 
sance of  the  defendant  is  to  the  same  purport,  must  have 
great  influence  in  the  decision  of  this  case. 

Porter  and  HopUns^  for  the  defendant  in  error,  contended, 
that  as  the  verdict  of  the  jury  as  well  as  the  award  of  the  ar- 
bitrators had  proved,  that  the  plaintiff  had  a  good  cause  of 
acti<Hi,  the  rule  which  threw  the  costs  upon  the  party  who 
was  in  feult,  authorised  them  to  be  recovered,  in  the  present 
instance,  of  a  defendant,  who  for  a  number  of  years  had  kept 
the  plaintiff  at  law.  The  statute  of  Gloucester^  6  Ediv.  I.e.  1. 
they  said,  gave  costs  in  all  cases  in  which  damages  were  re- 
covered, and  unless  it  has  been  repealed  by  the  arbitration  law, 
it  is  in  force  here.  On  a  writ  of  error^  where  the  judgment 
is  affirmed  costs  are  recovered,  though  the  rule  of  this  Court 
is,  that  on  the  reversal  of  a  judgment  each  party  pays  his  own 
costs.  Here  the  judgment  of  the  arbitrators  has  been  affirm- 
ed, so  far  at  least  as  respects  a  cause  of  action,  and  to  throw 
the  costs  of  an  appeal  upon  a  plaintiff  under  such  circum- 
stances would  operate  very  hardly  upon  him,  and  be  produc- 
tive of  highly  injurious  consequences,  for  a  defendant  by 
Ijring  by  and  not  producing  his  evidence  before  the  arbitrators, 
may  be  almost  certain  of  procuring  an  abatement  of  damages. 
The  14th  section  of  the  arbitration  law  which  directs  the 
form  of  the  recognisance,  does  not,  it  is  true,  mention  this  as 

{a)ABinn.S. 
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1818*  one  of  the  cases  in  which  the  defendant  shall  pay  costs ;  but  it 
Latmuier.     does  Qot  foUow,  that  costs  are  not. to  be  paid,  because  no  se« 

Lajtbu  curity  is  ordered  to  be  given  for  them.  All  that  can  be  said 
is,  tlMt  the  recognisance  is  not  coextensive  with  the  injury. 
The  juiy  had  unquestionably  a  right  to  g^ve  costs,  and  when 
they  assessed  them  at  six  cents,  they  intended  to  give  full 
costs.  •  The  case  of  LervU  v.  Engkmd^  was  a  decision  on  the 
law  relative  to  justices  of  the  peace»  the  proceedings  before 
whom,  form  a  separate  system,  and  therefore  it  can  throw  no 
light  on  this  question. 

The  opinion  of  the  Court  was  delivered  by 
TiLOHMAK  C.  J.  Our  legislature  has. introduced  a  new 
mode  of  trial.  Either  party  may,  in  the  first  instance,  carry 
the  cause  before  arbitrators^  and  when  they  have  decided, 
either  party  may  appeal  to  the  Court  of  Common  Pleas, 
where  there  is  a  trial  by  jury,  in  the  usual  manner.  The 
appeal  is  subject  to  certain  conditions,  one  of  which  is,  that 
the  appellant  shall  enter  into  a  recognisance,  with  sureties, 
for  payment  of  the  costs  of  the  appeal,  according  to  the  regu- 
lations of  the  act  of  20th  March^  1810,  5  Sm.  L.  151.  In  the 
12th  section  of  this  act,  it  is  enacted,  that  if  the  plaintiff  be 
the  appellant  the  condition  of  the  recognisance  shaU  be,  ^  that 
if  the  said  plaintiff  shall  not  recover,  in  the  event  of  the  suit, 
a  sum  greater^  or  a  judgment  more  fanourable  than  the  re- 
port of  the  arbitrators,  he  shall  pay  all  costs  that  shall  accrue 
in  consequence  of  said  appeal,  and  one  dollar  per  day^  lor 
each  and  every  day  lost  by  the  defendant,  in  attending  on 
such  appealf  which  costs  and  daily  pay  shall  be  taxed  and  re- 
covered, as  costs  in  other  cases  are  recovered.''  In  the  lllfa 
section  it  is  provided,  that  no  appeal  shall  be  allowed,  undl 
the  appellant  pay  all  the  costs  that  may  have  accrued  before 
the  appeal,  and  the  appellant  shall  not  be  permitted  to  pro- 
duce as  evidence  in  Court,  any  books,  papers,  or  documents, 
which  he  shall  have  withheld  from  the  arbitrators.  The  13th 
section  declares,  that  the  costs  paid  by  the  appellant  on  enter- 
ing his  appeal,  shall  be  taxed  in  his  bill,  and  recovered  of  the 
adverse  party,  in  such  cases  only,  where,  in  the  event  of  the 
suitf  the  appellant  is  entitled  to  costs  agreeably  to  the  provi- 
sions of  that  act.  The  14th  section  is  the  one  which  bears  on 
the  point  before  ua ;  it  enacts,  that  if  the  defendant  be  the 
appellant,  the  condition  of  the  recognisance  shall  be,  "  that 
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if  €bt  pfauntiff  in  die  event  of  the  auit  shall  obtain  a  jodg*     1818. 
ment  for  a  sum  epial  to,  or  greattrf  or  a  judgment  a»  or  LmeoMter. 
mor^  favourable  than  the  report  of  the  arbitrators,  the  siUd     i^uma 
defendant  shall  pay  fUl  the  casta  that  may  accrue  in  con^ 
sefuence  of  said  appeal^  together  with  the  sum  or  valne  of 
the  thing  awarded  by  the  arbitrators,  with  one  dollar  per 
^  for  each  and  every  day  that  shall  be  lost  by  the  plaintiff 
in  attending  to  such  appeal,"  8ic.  We  have  in  these  sections, 
a  complete  system  of  co9U,  of  which  the  governing  principle 
is»  that  the  appellant  shall  pay  costs  unless  he  succeeds,  at 
least  partially,  in  the  appeal.  If  the  plaintiff  appeak,  he  ps^s 
costs,  unless  be  recovers  more  than  the  arbitrators  gave  him. 
If  the  defendwnt  appeals,  he  pays  costs,  unless  he  obtains  an 
abatement  of  what  the  arbitrators  gave  tiie  plamtiff,  because 
in  both  those  cases  it  must  be  presumed,  that  there  was  no 
caoae  for  the  appeaL     But,  aUhongh  the  party  who  succeeds 
but  partially  in  his  appeal,  ought  not  to  pay  costs,  yet  it  does 
not  foUow  that  he  ought  to  recover  costs ;  because,  altiiough 
the  event  has  proved,  that  the  award  of  the  arbitrators  was 
wrong,  yet  that  may  have  been  the  fault  of  the  arbitrators, 
attd  not  of  tiie  party  in  whose  favour  the  award  was  made. 
In  such  casesy  therefore,  each  party  is  left  to  pay  his  own 
costs.    That  is  the  principle  which  prevails  in  the  common 
law  comts ;  for,  where  a  judgment  of  an  inferior  Court  is  re^ 
versed  on  a  writ  of  error,  the  costs  in  error  are  not  recovered 
by  the  party  who  obtains  the  reversal.     But,  where  the  judg- 
ment is  affirmed^  costs  are  recovered.     On  an  appeal  from 
arbitrators  the  law  considers  their  report  as  reversed^  where 
the  judgment  of  the  Court  of  Common  Pleas  is  more  favour- 
able to  the  appellant  than  the  report  was.     Indeed,  it  is  a  re- 
versal strictiy  speaking ;  for  the  act  of  assembly  makes  the 
reporty  when  filed  in  the  office  of  the  prothonotary,  equal  to 
SLJudgmenty  and  it  has  been  determined  to  be  a  judgment  on 
which  a  writ  of  error  lies.     But  it  is  argued  for  the  plaintiff, 
that  it  is  extremely  hard  he  should  not  recover  costs^  when 
he  has  established  his  cause  of  action ;  and  that  he  is  entided 
to  costs,  because  the  statute  of  Gloucester  gives  them,  in  all 
cases  where  damages  are  recovered,  and  the  act  Qf  assembly 
has  not  repealed  the  statute.     With  the  hardship  of  the  case, 
the  Court  has  nothing  to  do.    But  if  the  matter  is  fully  coa- 
sidered»  there  are  hardships  on  both  sides ;  for  the  defendant 
may  certainly  complain  of  hardship,  in  being  obliged  to  pay 
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costs,  for  appealing  from  a  judgment  which  he  has  proved  to 
have  been  wrong.  The  only  question,  however,  is,  what  b 
the  meaning  of  the  act  of  assembly  ?  Of  its  meaning  1  have 
no  doubt.  When  it  orders  the  appellants  to  give  security  to 
the  adverse  party,  it  must  have  been  intended  that  security 
should  be  given  for  every  thing  which  the  adverse  party  could 
be  entitled  to  recover.  Now,  so  far  as  respects  costs,  the  se- 
curity is  for  the  payment  of  costs,  only  in  case  the  plaintiff 
shall  obtain  a  judgment  for  a  sum  at  least  equal  to  the  report 
of  the  arbitrators.  To  say,  that  the  recognisance  for  payment 
of  cosU,  was  not  intended  to  be  co-extensive  with  the  costs, 
would  be  to  charge  the  legislature  with  an  absurdity.  What- 
ever inconveniences,  therefore,  may  attend  this  construcdoo, 
(and  I  am  sensible,  that  an  artful  defendant,  who  lies  by,  and 
does  not  produce  all  his  evidence  before  the  arbitrators,  may 
involve  the  pUuntiiT  in  great  difficulty,  particularly  in  acdons 
of  tort^)  yet  as  the  intention  of  the  law  is  clear,  we  must  not 
hesitate  to  adopt  it.  I  am  of  opinion,  that  the  plaintiflF  was 
not  entitled  to  recover  the  costs  of  the  appeal  in  this  case,  be- 
cause the  the  verdict  of  the  jury  was  for  a  less  sum  than  the 
report  of  the  arbitrators.  The  judgment  should  be  reversed 
therefore,  so  far  as  respects  the  costs^  and  affirmed  for  the 
residue. 

Judgment  reversed,  as  respects  At  costSi 
and  affirmed  for  the  residue. 


I    4sra00| 


May  S5. 

The  Court 
wOl  quAahthe 
prooeediogtiD 
Aroadoate 
vhere  ooe  of 
the  original 
pethionert  it 
appointed  a 
reTiewer. 


Case  of  tiie  Road  firom  M^CUtysburgf  Sec 

ON  the  return  of  a  certiorari  to  the  Quarter  Sessions 
of  Dauphin  county,  in  the  case  of  a  road  leading  from  the 
upper  end  of  Third  street  in  M'^Clayshurgy  to  intersect  the 
river  road  near  Christian  Kunkle^s  farm  house,  it  appeared 
among  other  exceptions  to  the  proceedings  in  the  Court  of 
Quarter  Sessions,  that  Nicholas  Swoyerf  an  original  petition- 
er, had  been  appointed  a  reviewer,  which  Elder  insisted  was 
fatal  to  the  proceedings,  and  cited  the  case  of  the  Radnor  and 
Newtown  Road^a)  as  decisive  of  the  question. 


(a)  5  mrm,  6U. 
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Irvtne^  in  support  of  the  proceedings,  contended,  that  as     1818. 
Snoyer  was  not  a  petitioner  on  the  kut  petition,  and  the  re-  Lanetter. 
port  which  was  made  on  the  petition  signed  by  him  had  been   CMeofthe 
quashed,  the  exception  did  not  fall  within  the  rule  establish-  ^^u^j^ 
ed  by  the  case  cited  from  5  Binn.  sU. 

But  by  Tme  Court.  It  appearing  that  Nicholas  Swoyer^ 
one  of  the  last  reviewers,  was  an  original  petitioner,  we  arc 
of  opinion,  that  the  proceedings  should  be  quashed.  The 
case  in  5  Binn.  612,  settles  the  principle. 

Proceedings  quashed. 


Stobvsr  against  Litdwic  et  ux. 

THIS  was  an  appeal  from  a  decree  of  the  Register's  Tbe  Regif. 
Court  of  die  county  of  Lebanon^  revoking  letters  of  admini-  bive  t  right  to 
stration  granted  to  Adam  Stoever^  jun.  on  the  estate  of  ^^^^"^^^^^j^ 
Stroh  deceased,  and  directing  letters  of  administration  to  be  tkn  gr»oted 
granted  to  Christian  Ludwig  and  Elizabeth  his  wife;  to^^^[|^te 
which  Wright^  for  the  appellant,  excepted,  SStto*^ 

whomnsv 

1 .  Because  the  Register's  Court  had  no  jurisdiction  of  the  j 
matter. 

2.  Because  they  refused  an  issue  to  try  a  matter  of  fact, 
though  requested  by  the  appellant. 

S.  Because  they  had  exceeded  their  jurisdiction  in  direct- 
ing to  whcmi  letters  of  administration  should  issue. 

He  referred  to  act  of  30th  September^  1791.  3  Sm.  L.  56. 
3  Bac.  Ab.  Executors  and  Administrators^  F.  I  P.  Wms.  40. 
1  Sm.  JL  42,  note.  2  BL  Com.  SO^. 

Oodwmf  contra. 

By  The  Court.     We  diink  the  Register's  Court  did 
right.    It  appears,  that  the  deceased  left  no  children,  but  a 
Vol.  IV.— C  t 
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1818.  mother  and  a  sister  of  the  half-bloody  the  wife  of  Adam  Sioevtr 
Zancatter.    juD.     In  that  case,  the  mother  was  next  of  kin,  and  cxclu- 

Stokvib  sively  entitled  to  the  administration.  The  Register's  Court 
jjjuwmeivx.  ^^^  ^  right  to  revoke  the  first  letters  and  direct  to  whom  the 
new  ones  should  issue. 

Decree  afinxied. 


Sh  AUFFL£R  oguinst  Stoever  administrator  of  Stroh. 


iTMfay,  In  Error. 

Maj39. 

A  deeree  of         ERROR  to  the  Common  Pleas  of  Lebanon  county. 

the  Register^b  ^ 

CoartreTok- 

^rorn?«u^^  In  the  Court  below  it  was  an  action  of  debt  brought  by 
tioo  and  di-  Stocvcr  as  administrator  of  David  Stroh^  which  was  submit- 
to1iiJ!SS«Sl>.*^^  ^®  arbitrators,  who  reported  in  favour  of  the  defendant 
whkshT^^  The  plaintiflf  appealed,  and  afterwards  the  defendant  pleaded, 
bM  been  ap-  that  at  the  time  of  bringing  the  suit,  the  said  administrator  of 
^u5^IS!Sn.*^  ^^^^^^  °f  ^^^^  ^^^^^  had  been  dismissed  from  his  trust 
"^"^Tii^'^he  ^^  ^^^  Register's  Court  of  Lebanon  county,  and  the  letters  of 
•Ptiaiiapend- administration  which  he  had  surreptitiously  and  fraudulent- 
{SSSfedSl*'  ^y  obtoined,  revoked  by  the  said  Court,  who  had  decreed, 
the  Supreme  that  new  letters  of  administration  should  issue  to  Elizabeth 
p^Ahk^W'^tidzoig'md  Christian  her  husband,  &c.  To  this  plea  the- 
faSe'lSSJJitP^*'"^*^''^?^'*^^'  ^^^^  ^^  ^as  administrator,  &c. 

rf  of  debui 

t^J^,    "*'      The  jury  found  a  verdict  for  the  plaintiff  for  628  dollars. 

On  the  trial,  the  Court  charged  the  jury,  that  a  decree 
of  the  Register's  Court,  revoking  letters  of  administra- 
tion and  directing  them  to  issue  to  another  person,  which 
decree  had  been  appealed  from  by  the  administrator,  did 
not,  while  the  appeal  was  pending  and  undetermined  in  the 
Supreme  Court,  suspend  his  power  to  proceed  in  the  reco* 
very  of  the  debts  due  to  his  intestate. 
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To  this  opinion  a  bill  of  exceptions  was  tendered  and  seal-  1818. 
cd^and  Godwin^  for, the  plaintiff  in  error,  now  contended, Xancat/m 
that  it  was  erroneous.  Shauftijui  ' 

V, 

S-roBTim 
Wright ^lov  the  defendant  in  error,  cited  3  Bac.  Ab.  50, 51.  «dinini8tniuir 

(Wilson's  edit-)  Executors  and  Administrators^  13.    Blackbo-         '**** 

rough  V.  Daviesm(a) 

By  The  Court.  Pending  the  appeal,  the  letters  of  ad- 
ministration (ranted  by  the  register  were  in  force.  Our 
opinion,  therefore,  is,  that  the  charge  of  the  Court  of  Com- 
mon Pleas  was  right,  and  the  judgment  should  be  affirmed* 

Judgment  affirmed. 

(a)  1  Ld.  Raym,  684. 


LicHTNER  and  others  against  Wike. 
In  Error. 


May. 


THIS  case  came  before  the  Court  on  three  bills  of  ex- ^J;^k"!ISL 
ceptions,  which  were  returned  with  the  record,  on  a  writ  of  wi,  of  the  tes- 
error  to  Lancaster  county.  eeaieJwit- 

nen,  lupport- 
'  •  t     ^^^  mert'ly  bjr 

In  the  Court  below,  it  was  an  action  of  ejectment  brought  hu  oath,  that 
by  the  plaintiffs  in  error  against  the  defendant,  in  which  the  ^^  hfumk 
title  of  both  parties  depended  on  the  validity  of  a  writing,  yJ^J'^.J^^ 
purporting  to  be  the  testament  and  last  will  of  George  Wike,  said  u  it  fell 
deceased,  the  father  of  the  defendant.    The  plaintiffs  claim-  ^^^i^^ 
ed  in  opposition  to  the  will ;  the  defendant  under  it.    There  icetion  of  what 

*  "^  he  Hud,  ex- 

cept from  hk 
Mtn,  eannot  he  received  hi  evidenee  oo  a  nbieqaeBt  trial  of  the  Mme  eanae,  to  prove  what  tbo 
' 1  testified. 


The  deelanitioiiB  of  a  penoo  who  is  named  an  ezeeotoraudderiiee  in  a  paper  purporting  to  be  a 
teatnment  and  test  will,  are  not  evidenee  In  a  suit  to  whieb  he  is  not  a  partj^  oepending  ou  the  vali- 
di^rof  soeh  paper  as  a  will. 

Where  the  defendant  gave  evidenee  to  prove  oommnnications  of  a  very  cenfldential  nature  hj 
n  tesUtnr  to  a  witness,  it  was  held,  that  evHienee  of  deelaratioos  by  the  tesutor,  to  another  wit- 
aeas,  tending  to  shew,  that  the  first  witness  was  not  npon  the  termi  of  fritndship  and  confidenoe 
-wilb  Ae  leitaior  whMi  he  pitteiidcd  to  be,  was  adouaable  • 
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1818.  had  been  a  former  trial  on  an  issue  of  devisavit  vel  non^ 
Laneofter.  directed  by  the  Register's  Court,  in  which  a  certun  Anthony 
iMmrmsL  Ellmaker^  deceased,  had  been  examined  as  a  witness.  Charles 
and^ert  j^,'^^  £3q^  ^q^  of  ^^  plaintiffs'  counsel  in  this  cause,  had 
Wm.  been  counsel  for  the  same  parties,  (who  were  defendants  in  the 
feigned  issue,)  and  took  notes  of  the  testimony  given  by  Ell- 
maker.  He  was  sworn  as  a  witness  for  the  defendant  on  the 
trial  in  the  Court  below,  and  produced  at  the  request  of  the 
defendant,  his  notes  of  Ellmaierh  testimony.  He  swore, 
^  that  it  was  his  usual  practice,  to  take  the  substance  and 
usually  the  words  of  a  witness ;  that  he  believed  he  took 
down  what  EUmaker  said,  as  it  fell  from  him  ;  that  he  had 
no  reason  to  doubt  his  having  taken  down  his  testimony  as  he 
delivered  it ;  the  substance  of  it ;  and  that  there  had  been  no 
alteration  of  his  notes  since  they  were  taken,  but  that  he 
could  not  recollect  a  word  the  witness  said,  but  from  his 
notes ;  that  he  had  no  other  recollecdon  that  he  was  even 
examined  as  a  witness,  than  from  what  appeared  on  his 
notes."  After  this  evidence  had  been  given,  the  defendant's 
counsel  offered  Mr.  Smith's  notes  in  evidence.  The  Court 
admitted  them,  and  the  plaintiffs*  counsel  excepted  to  their 
opinion. 

The  plaintiffs  in  the  course  of  the  trial  offered  to  prove  d^ 
clarations  of  a  certain  Jacob  Wtie,  who  was  named  an  exe- 
cutor and  devisee  in  the  instrument,  alleged  to  be  the  will  of 
Oeorge  Wike^  but  who  was  not  a  party  to  this  suit,  on  the  day 
after  the  decease  of  George  fVtke^  that  there  was  no  will. 
This  testimony  was  over-ruled  by  the  Courts  and  formed  the 
subject  of  the  second  bill  of  exceptions. 

The  contents  of  the  third  bill  of  exceptions  are  stated  by 
the  Chief  Justice  so  fully,  as  to  render  it  superfluous  to  do 
more  than  refer  to  that  part  of  his  opinion  which  relates  to  it 

The  case  was  argued  by  Buchanan  and  C.  Smifh,  for  the 
plaintiffs  in  error,  who  citedy  Phill.  Ev.  *199.  Miles  v* 
OHara.{a)  Feake's  Ev.  190.  Lessee  of  Clymer  v.  Uittkr^j^ 
and  by 

(a)  4  Bimn.  108.  (»}  S  Bmr.  18U. 
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Monigomery  and  Hopkins^  for  the  defendant  in  ieiror,  who     1818. 
referred  to  PhiU.  Ev.  7U  fil  I.  Longenecker  v.  Hyde.{a)  Bull.  LaneaHer. 
JV:  P.  296.     Stout  V.  Ra»selL(b)  liohtub* 

tndothen 

The  opinion  of  the  Court  was  delivered  by  Wiu. 

TiLGHMAN  C.  J.    It  18  a  rule  of  law,  that  what  a  de* 
ceased,   witness  swore  at  a  former  trial,  may  be  given  in 
evidence  at  a  subsequent  trial  of  a  cause  depending  be- 
tween the  same  parties.     This  is  from  necessity.    It  is  an 
exception  from  the  general  rule,  which  demands  the  exa* 
niination  of  a  witness  vroa  voccj  and  must  be  extended  no 
further    than  necessity  requires.      The  deceased  witness 
cannot  be  examined;  therefore  a  living  witness  is  permit- 
ted to  prove  what  the  deceased  had  said.     But  this  proof 
must  be  on  oath,  because  there  is  no  necemty  that  it  should 
be  otherwise.     Mr.  Smith,  therefore,  might  have  been  per- 
mitted to  declare  upon  his  oath,  and  not  otherwise,  what 
EUmaker  had  sworn  on  the  former  trial.    But  he  could  not 
undertake  to  prove  this  upon  his  oath,  and  therefore  it  was 
endeavoured  to  supply  the  defect  of  oath,  by  his  notes ; 
these  notes  have  no  character  recognised  by  the  law ;  they 
are  mo  more  than  a  private  memorandum,  by  which  the  wit- 
ness would  have  been  permitted  to  refresh  his  memory; 
but  when  refreshed,  he  must  swear  from  his  own  memory, 
and  not  from  his  notes.    This  Mr.  Smith  was  so  far  from 
being  able  to  do,  that  he  declared  he  had  no  recollection  of 
EUmaker*^  testimony,  even  after  he  had  read  his  notes.    The 
notes,  therefore,  could  not  be  admitted  as  evidence,  without 
violating  the  principles  of  the  law.    It  would  be  evidence  of 
the  most  dangerous  nature.    Mr.  Smith  is  known  to  be  a  man 
of  remarkable  accuracy.    But  others  who  take  notes,  may  be 
of  ^  different  character.    In  general,  the  taker  of  notes  con- 
denses the  words  of  the  witness  into  what  he  supposes  to  be 
the  substance.    But  the  partiality  of  counsel  inclines  them 
to  view  every  thing  in  a  light  fiEtvourable  to  their  cause ;  and 
during  the  trial,  their  ideas  pass  through  a  medium,  which 
diverts  them  from  the  right  line ;  of  this,  I  presume  Mr. 
Smith  was  sensible,  and  therefore  he  would  not  undertake  to 
awear^  that  his  notes  oontained  the  exact  testimony  of  £//- 

(o)  ttiMfm.  1.  (6)  S Teaka,d3k^ 
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IBIB*     maker.    It  would  be  most  extraordmtry  then,  if  the  Court 
LancoMSer.    sboald  give  more  credit  to  his  notes,  than  he  gave  to  them 
iaeonoEE    himself.    In  short,  it  appears  to  me,  that  to  suffer  such  a 
and  ^hen    ^^^^^j^g  to  go  to  the  jury,  would  be  to  admit  evidence  xvith^ 
WiKs.     Quf  oath^  of  what  EUmaier  had  swonu    The  case  of  MUet 
y«  O^Hara^  was  cited  for  the  plaintiff.     All  that  was  decided 
in  that  case  was,  that  the  notes  of  Judge  Yeates^  unsupport- 
ed by  his  oath,  were  not  evidence ;  but  what  testimony  would 
have  been  required  of  the  Judge,  in  order  to  make  his  notes 
evidence,  was  not  a  question  before  the  Courts  and  conse- 
quently was  not  decided. 

2.  The  second  bill  of  exceptions  in  this  case,  was  taken 
because  the  Court  refused  to  admit  evidence,  offered  by  the 
plaintiff,  of  the  declaration  of  a  certain  Jacob  Wike^  (named 
an  executor  and  devisee  in  the  writing  set  tip  as  the  will  of 
George  Wike  deceased,)  made  after  the  death  of  the  said 
George  Wiie,  that  he  had  Ufi  no  xviU.  Jacob  Wike  was  no 
party  to  this  smt,  nor  could  the  verdict  be  given  in  evidence, 
for  or  against  him ;  he  was  a  competent  witness.  Clearly^ 
therefore,  his  declarationo  were  not  evidence.  They  do  not 
fall  within  the  reason  of  confeeeione  by  a  party  to  the  suit. 

3.  A  third  bill  of  exceptions  was  taken  by  the  plaintifll 
After  the  defendant  had  given  in  evidenccf  the  deposition  of 
Leonard  EUmaker  deceased,  in  which  the  said  EUmakcr 
swore  to  a  confidential  communication  made  to  him  by  old 
George  Wiie^  and  also  swore,  that  he  and  the  said  Wike  had 
been  long  in  the  most  intimate  and  unreserved  friendship ; 
the  plaintiff  offered  to  prove,  by  the  deposition  of  Christian 
Smoker^  that  in  a  conversation  with  the  said  Wike,  the  sup- 
posed testator,  he  asked  him,  ^^  where  he  got  his  grimEng 
done ;  he  answered,  at  Hendereon^s  mill ;  the  deponent  then 
asked  him,  whether  he  did  not  grind  at  EUmaker*^  mill ;  he 
answered,  that  he  had  need  enough  ctf  his  own  grain;  that  he 
had  his  grinding  done  at  Rme*%  mill,  and  Hees^%  milL" 
This  evidence  was  objected  to  by  the  defendant,  and  reject- 
ed by  the  Court.  Of  what  importance  the  jury  might  have 
thought  it,  I  know  not,  but  the  evidence  should  have  gone 
to  them ;  because  it  went  in  some  degree  to  contradict  the 
assertion  of  EUmaker ,  that  he  was  the  intimate  and  confiden- 
tial friend  of  George  Wike,  and  to  shew  the  improbabili^  of 
Wike*%  having  intrusted  to  EUmaker ^  famify  concema  of  a 
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very  delicate  natare.    It  is  not  hearsay  evidence^  but  matter  1818. 
of  fact,  tending  to  rebut  other  evidence  of  a  similar  nature  Laneatur. 

which  bad  been  given  by  the  defendant.     It  was  not  offered  LMsnm 

to  discredit  directly  the  character  of  Etlmaker^  bnt  to  shew,  •^;J|*»«™ 

that  what  he  had  sworn  was  not  the  truth,  because  inconsist-  Wm. 
ent  with  other  facts.     It  was,  therefore,  legal  evidence. 

My  opinion,  upon  the  whole,  is,  that  the  judgment  should 
ke  reversed,  and  a  venire  faciaa  de  novo  awarded. 


Judgment  reversed,  and  a  venire/aci^ 
de  novo  awarded. 


I  Galbraith  and  otfiers  against  Black. 

In  Error. 

THIS  was  an  ejectment  brought  in  the  Court  of  Com*    The  coart 
mon  Pleas  of  Dauphin  county,  by  y antes  Blacky  the  defendant  JJ^^^J^ 
in  error,  against  Joseph  Galbraith  and  others^  heirs  of  one  jorr  to  find  for 
Bartram  Oalbrmth^  to  recover  a  tract  of  land  in  their  pos-^i^e  wh2e 

daty  to  inform 

To  establish  his  title,  the  plaintiff  gave  in  evidence  a  war-^™**<P^c 
rant  to  himself^  dated  the  2rth  November^  1801,  for  400  acres,  tiJ'deeMoa  of 
including  his  improvement;  interest  to  commence  May  l»^2roK^thcm. 
1772  i  a  receipt  bearing  the  same  date  for  the  purchase  mo-    ThegeDeni 
ney,  amounting  to  forty  pounds ;  a  survey  of  439  acres  on  the  tiSeMboar  of 
14th  December^  1801,  and  a  decision  of  the  board  of  property  J^Ji*^^ 
in  his  favour,  on  the  10th  Aprily  1802,  on  a  cavrat  entered  by  the  me  of  the 
Bartram  Qalbrcath^  on  the  9A^  December^  1801.  SSiSh^lw- 

The  defendants  then  offered  the  deposition  of  one  7oAn»«**"»«°"**^ 

settle  on  a 
tract  of  kmd  for  hit  own  tue  and  benefit,  hit  title  ii  the  aime  as  if  he  had  been  of  age  when  he  oom- 
I  hn  iiuproveiuent> 


.c*:d  1  . 

Where  a  Judge  has  expressed  himself  in  saoh  a  manner  as  to  be  anderstood  bj  the  jai7»  this 
Court  wHl  mA  reterse  the  judgment  on  eritieal  objeetlops  to  hk  language. 

1  ^  e  reeord  of  proeeedings  oefore  two  jottiees  and  twelve  freeholders  under  the  landlord  and 
ten:  nt  bw,  if.  iHii  oooelosWe  eVidenee  of  the  faets found  by  their  inquisition;  but  the  tmthof  tbtm 
mm}  be  trtTened  in  an  ejeetment  brought  bj  the  tenant  to  trj  the  title. 
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1818.      Hatfield^  filed  of  record  in  the  office  of  the  secretary  of  die 

Lancatter.     land  office,  and  at  the  same  time  offered  to  prove,  that  Hat^ 

Galb&aitb  field  had  long  since  been  dead.     This  testimony  was  objecti* 

•o  cthen    ^ ^  ^^  ^^  ^^  plaintiff's  counsel,  and  over-ruled  by  the  Court. 

BI.4CX.  1  he  defendants  also  offered  in  evidence  a  patent^  bearing 
date  April  7th»  1810,  granted  to  Jacob  Bakery  upon  a  war- 
rant to  James  Eagan^  dated  December  2d,  1774,  which,  on 
being  objected  to,  was  likewise  rejected  by  the  Court,  who 
sealed  a  bill  of  exceptions  on  both  points.  Neidier  of  these 
papers,  however,  came  up  with  the  record. 
■  The  title  upon  which  die  defendants  relied,  was  a  warrant 
to  Bartram  Oalbraith  for  300  acres,  dated  December  24^ 
1774;  a  warrant  bearing  the  same  date,  and  for  the  same 
quantity  of  land,  to  James  Eagan»  a  survey  on  Eagan^s  war- 
rant of  498  acres  42  perches,  on  February  20th,  1775  $  a  deed 
from  Eagan  to  Bartram  Qalbraithy  dated  December  dOth^ 
1774;  a  lease  from  Galbraith  to  Thomas  Blacif  the  father  of 
the  plaintiff,  dated  March  99th,  1782,  demising  the  land  for 
the  improvement  of  the  estate,  and  payment  of  the  taxes  from 
year  to  year,  at  the  will  of  the  lessor,  and  the  record  of  a 
proceeding  under  the  landlord  and  tenant  law,  commenced  on 
the  26th  April,  1802^  by  Bartram  Galbrmthy  landlord,  against 
James  Black,  son  and  heir  of  Thomas  Blfxk,  tenant,  findings 
that  on  the  29th  March^  1782,  Bartram  Oalbraith  possessed, 
and  on  the  same  day  demised,  the  premises  to  ThomoB  Biaci^ 
to  hold  on  the  terms  above  stated,  and  that  Thomas  Black 
died,  and  his  son  James  entered  and  held  the  premises  until 
the  29th  March,  1801,  as  tenant  on  the  same  terms  as  his 
&ther. 

The  plaintiffs'  counsel  then  offered  to  prove,  that  Jame^ 
Black  was  residing  on  the  lands  in  dispute,  before  the  date 
of  Oalbraith*^  and  Eagan^s  warrants  t  that  when  GalbraUh 
attempted  to  make  a  survey,  he  was  opposed,  after  he  had 
run  one  or  two  lines,  by  James  Blacky  and  desisted  from  the 
attempt,  and  that  James  Black  continued  to  reside  cm  the 
said  land  and  improvement  from  Jtfatf,  1771,  making  large 
and  valuable  improvements,  unforbidden  by  Galbrmth,  and 
having  no  knowledge  during  that  time  of  any  lease  to  Tho^ 
mas  Black,  or  of  any  pretence  of  his  being  continued  as  die 
tenant  of  Oalbraith  on  the  land  in  dispute.  This  evidence 
was  objected  to  by  the  defendant's  counsel,  but  the  Court  ad« 
mitted  it,  and  scided  a  bill  of  exceptions. 
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"When  about  to  charge  the  jury,  the  Court  were  requested     1818. 
by  the  counsel  for  the  defendants  to  instruct  them  on  ten  Lancaster. 


pouits  which  were  stated.     The  second,  third,  fourth,  sixth,   GALBaAmi 
seventh,  eighth  and  ninth  points  were  embraced  by  the  first,    ■n*^^®"^ 
the  substance  of  which  was,  that  as  the  plaintiff  claimed     Bi>ack. 
the  land  under  a  setdement  made  by  his  father,  who,  in  1782, 
became  the  tenant  of  Bartram  Galbraithy  and  as  he  continued 
from  the  time  of  his  (Other's  death  to  reside  thefeon,  under 
the  said  lease,  until  the  premises  were  recovered  in  1802, 
under  the  landlord  and  tenant  law,  he  was  not  entitled  to  re- 
cover.    The  Court  affirmed  the  law  involved  in  these  posi- 
tions^ but  gave  no  opinion  as  to  the  facts,  leaving  it  entirely 
to  the  jury  to  decide  whether  or  not  the  plaintiff  resided  on 
the  land  in  the  character  of  tenant. 

The  fifth  point  on  which  the  Court  was  requested  to  charge 
was,  that  the  record  of  the  proceedings  under  the  landlord 
and  tenant  law,  was  final  and  conclusive  as  to  all  the  facts 
therein  decided.  The  charge  of  the  Court  was,  that  although 
the  record  was  evidence  of  those  facts,  it  was  not  conclusive, 
and  it  was  competent  to  the  plaintiff,  notwithstanding,  to 
shew,  that  he  settled  and  improved  the  land,  held  possession 
of  it,  and  extended  his  improvements  in  his  own  right,  in 
pursuance  of  his  own  improvement  and  settlement,  and  not 
under  his  father  or  Bartram  Gaibraith. 

On  the  tenth  point,  which  was,  that  the  labour  of  a  son 
under  twenty-one  years  of  age,  will  enure  to  the  use  of  the 
father,  the  Court  instructed  the  jury,  that  if  a  father  permits 
a  minor  son  to  work  for  his  own  use  and  benefit,  and  the  son 
accordingly  improves  and  setdes  on  a  tract  of  land»  his  tide 
is  the  same  as  if  he  were  of  age  at  the  time  of  improving, 
settling,  &c. 

The  opinion  of  the  Court  on  these  points  was  filed  at  the 
request  of  the  defendant's  counsel,  and  together  with  the 
bills  of  exceptions  above-mentioned,  was  returned  with  the 
record  into  this  Court,  where  the  questions  arising  out  of 
them  were  argued  by 

Elder  and  Hopkins^  for  the  plaintiffs  in  error,  who  cited 
Boggs  V.  Black.{a)  Phili.  Ev.  218,  219.  222,  223.  226,  227. 
234.  242.  254.  259.  262.     3  BL  Com.  24.    Moses  V.  M^Fer- 

(a)  1  Bim,  333. 
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1818.      lan.(a)    Act  of  26tb  March,  17BS.(b)     Act  of  2l8t  March^ 
Lanca$ter,     1772,scct.  12.(c)  J acksonv.  Harder, {d)  Galloway  v.  Ogle. {e^ 
Galbraith  Hallon  V.  Earl  of  ThaneU(J')  Cosby  v.  Brownj^g)  Richard'- 
son  V*  Stewart. (h) 


and  others 

V, 
BL4CIL. 


Fisher  and  Montgomery^  iqx  the  defendant  in  error^ 
cited,  Rawlyn^s  ca8e.(f)  Co.  Litt.  48.  a.  Messinger  v.  Kint^ 
ner.{j)  Snyder  v.  Snyder,(k)  Ferrer^s  ca8e.(/)  Kitchen  v. 
Campbell.(m)  Phill.  Ev.  222.  236.  248.  £yer  v.  Atwater.(n) 
Manny  v.  Harris^o)  5  Bac.  428. 

TiLGHMAN  C.  J.  delivered  the  opinion  of  himself  and 
Gibson  J. ;  Duncan  J.  having  been  concerned  in  the  case 
as  CQunsel,  did  not  sit. 

On  the  trial  of  this  cause  in  the  Court  of  Common  Pleas 
of  Dauphin  county,  the  Court  rejected  the  deposidon  of 
yohn  Hatfeld^  and  a  patent  to  Jacob  Baker^  offered  in  evi- 
dence by  the  defendants^  on  which  an  exception  was  taken  to 
their  opinion,  but  the  papers  rejected  have  not  come  up  with 
the  record.  In  this  situation  we  can  form  no  judgment.  I 
shall,  tberefore»  say  nothing  as  to  that  exception.  But  there 
are  other  exceptions,  concerning  which,  enough  appears  oa 
the  record,  to  enable  us  lo  decide.  After  the  evidence  on 
both  sides  was  closed,  the  counsel  for  the  defendanu  re- 
quested the  Court  to  instruct  the  jury  on  ten  points,  which 
are  suted.  On  the  1st,  2d,  3d,  4th,  6th,  7th,  8th,  and  9tb» 
points,  the  Court  directed  the  jury  in  the  manner  requested 
by  thQ  defendants'  counsel,  provided  the  jury  should  agree 
with  the  counsel,  in  opinion,  as  to  the  facts,  but  the  decision 
of  these  facts  was  left  to  the  jury.  Of  course  the  law  was  to 
depend  on  the  fact.  The  Court  have  certainly  a  right  to 
direct  in  this  manner,  and  it  is  most  prudent  to  do  so,  for  the 
facts  cannot  be  withdrawn  from  the  jury.  The  defendant's 
counsel  complain,  that  the  jury  were  not  directed  to  find  for 

(a)  2  Bvrr.  1009.  (»)  4  Co.  54.  h. 

\b)  Purd.  Dig.  421.  {j)  4  J?i«n.  9'. 

(c)  Furd.  Vig.  580.  {k)  6  Minn.  490. 

Id)  4  Johnt.  Rep.  SOi.  210.  {/)  6  Co.  7. 

(e)  2  mmu  468.  (m)  S  ffUi.  308. 

(/)  2  Bl.  Rep.  1159.  (n)  4  D<nf.  431. 

{g)  2  Binn.  124.  (•)  2  Johm.  Rep.  24. 
(A)  4  Binn.  198. 
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the  defendant  on  the  evidence  ;  but  I  think  they  complaiik     1818. 
withovit  came ;  for,  however  strong  the  evidence  may  be  on  LancoMter. 
one  side,  it  is  not  for  the  Court  to  decide  it,  and  they  dis-  Galbrjutb 
charge  their  duty  when  they  instruct  the  jury  as  to  the  law,   *"**  ^^^ 
leaving  the  facts  to  them.    The  10th  point  proposed  to  the     Blac^. 
Court  vras,  that  the  labour  of  the  son  of  Thomas  Blaciy  being 
an  infant,  enured  to  the  use  of  his  father.     Instead  of  laying 
down  this  broad  position,  the  Court  told  the  jury,  ^^  that  if  a 
father  permits  his  minor  son  to  work  for  himself,  for  his  own 
use  and  benefit,  and  the  son,  accordingly,  improves  and  set- 
tles on  a  tract  of  land,  his  title  is  the  same  as  if  he  was  of  age 
at  the  time  of  improving,  settling,"  &c.   This  is  all  very  cor- 
rect.    And,  although  it  was  not  expressly  said,  that  if  the 
father  did*  not  give  such  permission,  the  labour  of  his  son 
should  enure  to  his  ^the  father* s)  use,  yet  the  meaning  of  the 
Court  is  sufficiently  apparent.    The  general  rule  is,  that  the 
work  of  the  son,  is  for  die  use  of  the  father,  and  the  case  put 
by  die  Court,  is  an  exception  to  the  rule.    I  think  the  charge 
could  not  have  been  misapprehended  by  the  jury,  and  a  judg- 
ment should  not  be  reversed  on  such  critical  objections  to  the 
language  of  the  Judge.    But  the  point  of  greatest  difficulty 
was  the  5th,  and  on  that  the  Court  gave  a  decided  opinion, 
which  was  the  subject  of  a  special  exception.    The  defend- 
ant had  given  in  evidence,  the  record  of  certain  proceedings 
undet  the  landlord  and  tenant  act^  whereby  it  was  found  by 
twelve  freeholders,  assisted  by  two  justices,  that  the  plaintiff 
had  held  the  land  in  contest  for  a  certain  period,  under  a 
lease  from  Bartram  Oalbraith  deceased.     In  opposition  to 
this  verdict,  the  plaintiff  offered  to  prove,  that  he  held  and 
made  valuable  improvements  on  this  land,  in  his  own  right, 
and  not  under  a  lease  from  the  said  Bartram  Oalbraith.  The 
defendants  objected  to  the  evidence,  and  contended,  that  the 
plaintiff  was  estopped  by  the  inquisition.     But  the  Court 
were  of  a  different  opinion,  and  admitted  the  evidence,  direct- 
ing the  jury,  that  the  record  of  the  proceedings  before  the 
justices,  was  kgal^  but  not  conclusive  evidence  for  the  de- 
fendants. 

The  object  of  the  proceedings  under  thb  landlord  and  te- 
nant act,  is  to  obtain  possession  for  the  landlord;  and  in 
order  to  effect  this,  they  ate  summary.  The  jury  are  to  ap- 
pear within  four  days  after  issuing  the  su|nmons,  and  although 
the  tenant  is  also  summoned,  ^d  has  an  opportunity  of  being 
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1818.  heard,  yet  it  cannot  be  supposed,  that  the  matter  in  dispute 
Lancattfr,  Can  be  decided  in  a  manner  as  satisfactory  as  in  a  Court  of 
Galbbaith  justice.  If  the  landlord  obtains  his  possession,  the  object 
^.  "  of  the  bw  is  answered,  and  it  does  not  appear»  that  justice 
Black,  would  be  promoted,  by  extending  th^  efficacy  of  the  proceed- 
ings any  further.  Should  an  action  afterwards  be  brought 
by  the  tenant  to  try  the  title,  the  truth  might  be  better  ascer- 
tained, by  the  (evidence  produced  on  the  triaU  without  consi- 
dering the  tenant  as  estopped  by  the  proceedings  before  the 
justices.  But  it  is  insisted  on,  by  the  counsel  for  the  defend- 
ants, that  a  matter  which  has  been  once  tried  and  decided^ 
shall  not  be  controverted  again  between  the  same  parties* 
That  the  rule  is  such,  when  trials  are  had  in  the  regular 
courts  of  justice,  is  not  to  be  denied.  But  it  would  be  going 
too  far,  to  extend  it  universally  to  summary  proceedings.  On 
^  fieri  facias  and  scire  facias  against  an  executor,  although  it 
be  found  by  the  jury,  that  the  executor  hath  committed  a 
devastavit^  yet  this  finding  may  be  traversed.  And  in  gene- 
ral, inquests  of  office  are  traversable.  But  this  is  not  an  in- 
quest of  office ;  the  proceedings  are  at  the  instance  of  the 
landlord,  and  the  tenant  is  summoned.  If  the  act  of  assem- 
bly had  directed,  that  an  issue  should  be  joined  between  the 
parties,  and  that  the  verdict  should  be  conclusive,  I  should 
have  thought,  that  it  could  never  afterwards  be  controverted 
between  those  parties.  But  the  proceedings  are  not  sa  If 
the  jury  find  the  allegations  of  the  landlord  to  be  true,  viz» 
that  the  lease  was  made,  that  it  is  fully  ended,  and  that  de- 
mand was  made  of  the  tenant  to  leave  the  premises^  three 
months  before  the  landlord's  application  to  the  justices,  then 
the  justices  are  to  make  a  record  of  such  finding,  &c«  But, 
suppose  the  jury  do  not  find  these  things,  what  is  to  be  done! 
No  record  is  directed  to  be  made  in  such  cases,  and  conse- 
quently no  judgment  is  given  for  the  tenant,  nor  can  he  in  any 
subsequent  proceedings,  avail  himself  of  the  opinion  of  the 
jury.  According  to  the  construction  then  contended  for  by 
the  defendants,  the  act  of  assembly  would  work  very  une- 
qually, and  to  the  manifest  injury  of  the  tenant.  If  the  land- 
lord obtains  a  verdict,  he  not  only  gets  the  possession,  but  in 
an  action  brought  afterwards  to  try  the  title,  the  tenant  is 
estopped ;  he  can  deny  no  fact  found  by  the  jury  ;  but  if  the 
opinion  of  the  jury  should  be  in  favour  of  the  tenant,  the 
landlord  is  not  estopped,  and  the  tenant  has  no  other  adyan- 
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tage  tban  the  retaining  of  the  possession.    This  is  a  yeiy     1818. 
strong  circumstance,  distinguishing  the  present  case  from  Lameatitr. 
those  in  which  the  parties  are  for  ever  concluded*  by  a  ver-  GAi.BBAi-m 
diet  on  the  same  point ;  and  quite  suflBcient  in  my  opinion  to   •"^  ******** 
form  an  exception  from  the  general  rule.  I  am  for  giving  the      Black! 
act  of  assembly  complete  operation  to  cflFect  its  purpose ;  the 
restitution  of  possession  to  the  landlord.     But  there  I  would 
stop.     The  end  of  the  law  is  answered,  and  it  would  be  in- 
convenient to  carry  it  farther.     I  am,  therefore,  of  opinion, 
that  the  Court  of  Common  Pleas  decided  rightly,  and  their 
judgment  should  be  affirmed. 

Judgment  affirmed. 


Bbowk  and  others  against  Fur£r  executrix,  Sec. 
In  Error. 

WKIT  of  error  to  the  Court  of  CommoD  Pleas  of   ADaetionto 
DtmfAiacotmty.  j^XJjS 

Upon  real  es- 

In  the  Court  below  it  was  an  action  of  debt  brought  to  May  ^^^^T  ^ 
Term,  1807,  by  Agnes  Furer,  executrix  and  residuary  Icga- ■?»''»•*  ^e  *- 
tee  of  Agnes  BrowUf  to  recover  a  legacy  of  one  hundred  re-tenanu  of 
pounds  bequeathed  by  one  Daniel  Brown^  to  her  testatrix,  ^*  Jj[J*^jJJ^ 
and  charfi:ed  upon  a  tract  of  land,  of  which  one  of  the  de-  promise  to 
fendants  was  devisee  and  the  rest  terre-tenants.  It  aeemi. 

The  declaration  set  forth,  that  Daniel  Brown  being  «cised  JJ^{5\**^^ 
of  a  certain  tract  of  landy  (describing  it,)  on  the  15th  day  of  »>rought 
January^  1780,  made  his  testament  and  last  will,  by  which  ^l^^or  and 
be  devised  the  said  tract  of  land  to  his  son  Johny  charged  |JJJJ^*^?J^« 
with  the  payment  of  one  hundred  pounds  to  his  mother,  the  meat  should 
wife  of  the  testator ;  that  John  Brown  accepted  the  lands  so  ^  t^cha^ 
devised  to  him,  and  entered  and  took  possession  of  the  same,**»« '^»*' J°'T 

.      -  .  ,  •   T^  ,  ;  and  not  the 

and  afterwards,  to  wit,  on  the  23d  February^  1791,  conveyed  ^erton«  of  the 
them  to  a  certain  Peter  Ebersole^  in  fee  simple,  who  entered  *'*^*^"*'** 
and  took  possession  thereof,  and  continued   in  possession 
until  the     day,  &c.  when  he  died,  leaving  Elizabeth  Ebersotey 
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181 8.     who  iBtermanied  with  Mkhael  Cassei^  John  Ebersole^  Chria* 

Laneatter.    tina  Ebersoie^  who  intermarried  with  jfohn  Smithy  Barbara 

Bbowh     Ebersole  and  Catherine  Ebersok^  hb  children  and  heirs  at  la w^ 

«Dd  athew    ^^^  Barbara  Ebersole  his  widow^  who  entered  and  took  poa- 

Fuues      session  of  the  said  lands  and  tenements,  and  continued  in  poa* 

session  thereof  until  the  impetration  of  the  wnt  in  this  case  ; 

the  said  legacy  and  every  part  thereof  being  unpaid.     The 

declaration  then  stated,  that  Agnes  BrowTty  on  the  16th  ^a^ 

nuartfy  1803,  made  her  testament  and  last  will,  and  set  out 

that  part  of  it  which  bequeathed  the  legacy  in  question  to  her 

daughter,  Agnes  Purer ^  the  present  plaintiff,  and  made  her 

the  residuary  legatee,  and  sole  executrix  of  her  will.  It  then 

concluded  in  the  common  form* 

The  defendants  pleaded  in  abatement,  that  another  suit 
was  depending  for  the  same  cause  in  die  Circuit  Court  of 
Dauphin  county,  to  March  Term,  1804,  to  which  the  plain- 
tiff replied,  that  that  suit  was  abated  by  the  death  of  Agne% 
Brown  and  Peter  Ebersole,  and  that  the  present  action  was 
brought  by  the  legal  representative  of  Agnes  Brown*  To 
this  replication  the  defendants  demurred^  and  on  motion  of 
the  plaintiff's  counsel,  the  Court  dismissed  the  plea  in  abate- 
ment, because  it  was  not  verified  by  affidavit. 

The  defendants  then  pleaded  non  deberity  and  pa3rment 
with  leave,  &c.  on  which  issues  were  joined,  and  the  cause 
was  tried  on  the  15th  December^  1815,  when  a  verdict  ¥ra8 
found  for  the  plaintiff. 

On  the  trial,  the  defendant's  counsel  requested  the  Court 
to  charge  the  jury  on  five  points,  which  they  stated.  The 
charge  was  against  the  defendants  on  the  first  four  points, 
and  the  last  the  Court  declared  to  be  immaterial  in  die 
cause. 

1.  That  an  action  of  debt,  being  a  personal  action,  will  not 
lie  against  a  devisee  of  land  charged  with  the  payment  of  a 
legacy,  the  suit  being  sustainable  against  the  executors  onlyp 
under  the  act  of  assembly. 

2.  That  such  suit  will  not  lie  against  terre-tenants. 

3;  That  if  it  could  be  sustained  against  the  devisee^it  could 
only  be  sustained  during  his  ownership  of  the  land,  and  that 
a  sale  and  delivery  of  possession  of  the  land  would  be  a  bar 
to  such  a  suit. 

4.  That  the  plaintiff  having  sued  all  the  deiticidants,  except 
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jfohn  Brovm^ns  the  widow,  chUdren,  and  heirs  at  law,  of     1818« 
Feter  Eberaok^  and  averred  their  entry  and  conunuance  ia  Lancaster. 
possession  to  the  commencement  of  this  suit  as  such,  she     M^wv  ^ 
oottld  neither  claim  nor  give  evidence  against  them  in  any    *^  ^^" 
odier  character  and  as  five  of  the  defendants,  are  the  grand-      ^^™^. 
^ildren^  and  not  the  children  of  Peter  Ebersole^  the  plaintiff^  * 

could  not  recover. 

The  charge  of  the  Court  on  these  points,  and  their  order 
to  strike  off  the  plea  in  abatement^  were  now  contended  to  be 
erroneous  by  Elder  and  Hopkins^  who  relied  upon  the  act  of 
!21st  diarchy  1806.(a)  Travere  v.  Buckley. {b)  1  Com.  IHg.  2* 
Jiatement,  C.  1.  29th  Rule  of  Common  Pleas.  Act  of  13th 
Aprils  ir9l.(c)  Act  of  21st  March^  177Z.(d)  Livingston  v. 
Livingaton.(e)  Beeciery.£eecier.(f)  JeJ^er8onw.M»rton,{ff) 
Xdwtgeton^s  exr^a.  v.  Tremper.(h}  Oilb.  HisU  of  C.  P.  %SS. 
Jackson  v.  Shaffer. (ij  1  Cromp.  Pr.  134. 

Godwin  and  Duncan,  for  the  defendant  in  error,  cited  Pas* 
(fhalv.  Ketericlu(j)  3  Com.  Dig'.  Debt,  A.  Ewer  v.  Jones.{ky 
Short y.Cojfn.(t)  Bappv.Elliott^m)  1  Com.  Dig.  Z^.  Abater 
mentyH.  1.  Douglas  v.  Beam.(n}  1  Cromp.  Pr.  136.  Nichols  r. 
Postlethwaite.{Q)  Phelps  v.  Holker.{p)  Vass  v.  Smith.^q) 
Act  of  4th  April,  ir98.(r)  8  Co.  162.  Black  v.  m8tar.{s} 
Thompson  v.  Musser.{t)  Tuttle  v.  Love.(u) 

The  opinion  of  the  Court  was  delivered  by 
TiLGHM Air  C.  J*  Daniel  Brown  deceased,  devised  a  tract 
of  land  of  which  he  died  seised,  to  his  son  John  Brown,  one 
of  the  defendants  in  fee,  charged  with  a  legacy  of  100/.  be- 
queathed by  the  testator  to  his  wife  Agnes,  who  died  without 
having  received  the  said  legacy,  having  made  her  last  will 
and  testament^  and  constituted  Agnes  Purer,  the  plaintiff,  the 

(a)  ^Sm,L,S30.  (0  5  Burr,  S7d0. 

(6)  1  Vet,  386.  (m)  3  DaU,  184. 

(c)  3  Sm,  L.  30.  (n)  S  JBiim.  78. 

(d)  1  Sm,  L.  388.  (o)  9  DalL  131 

(e)  3  Jokna,  Rep,  189*  {p)  1  DaU,  261. 
(/)  7  J^hfM.  Rep.  105.  (y)  6  Cranch,  286- 
( j)  2  Soufut.  7.  noto  9.  (r)  3  Sm,  L,  331. 
(A)  11  Johu,  101.  (<)  i  Doff.  267. 
(i)  11  JoAnt.  513.  (0  1  DaU,  458. 
(i)  2  Day.  151.  (ti)  7  J9hni,  470. 
(i?)  2  £d  Ra^  937.  6  .Mod  27.  S.  Q. 
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1818.  executrix  thereof.  John  Brown^  after  the  death  of  his  father 
LmcQMUr,     Danicly  entered  into  the  land  devised  to  him,  and  conveyed 

Bbowv  the  same  to  Peter  Ebersoie  deceased.  Peter  Ebersole  died 
"^  "^^   »«"cd  of  the  said  land,  leaving  Elizabeth  Ebersole^  (manned 

FimiB  to  Michael  Cassei^  one  of  the  defendants,)  John  Ebersoie, 
*  *  Christina  Ebersole^  (married  to  John  Smithy  another  of  the 
defendants,)  Barbara  Ebersole^  and  Catherine  Ebersole^  his 
children  and  heirs,  and  Barbara  Ebersole  his  widow,  all  of 
whom,  after  the  death  of  the  said  Peter  Ebersole,  entered 
into  the  said  tract  of  land,  and  became  seised  thereof.  This 
action  was  brought,  for  the  recovery  of  the  said  legacy  of 
100/.  by  Agnes  Purer ^  the  executrix  and  residuary  legatee  of 
Agnes  Browny  against  John  Brown  the  devisee  of  the  ssdd 
land,  and  the  widow  and  children  of  Peter  Ebersole^  who 
purchased  it  of  the  said  John  Brown^  in  the  Court  of  Com<* 
mon  Pleas  of  Dauphin  county,  and  judgment  was  rendered 
for  the  plaintiff  against  all  the  defendants  jointly.  This 
judgment  may  be  executed  not  only  on  the  land  charged  with 
the  legacy,  but  operates  equally  and  personally  on  all  the  de- 
fendants. Their  property  of  every  kind,  may  be  levied  on ; 
their  bodies  may  be  imprisoned.  It  violates  the  principles 
of  law  and  equity.  Neither  John  Brown  the  devisee,  nor 
any  of  the  other  defendants  ever  made  a  promise  to  pay  the 
legacy.  There  is  no  reason,  therefore,  why  they  should  be 
personaUy  liable  to  the  payment.  The  land  is  the  fund  to  be 
looked  to,  in  whatever  hands  it  may  be*  A  legacy  charged 
on  land,  is  a  good  consideration  to  support  an  assumption  to 
pay  it,  by  the  devisee,  or  terre-tenant*  But,  where  there  is 
no  express  assumption,  there  is  no  personal  obligation  to  pay. 
This  distinction  was  taken  by  the  Supreme  Court  of  New 
Torkj  in  the  cases  of  Livingston  v.  Livingstones  exr^s.  3 
Johns.  189,  and  Beecker  v.  Beecker^  7  Johns.  99.  But  suppose 
there  is  no  assumption,  how  is  the  legatee  to  recover  ?  In 
those  states  which  have  courts  of  chancery,  there  is  no  diffi- 
culty. On  a  bill  filed  by  the  legatee,  there  will  be  a  decree 
for  the  sale  of  the  land.  But  we  have  no  court  of  chancery. 
It  is  necessary,  therefore,  that  remedy  should  be  had  in  the 
courts  of  common  law.  There  was  a  period,  when  in  Eng- 
landj  legacies  were  recovered  in  the  common  law  courts. 
During  the  time  of  the  Commonwealth,  the  ecclesiastical 
courts  were  abolished,  and  chancery  had  not  then  uken  juris- 
diction in  cases  of  legacy.    I  believe,  Lord  Nottingham 
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tras  the  first  chancellor,  who  assumed  that  jurisdiction.    To     1818. 
prevent  a  failure  of  justice,  therefore,  the  common  law  courts  Lancatter, 
permitted  suits  for  the  recovery  of  legacies.    This  appears     Biowv  " 
in  the  case  of  Nicholson  v.  Shirmdn,  1  Sid.  45,  and  T.  Ray.    •»^^«' 
23.    Lord  Holt,  indeed,  is  reported  to  have  said,  in  the      ^'''^. 
tase  of  Ewer  v,  Jonea^  2  Ld.  Raym*  987,  that  a  legatee  might  ' 

maintain  an  action  of  debt  against  the  terre-tenant,  for  a  le- 
gacy charged  on  land.     But  we  have  no  record  of  any  judg- 
ment at  common  law  for  a  legacy,  since  the  time  of  the 
Commonwealth.     It  sufficiently  appears,  however^  that  the 
English  courts  of  common  law,  have,  in  cases  of  necessity, 
taken  jurisdiction  in  matters  of  legacy.    And  upon  the  same 
principle,  our  Courts  ought  to  assume  the  same  jurisdiction. 
Where  there  is  a  rights  we  must  not  suffer  it  to  be  said,  that 
there  is  no  reinedy.  Now  the  remedy,  where  there  is  no  express 
promise  to  pay^  should  be  against  the  fund  which  the  testator 
has  designated ;  this  is  agreeable  to  reason  and  justice.    The 
only  question  then  is,  against  whom  shall  the  action  be 
brought.    This  case  does  not  fall  within  the  provisions  of 
our  act  for  the  recovery  of  legacies.    In  order  to  do  complete 
justice^  it  would  seem  right,  that  the  terre-tenants  should  be 
called  on^  because  they  have  the  immediate  interest  in  the 
land.     There  is  great  reason  also,  for  including  the  executor^ 
in  the  acticm,  because,  by  our  law,  all  the  lands  are  liable  to 
the  payment  of  the  testator's  debta^  and  may  be  taken  in  exe- 
cution on  a  judgment  against  the  executor.     It  is  proper^ 
therefore,  to  afford  the  executor  an  opportunity  of  shewing, 
that  the  land  is  not  more  than  sufficient  to  discharge  the 
debts,  in  which  case  the  legacy  must  falL     One  of  the  plain- 
tiff^s  counsel  cited  a  precedent,  from  a  manuscript  book  of 
entries  of  the  late  Judge  Yeates,  of  a  declaration  in  debt, 
.  for  the  recovery  of  a  legacy  charged  on  land,  agdnst  the  exe^- 
cutor$  and  terre'tenant$y  in  the  case  of  Patton  v.  M*- Cowley^ s 
exr's.  in  the  year  1782,  in  Lancaster  county.    This  declara- 
tion appears  to  have  been  drawn  by  Mr.  Edward  Burd,  the 
late  prothonotary  of  this  Court,  who,  I  know»  had  access  to 
the  book  of  precedents  of  the  late  C.  J.  Shippen.    Mr.  Ship- 
pen  had  been  long  prothonotary  of  this  Court;  and  had 
copied  the  precedents  in  the  book  of  his  father-in-law^  Tench 
FranciSj  who,  about  the  middle  of  the  last  century,  was  the 
attorney-general  of  Pennsylvania;  so  that  we  have  great  rea- 
son to  suppose,  this  form  of  action  may  have  been  devised 
Vol.  IV.— E  e 
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1818.  in  early  times.     I  know  of  no  other  form,  better  calculated 

Lancatter,  to  do  justice^  always  remembering,  that  judgment  is  to  be 

BnowH  entered,  so  as  to  charge  the  land^  and  not  the  per$onB^  of  the 

and  othert  defendants.     Without  absolutely  committing  myself,  there- 

FuKER      fore,  on  the  opinion  now  thrown  out,  as  to  the  form  of  actioiu 
executrix,  &o.  -  '  ,.  ,  ^   .,  , 

I  may  say,  that  accordmg  to  my  present  ideas^  the  proper 

parties  to  be  made  defendants,  are,  the  executor  and  terre- 
tenants.  But  I  am  clearly  opinion,  that  judgment  rendered 
in  this  action  was  erroneous,  and  should  be  reversed. 

Judgment  reversed. 


wednetday  '^^^  Commonwealth  against  Hambright. 

Maj  90. 

A  negpo.or  -A  HABEAS  CORPUS  having  issued  to  the  defendant, 

"nlr^who  "^  who  was  jailor  of  Lancaster^  to  bring  up  the  body  of  negro 
binds  himself  Tom^  he  returned,  that  he  held  him  as  the  agent  of  baac  Law 
ttat^to  Mrve  his  master,  by  virtue  of  an  indenture  made  the  £7th  August^ 

his  roaster  an-  \  one 
til  the  age  of    ^^"^* 

S8  years  in  This  indenture  recited^  that  Zoic;  had  manumitted  Tom^ 
ofmann^^  whom  he  held  as  a  slave  in  the  sute  of  New  Jersey^  and 
^J^«jn<|  »•  who  was  twelve  years  old  in  February^  1805 ;  and  that  in  con- 
Pennsjivania  sideration  of  manumissiou,  Tom  had,  with  the  approbation 
noTbel^roov.'  ^^  ^^°  justices  of  the  peace  of  Somerset  county^  New  Jersey^ 
ed  out  of  the  (he  having  no  parents  in  that  state  to  consent  to  the  binding  or 
his  consent;  removal  luto  Pennsylvania^"^  bound  himself  to  Law  to  learn 
fo£nture*o!Mi- ^^^  Occupation  of  a  husbandman,  and  to  dwell  with  and  serve 
tab  a  core-  him  from  the  date  of  the  indenture,  until  the  4tb  February^ 
his°mastarTn  1831,  in  the  State  of  Pennsylvania^  or  in  any  other  state  in 
Pennsjhriinia  ^hich  Lorw  might  reside. 

or  any  other  ^ 

state  { sooh  a 

cownam  is  It  was  agreed,  that  Tom  was  sent  to  prison  by  his  mister, 
ean  his  master  With  an  intent  to  keep  him  there  until  he  should  consent  to  go 
|^;;5^^J^'"'with  him  to  the  sUte  of  New  Jersey ^^Yitxt,  he  intended  to 
oompei  his     reside. 

Hopkins^  for  the  negro,  contended,  that  there  was  no  law 
authorising  the  master  to  imprison  his  apprentice  after  the 
age  of  twenty-one  years,  nor  to  carry  him  out  of  the  state 
without  his  consent.    The  language  of  the  3d  section  of  the 
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act  of  fi9th  March^  1788,{(t)  is  perfectly  plain,  and  positively      1818, 
prohibits  the  removal  of  any  negro  or  mulatto  slave  or  sct»  LancaHer. 
vmt  for  a  term  of  years,  except  in  certain  specified  cases,  out   The  Com* 
of  this  state,  with  an  intention  to  change  their  j^acc  of  abode   "">"^*'»'i*» 
or  residence*     Whether  the  indenture  was  made  in  or  out  of  liuc9BiflBT. 
the  state  is  immaterial,  because  the  law  which  permits  negroes 
and  muhittoes  to  be  bound  until  the  age  of  twenty-eight  years, 
declares  in  express  terms,  that  none  shall  be  held  to  serve  be- 
yond that  period  by  virtue  of  any  indenture  whatsoever,  and 
declares  in  terms  equally  comprehensive  and  express,  that 
no  persons  of  this  description,  shall  be  taken  out  of  this  state 
against  their  consent.     If  a  construction  be  given  to  the  law 
which  authorises  the  master  to  carry  his  servant  into  New 
Jersey^  he  is  equally  authorised  to  carry  hina  to  Georgia  or 
New  Orleans^  and  thus  entirely  to  defeat  the  object  of  the 
legislature.     In  this  case,  the  master  can  complain  of  no 
hardship,  because  the  indenture  was  made  with  express  refe- 
rence to  Pennsylvania^  with  the  laws  of  which  he  must  be 
supposed  to  have  been  acquainted,  when  he  entered  into  the 
contract.  It  requires  no  argument  to  shew,  that  if  the  master 
cannot  take  away  his  servant  without  his  consent,  he  cannot 
imprison  him  for  the  purpose  of  forcing  him  to  consent. 

'  Buchanan^  for  the  master,  answered,  that  slaves  bad  dep- 
rived great  advantage  from  the  decision  of  this  Court,(6) 
that  they  might  be  bound  out  of  this  state,  and  brought  into 
it,  and  compelled  to  serve  until  twenty-eight  years  of  age ; 
and  many  had  received  freedom  in  consequence  ot  it ;  but  if 
masters  for  such  breaches  of  the  indenture  as  this,  are  put  to  an 
action  of  covenant,  the  humane  views  of  the  legislature,  will  be 
counteracted,  by  such  an  obstacle  being  thrown  in  the  way  of 
manumission.  The  case  of  negro  Tom  does  not  come  within 
the  3d  section  of  act  of  29th  Marchy  1788.  By  the  indenture 
into  which  he  entered,  in  consideration  of  the  highest  benefit 
that  could  be  conferred  upon  him,  he  expressly  agreed  to 
serve  his  master  in  PennsylvaniOf  or  in  any  other  state  in 
which  he  should  reside,  and  it  surely  never  could  have  been 
intended  to  put  it  in  the  power  of  a  slave,  who  had  received 
bis  freedom  in  another  state,  in  consequence  of  an  agree- 
ment to  serve  his  master  for  a  limited  term,  to  violate  the 
express  stipulations  of  his  contract.    If  an  inhabitant  of  New 

(a)  Purd.  Dig,  480.  (b)  iUtpy.  Gaoler  rfPhiU  I  TetUeo, 368. 
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1818*  y^r$ey  should  bring  into  this  state  a  servant  bound  to  serre^ 
Laruasur.  until  the  age  of  twenty-eight  years,  the  doctrine  now  coo* 
•  The  Com-  tended  for,  would  deny  him  the  privilege,  after  a  short  rc«« 
"*^^*^^  dence  here,  of  carrying  him  back,  which  would  be  great  in- 
>  justice.  The  case  of  The  Commonwealth  v.  Edu>ard9^a)  has 
decided,  that  a  master  cannot  remove  his  apprentice  out  of 
the  state  in  which  the  indenture  was  executed^  unless  the  in- 
denture give  him  such  power.  The  necessary  inference  is^ 
that  if  the  indenture  contain  such  a  power  he  ouy  do  so. 
The  leading  object  of  the  legislature  in  the  enactment  of 
the  abolition  act  of  1st  il/arcAy  1780,  was  to  secure  the  free- 
dom of  persons  bom  within  the  state,  who  otherwise  would 
have  been  slaves.  This  is  manifest  from  the  3d  section  of 
that  act.  It  is  evident,  it  was  not  intended  to  put  servants 
bom  within  the  state,  who  were  by  that  law  bound  to  serve 
till  twenty-eight  years  of  age,  on  the  same  footing  with  those 
introduced  from  other  states  %  for  the  4th  section  secures  to 
the  first  the  same  freedom  dues,  and  privileges,  which  attach- 
ed to  servants  who  were  bound  to  serve  for  four  years  prior 
to  that  act ;  but  no  provuion  of  that  kind  is  made  in  favour 
of  servants  bound  for  the  same  period,*  and  brought  from 
other  states ;  which  affords  an  inference,  that  the  termination 
of  their  period  of  service  out  of  the  state,  was  c<mtemplated 
in  some  instances,  and  that  they  were  not  viewed  in  the 
same  light. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  Negro  Tom^  being  a  slave  resident  in 
the  state  of  New  Jer$ei^^  was  purchased  by  baac  Law^  of 
Lancaster  county  in  Pennsylvania^  and  manumitted  at  the 
age  of  12  years,  in  consideration  of  which  the  said  Tom 
bound  himself  to  the  said  Isaac  Law^  with  the  approbation  of 
two  justices  of  the  peace  of  New  Jersey ^  (having  no  parents 
living  there,)  as  an  apprentice  to  learn  the  occupation  of 
an  husbandman,  and  to  serve  the  said  Isaac  Law^  or  his 
assigns,  either  in  Pennsylvania  or  any  other  sute,  until 
the  4th  February^  1821,  at  which  time  the  said  Tom  will 
be  of  the  age  of  28  years.  Such  an  indenture,  between 
freemen,  could  hardly  be  supported,  because  it  would  not 
be  for  the  benefit  of  the  infant ;  but  it  is  very  much  for 
the  benefit  of  ao  infant  slave,  who  receives  from  his  master, 

(a)  6  JKmv  90i. 
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die  most  valuable  of  all  considerations, yrrr^fem,  and  therefore      }  818. 
ought  to  be  supported.     Accordingly  we  find,  that  in  our  Ltmcoiter. 
act  for  the  gradual  abolition  of  slavery^  sections  12  and  13,   TheCom- 
sach  contracts  are  expressly  recognised.     Covenants  of  pcr^   inooweaith 
tonal  servitude  or  apprenticeshi]^  between  negroes  or  mulat-  HAxmrnnr. 
toes  under  the  age  of  21,  and  their  masters,  are  permitted, 
provided,  that  the  servitude  shall  not  continue  longer  thaii 
the  age  of  28  years.    The  same  act  authorises  servitude  uU 
the  age  of  28,  in  the  case  of  children  of  slaves  who  received 
freedom  by  virtue  of  that  act     But  it  was  found,  that  this 
temporary  servitude  was  sometimes  productive  of  great  op* 
pression;    the  servants    being  removed  from  the  state  of 
Penruyhania  to  other  states,  where  the  laws  did  not  afford 
them  equal  protection.     In  order  to  prevent  this  mischief,  it 
was  enacted,  by  the  act  of  29th  March j  1788,  sect.  3,  that  no 
neg^  or  mulatto  servant  for  a  term  of  years,  shall  be  remov* 
ed  out  of  the  state  with  the  design,  that  the  place  of  abode 
or  residence  of  such  servant  shall  thereby  be  altered^  without 
his  consent,  if  of  full  age,  testified  upon  a  private  examina« 
tion  before  two  justices  of  the  peace  of  the  city  or  county  in 
which  he  shall  reside^  or  if  under  full  age,  without  his  con« 
sent  testified  as  aforesaid,  and  also  the  consent  of  his  parents, 
if  he  have  any,  testified  in  manner  aforesaid,  of  which  the 
said  justices,  or  one  of  them,  shall  make  a  record,  8tc. 

The  meaning  of  this  act  is  too  clearly  expressed,  to  admit 
of  a  doubt.  It  extends  to  all  negro  or  mulatto  servants  for 
years,  whether  bound  within  the  state  or  without.  Whoever 
brings  a  servant  of  that  kind  within  this  state,  for  the  pur« 
pose  of  permanent  residence,  is  bound  by  the  law,  and  any 
covenant  in  the  indenture,  contrary  to  the  law,  must  be  cod- 
sidered  as  void.  Now  it  appears,  by  the  confession  of  Jsaae 
Ltrw^  that  Tom  is  imprisoned  by  his  order,  and  that  he  in* 
tends  to  continue  the  imprisonment  until  Tom  shall  consent 
to  go  with  him  to  the  state  of  New  Jersetfy  to  which  he  is 
about  to  remove  for  the  purpose  of  residing  there.  To  carry 
the  negro  there,  against  his  consent,  is  directly  contrary  to 
law,  and  to  imprison  him  for  the  purpose  of  compelling  his 
assent,  is  equally  unlawful.  I  am,  therefore,  of  opinion,  that 
Tom  should  be  discharged  from  prison,  and  delivered  to  his 
master,  who  must  take  care  to  make  no  attempt  to  carry  him 
ont  of  the  state,  against  his  consent.  * 

Prisoner  discharged. 
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^        LoNC  against  Bailie  indcnee  of  Buchahhak. 

J^ednetdoji,  1n*ErR0R. 

May  iO. 

It  is  Boob-  On  the  trial  of  this  cause^  which  was  aa  action  on  a 

competmejrf  promissory  note^  brought  by  Samuel  BailiCf  indorsee  of  Hho- 

L^beiSrct'***^^*  -ff.  Buchannarij  against  Benjamin  Long^  the  drawer,  in 

himteirin-      the  Common  Pleas  of  Lancaster  county ;  the  indorser^  Bu-- 

•Untoftbe    channan^  was  called  as  a  witness  by  the  defendant,  and  ob- 

anit,  wbeo  in  jectcd  to  by  the  j)laintifF's  counsel,  because  he  was  interested 

•0.  in  the  event  of  the  suit.     On  his  examination  on  the  voire 

hnmmyt^  rfir^,  it  appeared,  that  five  or  six  weeks  before  the  trial, 

S^s*^**^       Bailie,  the  plaintiff,  had  executed  to  him  a  release  of  all 

irbioh  oaniiot  * 

be  enforced  at  right  of  action  founded  upon  his   indorsement.      On  the 

hbu^mray.  nioming  of  the  trial,  just  before  the  subpoena  was  served 
A  "^^^  upon  him,  the  release  was  destroyed  by  his  consent  in  the 
nMutorofhis  presence  of  the  plaintiff's  counsel,  and  he  ^^  expected  it  was 
beMwoinff  in^  because  he  was  called  forward  as  a  witness,  that  the  release 
tereited  ror  was  destroyed.'^  He  stated,  that  he  considered  himself  in- 
rendermg  terested  in  the  cause,  and  bound  to  pay  the  money  if  Long 
W^U'inoom-^Q^jjnQ^  be  compelled  to  pay  it,  and  added,  that  he  was  un- 
willing to  be  examined. 

tht  Court  reftised  to  permit  the  witness  to  be  swom  in 
chief,  and  the  defendant  excepted  to  their  decision. 

In  his  eharge  to  the  jury,  the  President  of  the  Court  of 
Common  Pleas  declared,  that  a  note  of  this  kind  might  be 
transfer!^  by  a  blank  indorsement  by  the  payee ;  that  sncK 
-an  indorsement  was  a  sufficient  authority  to  any  persoo  who 
honestly  and  fairly  obtained  possession  of  the  note,  to  demand 
the  contents  of  the  drawer  in  his  own  name  aa  indorsee,  and 
that  the  possession  of  the  note  was  evidence  of  this^  untH 
the  contrary  were  shewn. 

At  the  request  of  the  defendant's  counsel,  this  opinion  was 
filed  agreeably  to  the  act  of  assembly  of  24th  February^  1806, 
and  together  with  the  biH  of  exceptions  on  the  point  of  evi- 
dence, was  brought  by  writ  of  error  into  this  Court,  where 
several  exceptions  were  taken,  which,  however,  it  is  not  ne- 
cessary to  statcy  as  the  opinion  of  the  Court  is  confined  to 
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that  which  was  founded  on  the  rejection  of  the  ^stimony  of     1819. 
Buchannan»  Lancatur* 


i<  Lwr» 

Sogerf^  for  the  plaintiff  in  fcrror,  contei)4ed>  that  Buchan"     ^^^ 
nan  having  become  a  competent  witness  by  tbt|  release,  the   lAdonee  of 
defendant  had  acquired  an  interest  in  his  testimony^  which    "^^"^'' 
Deither  he  nor  the  plaintiff  could  defeat.   To  e^xlude  his  tes- 
timony, a  witness,  he  said,  must  be  interested  at  the  tin^ 
when  the  fact  which  he  is  to  prove  happened;  or  the  interest 
pdust  be  cast  upon  him  by  operation  of  law,  or  the  act  of  the 
party  for  whom  he  is  called.     If  he  becomes  interested  by 
his  own  act,  without  the  consent  or  interference  of  the  party 
fvbo  requires  his  testimony,  he  remains  competent.     P€aie*s 
J^v.  157.    Therefore,  laying  a  wager  on  the  event  of  the  suit, 
does  not  destroy  the  competency  of  a  witness,  though  it  may 
affect  his  credit.   Rex  v.  Fqx.^o).   Barlow  v.  VoweL^b)    If  a 
man,  who  was  before  a  witness,  purchase  a  part  of  the  land 
in  dispute,  he  is  not  disqualified  by  this  act  from  giving 
testimony  ;  still  less  sh^ll  he  be  permitted,  by.  a  contrivance 
f  ntered  into  with  the  opposite  party,  to  strip  the  defendant 
pf  evidence  to  which  he  was  entided.     If  Buchatman  was  a 
witne^  for  any  purpose,  ^e  pught  to  have  been  sworn.  What 
he  was  called  to  prove,  is  not  suted^  and  for  aught  that  ap- 
pears, he  might  have  been  examined  to  prove  payment. 

The  objection,  that  an  indorse?  cannot  by  his  testynox^ 
destroy  the  validity  of  an  instrument  to  which  he  haa  put  bis 
name,  supppsing  him  to  have  been  called  fpr  that  purpose, 
jjias  no  force  in  this  case,  because  the  rule  i%  confined  to  nc-- 
godable  instrument^  By  the  act  of  1 71 5,(c)»  bonds,  special* 
t^es,  ap4  notes,  were  made  assignable,  so  as  to  entitle  the  as* 
9^gnee  to  sue  upon  them  in  his  own  name ;  and  bonds  and 
promissory  notes  were  placed  upon  the  same  footing.  The 
au:t  of  27Ui  February ,  1797,(</)  was  passed  with  a  view  to 
|[ive  a  negotiable  character  to  promissory  notes,  bearing  date 
in  the  city  and  county  of  Philadelphia^  and  expressed  in  a 
certain  form  prescribed  by  the  act.  The  operation  of  this 
law,  being  confined  to  the  city  and  county  of  Philadelphia^ 
promissory  notes  bearing  date  in  other  places,  were  left  on  the 
same  footing  as  before,  and  of  course  all  tiie  decisions  rela* 
tive  to  bonds,  and  those  relative  to  notes,  prior  to  that  act, 

(o)  1  Str.  652.  (0  1  Sm.  L.  90. 

{b)  Skifu  5S6.  (d)  9  Sm.  J^.  278. 
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1818.     are  applicable.     In  Baring  v.  Shippenf(a)  the  assignor  of  a 
X<wcofter.     bond  was  held  to  be  a  competent  witness  to  prove,  tfiat  he 
Lnrs       had  obtained  it  fraudulently ;  and  the  Chief  Justice  in  deli- 
BAnn      vering  his  opimon,  (p.  165,)  declares,  tint  die  rule  which 
h^n^of  prevents  a  man  from  discrediting  an  instrument  to  which  he 
*  has  signed  his  name,  is  confined  to  negotiabk  instruments^  and 
that  a  bond,  though  assignable  by  an.  act  of  assembly,  is  not 
to  be  considered  as  of  that  description.     In   Wheeler  v* 
Hughes j(b)  it  was  also  decided,  that  a  bond  is  not  a  negotia- 
ble instrument,  and  that,  therefore,  the  assignee  takes  it  sub- 
ject  to  every  defalcation  to  which  it  was  liable  in  the  1 
of  the  obligee  at  the  time  of  the  assignment.    And  the  i 
rule  was  applied  to  promissory  notes  in  the  case  of  H^CsA^ 
lough  V.  Houst9n^(c)  in  which  it  was  declared,  that  they 
were  placed  upon  exactly  the  same  footing  with  bonds,  bf 
die  act  of  1715,  except  as  to  the  mode  of  assignment* 

Hopkins  J  for  the  defendant  in  error,  argued,  that  as  Av- 
channan,  after  having  been  released,  had  agreed  to  resume 
his  responsibility  on  his  indorsement,  which  was  no  more 
than  the  performance  of  a  moral  obligation,  the  cancelling  of 
tile  release,  restored  the  parties  to  their  original  situation  ; 
and  that  it  was  immateriid  when  he  became  interested,  pro* 
vided  he  was  so  bonajide^  at  the  time -of  the  trial.  Besides, 
he  observed,  the  witness  had  declared  on  his  voire  dtre^  diat 
he  was  interested ;  and  whether  a  witness  be  interested  in  point 
of  law  or  not,  a  belief  that  he  is  so,  will  create  such  a  bias  in 
his  mind,  in  favour  of  die  side  through  which  he  expects  to 
derive  advantage,  as  ought,  in  order  to  keep  the  streams  of 
evidence  pure,  to  exclude  his  testimony.  Upon  this  princi- 
ple, a  witness  was  rejected  in  the  case  of  M^Veaugh  v. 
GoodSj(d)  who  expected  a  compensation  for  services  whidi 
he  had  rendered,  firom  the  generosity  of  the  person  for  whom 
he  was  called,  provided,  the  suit  should  terminate  in  his  fit- 
vour,  but  who  had  no  legal  claim  to  such  compensation. 
Upon  the  same  grounds,  a  witness  was  not  permitted  to  be 
sworn,  in  the  case  of  Innis  v.  JHiller^(e)  and  the  Court  in  de- 
livering their  opinion  in  that  case,  express  their  decided  ap- 
probation of  the  decision  of  M^Feaugh  v.  Goods ^  and  declare, 

(a)  S  JSlRfi.  1S4.  (<f)  1  DdL  CS. 

{b)  1  Datt.  85.  (e)  S  DaB,  50. 

(c)  lDaU.W. 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  235 

thst  the  law  CM  tins  subject  hu  been  fully  settled  by  mo-     1818» 
dein  cases.  PhilHpf^  in  his  treatise  od  evidencet  (p.  4d  to  4S)  Laiuattm: 
enters  inio  an  argument,  to  prove  the  contrary  position ;  but      Lose 
his  reasoning,  so  far  from  being  suf^ported  by  authority,  is     buum 
directly  contradicted  by  the  case  of  Fothmngham  v.  Grttn-  ^^;fj^f^ 
wood9(d)  and  from  the  cases  ccrflected  in  a  note  to  the  late 
American  edition  of  that  work,  (p.  43,}  it  appears,  that  it 
is  opposed  by  nearly  the  whole  current  of  American  an- 
thorities. 

Inhere  is  another  rule  of  Uw  too,  which  forbade  the  ezftr 
mination  of  this  wimess*  He  was  the  indorser  of  the  note, 
and  no  one  can  be  permitted  to  destroy  the  validity  of  an  in* 
strument  Co  which  he  has  given  credit  by  affixing  his  name. 
Without  referring  to  other  authorities,  the  cases  of  StiMe  v. 
Lynck^i)  and  Xesp.  y.  Rom^c)  both  of  whidi  were  decided 
prior  to  the  act  of  27th  Fetruary^  1 797,  and  therefore  impugn 
die  decision  of  M^Cttlhugh  v.  HtmttofijVCt  sufficient  to  esta- 
blish diiapoiaC 

TuGBicAK  C.  J.  This  action  was  brought  by  Samuel  Bai- 
He^  the  plaintiff  below,  in  the  Court  of  Common  Pleas  of  Z«it^ 
coMier  county*  The  charge  of  the  Court  is  placed  on  the 
record,  and  it  appears  to  me  to  be  correct.  There  is  also  a 
bill  of  exceptions  to  the  opinion  of  the  Court  on  the  rejection 
of  the  evidence  of  Thomas  R.  Buchannati,  a  wimess  produc- 
ed on  the  part  of  the  defendant.  Mr.  Buckannan  was  the 
indorser  of  the  note  on  which  the  suit  was  brought,  and  con* 
sequentiy,  originally  liable  to  an  action.  But  Benjamin  Longy 
the  plaintiff,  gave  him  a  release,  which  took  away  all  interest  in 
tlus  suit.  In  this  situation,  he  was  subpcenaed  as  a  wimess  for 
the  defendant,  and  in  order  to  deprive  the  defendant  of  his 
testimony,  he  cancelled  the  release,  and  thus  became  again 
interested.  These  facts  appeared  on  the  examination  of  Mr. 
Buchannan  on  the  voire  dire.  He  said  too,  that  he  consider- 
ed himself  as  interested,  and  bound  to  pay  the  note,  in  case 
the  plaintiff  should  fail  in  this  suit.  From  these  facu  two 
questions  arise.  1.  Is  a  wimess  incompetent,  who  considers 
himself  as  interested,  but  in  fact  is  not  sof  2.  Will  the  law 
permit  a  witness  to  deprive  a  suitor  of  his  evideoce,  by  ren- 
dering himself  interested  for  the  purpose  of  incapacitating 
himself? 

(a)  1  Sir.  19S.  (b)  3  DaU.  194.  (c)  2  VoU.  S80. 

Vol.  IV.~F  f 
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1818*         1.  On  the  first  point  there  has  been  a  diversity  of  opimoQ. 
LaneaHer.     In  the  case  of  Fotheringham  v*  Qreenwoojd^  1  Str.  ISQy  Lord 
Love       Holt,  sitting  at  NUi  Prhis^  is  reported  to  have  said^  that  if 
BaTub      a  witness  thinJt*  himself  interested,  he  is  incompetent,  though 
indonee  ot*  Jq  truth  he  have  no  interest ;  so,  if  he  be  under  an  honorary f 
'  though  not  a  binding  engagement  to  pay  costs.     Upon  this 
authority,  the  cases  of  M^Veaugh  v.  Goods^  1  DalL  68,  and 
Anis  v.  Jtilier^  2  Dali.  SO9  seem  to  have  been  decided.    On 
the  contrary,  in  Phill.  Ev.  41 » the  criterion  of  competency,  is 
said  to  be,  the  actual  interest  of  the  witness,  and  not  his  opt' 
nion  concerning  his  interest*     I  confess  I  never  could  per- 
ceive, on  what  principle  the  dictum  of  Lord  Holt,  (undoubtp- 
edly  a  very  great  Judge,)  could  be  supported.     The  law  of 
evidence  has  been  more  maturely  considered,  and  has  under- 
gone material  changes,  especially  with  regard  to  the  compe- 
tency of  witnesses,  since  the  ume  of  Lord  Holt*  Those  who 
hold,  that  the  opinion  of  the  witness,  contrary  to  they^c^  may 
render  him  incompetent,  assign  for  a  reason,  Aat  hia  mind  is 
under  a  strong  bias,  in  consequence  of  his  opinion.  Undoubt- 
edly it  is,  but  not  stronger  than  the  mind  of  a  child,  who  is 
called  to  testify  for  his  parent,  and  who,  besides  feeling  the 
tie  of  natural  affection,  must  be  influenced  by  the  considera- 
tion, that  the  estate  to  come  to  him  after  his  parentis  death, 
will  probably  be  affected  by  the  event  of  the  suit;  yet  the 
child  is  admitted  as  a  witness,  and  the  bias  under  which  he 
certainly  stands,  is  submitted  to  the  jury  as  a  circumstance 
affecting  his  credibility.    The  same  may  be  said  of  an  under- 
writer, who  is  received  as  a  witness  for  another  person,  who 
has  underwritten  the  same  policy.    The  rule  is,  that  nothing 
creates  incompetency,  but  actual  interest  in  the  cause,  in 
which  the  witness  is  to  be  sworn.     Interest  or  no  interest,  b 
a  fact  which  may  be  ascertained  with  certainty.     But  what 
may  be  the  opinion  of  a  man,  concerning  his  interest,  cannot 
be  known,  till  he  declares  it.    Testimony  may  be  lost,  by  the 
ignorance  of  the  witness,  by  bis  want  of  candour,  or  his  ca- 
price.    Besides,  if  his  opinion,  that  he  is  interested^  excludes 
him,  why  should  not  his  opinion,  that  he  has  no  interest^  ad- 
mit him  ?    And  yet  it  has  never  been  contended,  that  a  man 
proved  to  be  interested,  may  be  a  witness,  because  he  thinks 
that  he  has  no  interest.     It  seems  to  me  then,  that  to  reject  a 
witness  on  the  ground  of  his  opinion^  againsty^c/,  is  an  ano- 
maly in  the  law  of  evidence,  and  would  be  attended  with 
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great  incoAvenience.  In  order  to  preserve  unifonnity)  there-     1818. 
fore,  and  at  the  same  time  to  avoid  ioconvenience,  I  shall  be  Lanca§ter. 


for  teatiBg  the  competency  of  the  witness^  not  by  his'opinion,      Loho 
but  by  tbtfact.    Neither  do  I  think,  that  we  should  pay  any      b^'ub 
regard  to  honorary  engagements,  because  they  are  things  un*   in^onee  oT 
known  to  the  law,  and  therefore  leading  to  uncertainty.  When 
a  man  speaks  of  his  legal  engagements,  we  understand  him. 
But  engagements  of  honour^  depend  on  his  own  ideas ;  they 
are  too  fantastical  to  be  admitted  in  a  court  of  justice.     If 
under  an  impression,  of  being  bound  in  honour,  he  makes  a 
promise  to  pay^  which  may  be  enforced  by  an  action,  he  will 
then  be  interested,  and  his  testimony  must  be  excluded.  But, 
being  bound  only  by  a  tie,  which  he  may  loosen  at  pleasure, 
the  law  considers  him  as  at  liberty,  and  consequently  dis- 
interested. 

On  the  second  point,  there  is  little  difficulty.  Mr.  Buchanr 
nan  and  the  plaintiff  united,  in  a  contrivance  to  deprive  the 
defiradant  of  his  evidence.  This,  the  law  will  not  endure. 
If  a  man,  who  is  privy  to  a  fact,  should  afterwards  become 
interested  in  the  usual  course  of  business,  his  evidence  is  not 
to  be  admitted.  It  would  be  unreasonable  to  expect,  that  he 
should  sacrifice  his  own  interest,  for  the  sake  of  preserving 
himself  free  from  interest,  for  the  benefit  of  another.  In 
such  case,  therefore,  the  witness,  being  interested  at  the  time 
of  trial,  is  incompetent.  But  the  case  is  very  different,  when 
a  uMn,  knowing  himself  to  be  a  witness  relied  on  by  his  neigh* 
bour,  takes  pains  to  become  interested,  for  the  purpose  of  in- 
juring him,  especially  if  this  be  done,  in  concert  with  the  ad- 
verse party.  Such  conduct  is  very  improper ;  it  is,  in  truths 
fraudulent  in  the  eye  of  the  law ;  and,  notwithstanding  an 
interest  thus  acquijred,  the  witness  is  considered  as  disinte- 
rested. In  The  King  v.  Fox^  1  Str*  652,  and  Barlow  v» 
Vowely  1  Sid.  586,  witnesses  who  became  interested  by  laying 
wagerty  after  they  had  come  to  the  knowledge  of  the  factSf 
for  the  proof  of  which  their  testimony  was  wanted,  were  held 
to  be  competent.  The  case  before  us,  is  very  strong.  There 
appears  to  have  been  a  collusion  between  the  plaintiff  and  the 
witness ;  clearly,  therefore,  the  wimess  remained  as  compe- 
tent, after  he  cancelled  the  release,  as  he  had  been  before.  I 
am  of  opinion,  that  the  judgment  should  be  reversed,  and  a 
venire  faciae  de  novo  awarded. 

Gibson  J.  concurred. 
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1618*         Duncan  J.  Could  Thomas  R.  Buchannsn  be  receiyed  as  a 

Zaneaster,    competent  Witness  on  the  part  of  Benjamin  Long^  to  prove 

Loiro       any  fact  ^material  to  his  defence  ?    If  he  couldf  did  he  stand 

Batijk      ^°  ^^  situation,  that  hj  law  he  cotdd  claim  an  exemption 

indorsee  of  from  examination  as  a  witness,  on  the  croiind,  thai  his  teati* 

mony  might  be  prejodicial  to  his  own  raterest  f 

It  is  to  be  observed^  in  considering  the  £rst  question^  that 
the  facts  he  was  called  on  to  prove,  are  not  stated ;  so  that  the 
inquiry  is  not  whether  he  would  be  permitted  to  prove  iacta 
which  might  tend  to  invalidate  the  notCy  which  he  had  given 
currency  to  by  his  indorsement,  but  whether  he  was  incom- 
petent to  prove  any  fact. 

The  rule,  that  no  man  shall  be  allowed  to  destroy  or  ex- 
plain away  his  own  instrument,  is  confined  to  instrumeats 
negotiable.  2  DalL  196.  2  Binn.  166.  Baring  v.  SlUppau 
Admitting  this  to  be  such,  and  entitled  to  all  the  protectioa 
extended  to  paper  negotiable  and  negotiated^  free  from  every 
objection,  discount,  and  plea  which  might  be  offered  by  the 
maker  against  the  original  payee,  (of  which  it  is  not  necessa- 
ry to  give  any  opinion,)  the  rule  never  has  extended  so  far 
as  to  reject  the  party  offered  as  a  witness.  There  are  some 
facts,  which  he  certainly  having  no  interest,  die  ground  of 
policy  would  not  exclude  him  from  testifiying.  llie  power 
of  the  Court  to  set  aside  rules  of  law,  from  motives  of  poiky 
may  be  justly  questioned ;  but  the  rule  of  exclusion  of  svdi 
witnesses  ought  not  to  be  extended  further  than  it  has  already 
been  carried ;  the  rule  never  did  render  such  person  altoge- 
ther incompetent ;  but  restrained  him  from  giving  any  evi- 
dence that  contradicted  the  writing,  or  denied  any  thng 
contained  in  it*  Pleasants  administrator  v»  Pemberton  ad-^ 
mrnistratrixj  2  DaO.  196.  A  party  to  such  instrument  will 
not  be  permitted  to  testify  that  he  put  a  void  security  iato 
circulation ;  but  as  to  any  facts  happening  afterwards,  he  may 
(if  not  interested,)  be  examined.  Warren  v.  Merry ^  3  Mass. 
2f.  Bnrwn  et  al.  v.  Babcock  et  at.  ib.  31.  And  by  Parsoks 
Ch.'  J.  in  Churchill  v.  Steiterj  4  Mass.  156,  the  rrfe  is  con- 
fined tO'the  invalidation  of  negotiable  instruments;  and  diere 
he  may  testify  to  any  faet8»  excepting  such  as  prove  the  in- 
strument  void  at  the  time  of  his  indorsement.  And  again  hi 
6  Mass.  434,  Barker  v.  Prentiss^  the  whole  doctrine  h  consi- 
dered ;  and  it  is  decided,  that  he  may  testify  to  any  faH:c 
which  admits  the  legality  of  the  instrument  in  its  origtoal 
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form.    So  in  VFo^JhuU  v«  BbbneM^  10  Johns.  t31,  a  party  ta     1818« 
negotiable  paper  may  be  admitted  to  prove  facts  sabaequentXaticMMr. 
to  the  date  or  execution  of  the  note^  and  which  destroy  the      lq^ 
tide  of  the  holder.    And  in  Wh^  v.  KiNtn^,  11  Johns.  131,      ,^ 
an  indorser  of  a  promissory  note^  indorsed  be£9re  it  became   Monev  of 
due,  is  a  competent  witness  to  prove  payment,  and  that  notice  ®''*^"'^- 
was  given  to  the  bolder,  by  snch  indorser,  when  he  indcHrsed 
it. 

As  Buchannan  was  not  interested  to  support  the  deience  of 
Jjongf  whatever  it  might  be,  he  was  clearly,  as  to  some  ftcts 
which  mig^t  destroy  the  note  in  the  hands  of  the  holder,  a 
competent  witness.  CooU  he  then  excuse  himself  by  saying, 
that  he  was  called  on  to  testify  agmnst  his  own  interest;  in 
other  wcstdsf  to  prove  matters  which  might  discharge  Lonff 
from  the  payment  of  the  note,  mid  so  render  himself,  as  in*- 
dorser,  liable  even  to  Bmlief  At  best,  this  was  but  an  ex- 
cuse ;  but  the  pfauntiff  below  had  no  right  to  object  to  his 
competency ;  he  was  competent,  if  he  chose  it.  Was  then 
his  mmvilkngnms^  to  use  his  own  words  in  the  bill  of  excep- 
tions, a  legal  reason  to  deprive  Long  of  ^e  benefit  of  his  tet- 
timooy?  What  was  the  moving  cause^  or  the  consideration 
of  the  release,  we  we  lefit  to  conjecture,  but  not  without  a 
clue  to  die  discovery ;  but  the  moving  cause  for  the  destruc- 
tion of  the  release  is  avowed  {  exptct^  I  construe  as  bHievty 
know;  and  Buchannan  declares,  that  the  release  was  destroy- 
ed, because  he  was  called  forward  as  a  witness.  ^  I  expect, 
says  be,  on  his  voire  Are^  it  was,  because  I  was  called  forward 
as  a  witness,  that  the  release  was  destroyed."  It  is  not  per- 
mitted to  Judges  to  shut  their  eyes,  and  not  to  see  that  which 
ia  viMhle  to  alL  It  appears  at  one  time,  and  that  very 
shortly  before  he  was  called  on  to  be  examined,  he  possessed 
a  release  discharging  him  from  all  right  of  acticMi  by  BaiUt^ 
on  account  of.  this  indorsement,  asid  that  this  release,  on  the 
very  morning  of  die  trial,  and  just  before  he  was  subpoenaed 
as  a  witness,  was  destroyed  ia  the  presence  of  BaUi^a  coun- 
sel, and  was  destroyed,  because  he  was  called  forward  as  a 
witness.-  Shall  this  contrivance  be  crowned  with  success  is 
now  the  question  i  Releases  from  or  to  persons  having  an 
interest,  in  order  to  render  them  competent  witnesses  are 
frequently  executed  ait  the  bar,  even  after  objections  to  their 
competency  $  but  this  is  quite  a  diflerent  expedient ;  the  de- 
struction of  a  release  to  disqualify  the  person  to  whom  the        • 
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181 8*     rdease  hiul  been  given,  or  to  afford  him  aa  exemption  from 
Xancofffr.     the  legal  obligation  of  testifying  the  truth.    One  is  to  let  ia 
LoHG       the  light  of  truth,  the  other  is  to  exclude  it.  Indeed,  releases 
BjIub     ^  qualify  have  been  given  at  such  times,  and  under  such  cir- 
kidonee  of  cumstances,  as  that  Courts  have  rejected  the  evidence ;  as  is 
'  stated  in  Oilb.  Ev.  188.  If  any  wimess,  who  has  part  of  the 
lands,  seUs,  though  bonajide  and  for  a  good  consideration,  if 
it  be  after  he  is  summoned  as  a  witness,  or  after  he  has 
J  had  notice  of  trial,  the  Court  will  not  admit  his  evidence. 

Whether  Courts  at  this  day  in  their  liberal  anxiety  to  let  is 
the  whole  truth,  leaving  the  credit  of  the  witness  to  the  jury, 
the  Court,  nevertheless,  making  such  observations  as  the 
situation  of  the  witness  required*  would  so  decide,  I  give 
no  opinion ;  but  that  the  destruction  of  this  release,  taking 
away  all  interest,  for  the  avowed  purpose  of  smothering  the 
truth,  evidendy  in  fraud  of  the  law,  and  of  the  par^s  vested 
right  to  the  examination  of  the  witness,  should  have  the  effect 
intended,  and  cover  under  the  pretence  of  constitutional 
privilege  of  not  compelling  a  man  to  swear  against  his  own 
interest,  him,  who  voluntarily  subjects  himself  to  a  liability, 
merely  that  he  may  not  be  obliged  to  declare  the  truth,  would 
appear  to  me  to  be.  repugnant  to  the  dictates  of  reason,  the 
.  rules  of  evidence,  and  the  principles  of  justice.  In  Pennsyt' 
vania,  where  there  can  be  no  bill  tp  compel  a  discoveiy,  the 
reason  would  be  stronger  than  in  England.  I,  therefore,  am 
o£  opinion,  that  Thomas  £!.  Buchannan  should  have  been 
sworn  in  chief,  and  that  his  exclusion  was  error.  On  principle 
and  on  precedent  this  opinion  is  formed;  it  foUs  direcdy  with- 
in the  reason  of  the  cases  decided ;  for  being  a  competent 
witness  for  Long  when  he  was  about  to  be  called  forward  as 
a  witness,  just  before  the  subpcena  was  served  on  him,  be 
could  not  by  any  act  of  his  own,  nor  any  act  in  conjunction 
with  Bailie^  deprive  Long  of  the  right  he  had  in  his  testin^ony ; 
it  is  one  of  the  very  exceptions  to  that  great  rule  of  testimo- 
ny, the  most  inflexible  of  all  other  rules,  ^^thai  a  person  inte- 
rested  is  an  incompetent  witness,''^  for  a  party  interested  will 
be  admitted  where  he  acquires  an  interest  by  his  own  act, 
after  the  party  who  calls  him  as  a  witness,  has  a  right  to  his 
evidence.  Barlow  v.  Foxuel^  Siin.  586.  BuU.  SIS.  If  this 
were  not  the  case,  an  unwilling  witness  might  deprive  the 
party  in  almost  every  instance  of  the  benefit  of  his  testimony, 
•        by  his  own  voluntary  act ;  but  so  far  from  the  law  permitting 
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thisy  the  refusal  of  one  to  accept  a  release,  caiiiibt  deprive     1818. 
the  party  of  his  testimony,  much  less  shoold  the  Toluntary  Laneaater. 
surrender  of  a  releaae.  I  am,  therefore,  of  opinion,  that  there       uan 
is  error  in  suffering  the  witness  to  decline  giving  evidence,      b^^ 
The  judgment  should  be  reversed,  and  a  vetitre  facioM  de  novo   indonee  of 
awarded.  Bm^uMmm. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


MooRE  against  Albricmt  administrator  of  Hunter. 
Same  against  Cook  administrator  of  MCord. 


In  Ejiror.  Thmdojit 

1^7  SI. 

THESE  causes  were  tried  in  the  Court  of  Common    a  writ  of 
Pleas  of  Lancaster  county,  on  issues  directed  by  the  board  of  •*A!Si*^3r  * 
property,  by  virtue  of  an  act  of  assembly,  passed  the  20th  the  Court  of 
March^  1810.     It  appeared,  that  there  was  a  controversy  be-p2S2|^aQ 
fore  the  board  of  prdperty  respecting  the  right  to  receive  the  ^'^^I?^ 
yaloation  money  of  certain  lands  within  the  seventeen  town-piemeiittothe 
ships  of  Luzerne  county,  which  had  been  released  to  thejj^jj^jj^jj* 
Commonwealth  by  James  Moore^  deceived.    A  claim  was^Penniyita. 
made  on  behalf  of  Alexander  Hunter f  and  of  the  representa*^*Mrtaui 
Uvea  of  WilHam  M^Cord^  deceased,  who  it  was  aUcged  werej'"^'^^ 


'Uiei 

in  equity  entitled,  each  to  one-third  part  of  the  valuation  mo*towaiiuM^ace. 
ney.    The  act  of  assembly  directs,  that  in  all  cases  of  thatSoth/isto, 
kind  which  shall  be  controverted  before  the  board  of  Proper- PJ*^^"^- 
ty,  it  shall  be  the  duty  of  the  board,  on  the  demand  of  either  deoiam,  that 
party,  to  direct  an  issue  to  the  Court  of  Common  Pleas  of  the  and'iS^^ecC 
county  in  which  the  seat  of  government  is,  or  may  be  ^•^-^|^i?fiL| 
blished  for  the  time  being,  in  order  to  have  the  right  of  such    In  frmmbg 
contending  parties  fixed  and  ascertained,  and  declares,  that  the  CoarTor' 
^'the  said  Court  shall  mould  the  said  issue  in  such  manner  S?™™^'^. 
as  shall  be  calculated  to  do  justice  to  the  contending  parties^  proceed  m- 

eorcUogCo 
their  own  jwlgment;  and  it  it  not  material  who  are  the  parties  to  the  iatae,  prorided,  the  mattert 
in  eootroreny  be  fairly  brought  to  trial. 

The  jcuy,  b  an  itsae  to  framed,  are  to  find  geoerallj  for  the  pUuntiff  or  defendant!  and  a  fer« 
Ciei  finding  the  tains  dae  to  eaeh  partj  is  bad. 
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1818.  so  that  the  whde  aieriu  shall  be  folly  and  hiAy  tried^  and 
Lan€4uur.    shall  have  power  to  decree  tauchiiig  the  coats  of  such  isaoc 

M«oo     as  to  right  and  justice  shall  appertain,  &c  and  the  judgoftent 

Aurnvr   ^^  decree  of  the  Court  thereon  shall  be  final,  and  the  board 

•dmnimntut  of  property  shall  issue  the  cerdficatea  fipr  soch  valuation  mo- 


Same 

V. 


nies  accordingly.' 


Cook  fn^o  feigned  issues  were  framed  in  the  usual  manner  by 

•f  M'CoBii.  order  of  the  Court  of  Common  Pleas  of  Lancaster  county, 
which  was  then  the  seat  of  government*  In  one  of  them 
Alexander  Hunter  was  pfaunttf,  tmd  the  administrators  of 
y antes  Moore  defendants.  In  the  other,  yohn  Cook  admini- 
strator of  fFUliam  M^Cord  was  plaintiff,  wd  the  administra- 
tors of  James  Moore  defiendants.  In  one  of  these  issues  a 
wager  was  suf^Kwed  to  be  laid,  that  the  legal  representatives 
of  Alexander  Hunter^  deceased,  (not  the  Alexander  Hunter 
named  in  the  issue,)  were  entided  to  one-third  part  of  the 
valuation  money ;  and  in  the  .other  the  wager  was,  that  the 
legal  representatives  of  WilHam  M^  Cord  were  entitled  to  one- 
third  part  of  the  valuation  money.  Pending  the  action 
Alexander  Httnierj  Ihe  plaintiff  in  die  first  issue,  died,  and  the 
Qmrt,  against  the  will  of  the  defendants*  permitted  the  plain- 
tiff's attorney  to  substitute  as  plaintiff  Andrew  AUnifht,  the 
administrator  de  bonis  non  of  that  Aitx&nder  Hunter,  who 
had  not  been  a  par^  to  the  issue,  but  who,  it  was  sUtgtd, 
was  really  the  person  entided  to  one-third  ^  the  valuatian 
money*  . 

On  die  trial  of  JT^CoTi/^s  issue,  the  plaintiff  refiiaed  to  pro- 
duce the  letters  of  administration  of  folui  Cook^  upon  which 
the  defendants  prayed  leave  to  put  in  a  plea,  that  the  said 
yokn  Coot  was  never  administrator  of  the  said  JfiUkm 
JUtCord;  but  tHe  Court  refoaed  to  admit  the  plea»  and  ex- 
ceptions were  taken  to  the  c^nion  of  the  Court  on  both  these 
points.  Another  ezcepdon  arose  from  the  vevdict  returned 
by  the  jury  in  M^Cord*^  issue,  which  the  Court  refused  to 
accept.  It  was  in  these  words :— (« The  jury  take  the  liberty 
of  reporting  to  the  Court,  that  the  defendant  is  to  receive  the 
first  purchase  money,  and  one-dih*d  part  of  the  balance  of 
what  it  was  sold  for,  with  costs  of  warrants,  survejrsf  and 
money  expended  for  that  use.  The  two*thirds  of  the  balance 
for  the  use  of  the  plaintiff." 
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On  the  return  of  the  record  to  this  Court,  Montgomery  and      1818. 
C.  Smithy  for  the  defendants  in  error,  moved  to  quash  the  Lanauter, 
writ,  contending^  that  the  proceedings  below  were  final  by  the      Mooa* 
act  of  assembly  under  which  they  took  place.     This  act  of   ALBaiooT 
assembly  which  was  passed  on  the  20th  March,  1810,(a)  they  •^^ij'i'^^^ 
said,  directs  issues  to  be  sent  to  die  Court  of  Common  Pleas        — 
in  controverted  cases,  and  declares,  that  the  judgment  and      ^*™*  * 
decree  of  the  Court  thereon  shall  be  final,  and  that  the  board       Coo^ 
of  property  shall  issue  certificates  for  such  valuation  money  of  m<cobd. 
accordingly.   The  terms  of  the  law  are  explicit,  and  the  rule 
of  construction  is»  that  where  the  words  of  a  statute  are  plain 
and  dear,  they  are  to  be  understood  according  to  their  ge- 
nuine signification  and  import.     6  Bac.  Ab.  380.  391. 

But  admitting,  that  the  proceedings  below  may  be  removed 
to  diis  Court,  a  certiorari  and  not  a  writ  of  error,  is  the  pro- 
per writ  for  diat  purpose,  because  they  were  not  according  to 
the  course  of  the  common  law.  The  case  of  Ciari  v.  TeatXi) 
oidy  proves,  that  another  act  of  assembly,  which  took  away 
writs  of  error,  did  not  extend  to  cases  of  landlord  and  tenant. 
In  the  present  case,  the  Court  of  Common  Pleas  moulded 
die  issue  as  they  pleased,  and  were  to  decide  as  to  costs  ac- 
cording to  their  discntion,  making  either  party  or  both  pay 

HcpktnMy  contra.  The  intent  of  the  act  of  assembly  was ' 
not  to  prevent  a  writ  of  error^  but  merely  to  declare,  that 
when  the  matter  is  tried  and  decided  by  the  Common  Pleas^ 
accoTiRng  to  law,  there  should  be  no  further  inquiry.  The 
jurisdiction  of  the  Court  of  King's  Bench  in  England  cannot 
be  taken  away  but  by  express  words.  Rex  v.  Morieyf(c) 
where  it  is  said,  that  this  point  is  perfectly  setded.  It  is  no 
less  setded  in  relation  to  the  jurisdiction  of  this  Court.  In 
Burginhofen  v.  Martin,(d)  it  was  taken  for  granted  by  coun- 
sel, and  declared  by  the  Court,  that  the  Supreme  Court  pos- 
sessed the  power  of  examining  the  proceedings  of  justices  of 
the  peace  in  cases  in  which  the  demand  was  under  40  shil- 
Imgs,  though  the  law  gave  no  appeal  to  the  Common  Pleas; 
and  that  the  jurisdiction  of  superior  courts  was  only  abridged 
by  the  express  negative  words  of  a  statute.  The  12th  section 
of  the  landlord  and  tenant  law,(<>)  declares,  that  the  judgment  . 

-   (o)  5  Sm,  L.  Wl.  (c)  «  BwT.  1048.  (e)  Pwd,  Dig,  5S0. 

(6)  4  Birni.  185.  (<*)  3  rmU9, 47V. 
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1818.      of  the  justices's  shall  be  final  and  conclusive  to  the  parde»,  yet 
LancMter.     it  was  decided^  in  Clark  v.  Teat^a)  that  a  writ  of  error  lies 
MooR£      on  a  judgment  of  the  Common  Pleas,  given  in  a  proceeding 
AiBRfeHT    between  landlord  and  tenant,  and  removed  to  that  Court  by 
•<J«n*»"j»^t«'  certioraru     It  is  not  correct,  that  the  proceedings  were  not 
—  .     according  to  the  course  of  the  common  law.     They  were 
s^™®       so  exactly,  for  after  the  issue  was  formed  it  was  tried  by 
Cook       jury,  precisely  like  every  other  issue  in  that  Court.  In  appeal* 
of  M'CoRB.  from  justices  of  the  peace  to  the  Common  Pleas,  a  writ  of 
error  lies,  because,  after  the  appeal,  the  proceedings  are  ac- 
cording to  the  common  law* 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J*  A  motion  has  been  made  to  quash  the 
writ  of  error  in  this  case,  because  the  judgment  of  the  Court 
of  Common  Pleas  was  conclusive,  and  not  subject  to  the 
jurisdiction  of  this  Court.  The  cause  was  tried  in  the  Court 
of  Common  Pleas  on  a  feigned  issue,  directed  by  the  board 
of  property,  under  the  act  of  20th  J/arcA,  1810,  5  Sm.  L.  151, 
in  order  to  decide  a  controversy  bet  ween  the  parties,  respect* 
ing  the  share  to  which  they  were  respectively  entitled,  of  a 
sum  of  money,  to  be  paid  by  the  Commonweidth,  in  conside- 
ration of  their  having  released  their  right  to  several  tracts  of 
land  in  pursuance  of  the  ^^  Act  for  offering  compensation  to 
the  Pennsyhania  claimants,  of  certain  lands  within  the  IT 
townships  in  the  county  of  Luzerne^  and  for  other  purposes 
therein  mentioned.''  The  act,  by  virtue  of  which  the  issue 
was  sent  to  the  Court  of  Common  Pleas,  declares,  ^  that  the 
judgment  and  decree  of  that  Court,  shall  be  final.''  When 
words  are  used  by  the  legislature,  which  had  been  used  in 
former  laws,  and  received  a  well  known  construction,  it  must 
be  supposed,  that  it  was  intended  to  preserve  an  uniformity 
of  construction.  Now  it  had  been  settled  long  before  the  act 
of  £Oth  March^  1810,  that  the  jurisdiction  of  this  Court  is 
not  taken  away  by  implication.  It  is  not  sufficient^  to  say, 
that  the  decision  of  the  inferior  Court  9hall  he  final.  These 
expressions  do  not  necessarily  imply,  that  the  proceedings 
may  not  be  reviewed  for  the  purpose  of  correcting  errors  in 
law.  Two  instances  were  mentioned  by  the  counsel  for  the 
•  plaintiff  in  error,  which  fix  the  construction  beyond  doubt. 
By  the  act  of  28th  May^  iri5,  justices  of  the  peace  were  autho* 

(•)4Ji«tfi.lt5. 
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riscd  to  decide  in  certain  cases^  where  the  debt  did  not  exceed      1818. 
40  shillings,  and  it  was  declared,  that  their  judgment  should  Lancatter. 
hejinal  and  conclusive^  to  both  plaintijf  and  dejendant^  with*      m«k>bb 
ntt  Jurther  appeaU    Yet  these  judgments  have  always  been    p^^ixwf 
renoved  to  this  Court  by  certiorari;  and  the  proceedings  •dmiRisinoor 
quashed  if  appearing  to  be  contrary  to  law.     In  the  act,         . 
giving  a  summary  proceeding  to  landlords  to  recover  posses*      ®*"* 
•ion  from  tenants  who  hold  over  after  the  expiration  of  their       Cook 
leases,  it  is  said,  ^*  that  the  judgment  shall  be  final  andcon^  uM'Gob^ 
elusive  to  the  parties.^"*     Yet  these  proceedings  have  always 
been  reviewed  on  removal  to  this  Court  by  certiorari.     But 
it  is  contended,  that  the  proceedings  in  the  case  before  us,  if 
subject  to  oar  jurisdiction,  should  have  been  removed,  not 
by  writ  of  error,  but  c^r^i^rari/. because,  they  are  not  accord* 
iog  to  the  course  of  the  common  law.     The  principle  is  just, 
that  proceedings  not  according  to  the  course  of  the  common 
law,  are  not  removeable  -by  writ  of  error.     But  what  is  tho 
fiict  ?     It  is  true,  that  the  proceedings  before  the  board  of 
property  were  not  according  to  common  law.     But  those  in 
the  Common  Pleas,  were  strictly  so.    The  record  shews  a 
declaration,  plea,  issue,  and  trial  by  jury,  in  the  usual  form. 
It  is  on  that  record  only,  that  we  are  to  decide.     With  the 
board  of  property  we  have  nothing  to  do.     I  cannot  distin- 
guish this  case  from  an  issue  sent  by  the  Register's  Court  to 
be  tried  in  the  Common  Pleas,  on  a  disputed  wilL    The  Re* 
gister's  Court  does  not  proceed  according  to  the  coriimoit 
law.     But  the  issue  is  tried  in  the  Common  Pleas  according 
to  the  common  Uw,  and  therefore  the  record  may  be  remov* 
ed  to  this  Court  by  writ  of  error.    This  is  the  usual  long 
established,  practice ;  and  cpnsidering  it  as  decisive  of  the 
present  question,  I  am  of  opinion,  that  the  motion  to  quash 
the  writ  of  error  should  be  dismissed* 

The  motion  to  quash  the  writ  of  error  having  been  dis- 
missed, the  counsel  proceeded  to  argue  the  exceptions  taken 
to  the  proceedings  of  the  Court  below ;  after  which 

TiLGHXAN  C.  J.  delivered  the  opinion  of  the  Court,  as 
follows,  having  previously  stated  the  case. 

It  was  the  object  of  the  act  of  assembly  under  which  these 
issues  were  framed,  to  have  the  merits  of  the  controversy 
tded  in  the  Court  of  Common  Pleas,  according  to  the  rules 
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1819.     of  tbe  common  law.    The  board  of  property  was  to  direct  an 

Lancatter.    issue,  and  inform  the  Court  of  Common  Pleas  of  the  subject 

Miwu     of  that  issue.    The  Court  was  then  to  mould  the  bsoe  ac- 

Atswwrt    co'^ding  to  their  discretion.    The  board  rf  property  trans* 

*!rflto**™'^  mittcd  to  the  Court,  a  transcript  of  the  proc^dings  which 

^     '  had  taken  place  before  them,  and  directedf  in  general  terms, 

^^       that  an  issue  should  be  formed.  They  might  have  been  more 

Omk      particular  in  their  directions,  but  what  they  did^  was  suffi- 

of  M<C«B9.  cient  in  substance.    There  was  enough  before  the  Court,  to 

shew  them  the  subject  of  the  Controversy.    In  the  forauog 

of  the  issue,  the  Court  were  to  proceed  according  to  their 

own  judgment.  It  was  not  material  who  were  made  plaintifla 

or  defendants,  provided  the  matters  in  dispute  were  brought 

to  trial.     It  is  our  duty  to  examine,  whether  die  trial  was 

conducted  according  to  law.    As  to  the  form  in  which  die 

matter  was  brought  to  trials  it  appears  to  me,  that  we  ought 

not  to  intermeddle.     Indeed  we  sre  too  m«ich  in  the  dark^ 

as  to  the  transactions  which  gave  rise  to  this  controversy,  to 

judge  whether  a  better  form  could  be  devised  than  that 

which  was  adopted  by  the  Court  of  Common  Pleas.     We 

have  heard  something  of  articles  of  agreement  between 

Jamen  Moore^  Alexander  Hunter^  and  William  M'Cord,  in 

pursuance  of  which  the  released  lands  were  taken  up.     But 

what  these  articles  were,  we  know  not.    It  is  impossible  £or 

us,  therefore,  to  say,  that  the  Court  of  Common  Pleas  were 

wrong,  in  permitting  Andrew  Albright  to  be  placed  as  plain* 

tiff  on  the  record,  or  in  refusing  to  suffer  the  defendant  to  put 

in  a  plea,  that  yohn  Cook  was  not  the  administrator  of  WU^ 

liam  M^Cord.    These  were  circumstances  affecting  only  the 

forxn^  and  not  mi^rial  to  the  meriu  of  the  trial.    They  do 

not  appear  to  be  errors. 

Another  exception  was  taken  to  the  opinion  of  die  Court, 
in  M^Cord"*^  issue.  The  jury  offered  a  kind  of  verdict,  as 
follows  :-^^  The  jury  take  the  liberty  of  reporung  to  the 
Court,  that  the  defmdant  is  to  receive  the  first  purchase 
money,  and  one^third  part  of  the  balance  of  what  it  was  sold 
for,  with  costs  of  warrants,  surveys,  and  money  e]q>ended  for 
diat  use.  The  two-thirds  of  the  balance,  for  the  uae  of  the 
plaintiff.^'  I'his  the  Court  refused  to  receive,  and  told  die 
jury,  that  if  they  were  of  opinion  M^Cord  had  a  right  to  one- 
third  of  the  lands  released,  they  should  finfd  generally  for  the 
llaintiff ;  but  if  their  opinion  was  otberwisci  they  should  find 
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for  the  defendant  In  dm^  the  Court  dad  no  sore  tbta  Imld  1819« 
the  jury  to  the  issne,  which  was  certainly  right.  The  point  x<iaca«i^« 
of  the  issue  was,  whether  M^CerdmzA  entitled  to  one-third.  Umam 
A  finding  on  any  other  point,  was  wandering  from  the  mark.   i^J^ligoBr 

Upon  the  whole,  1  am  of  opinion,  that  no  error  appears  on  < 
the  record,  and  therefore  the  judgment  should  be  affirmed. 


«f  Hinma* 


Judgment  aflhrmed.  cmk 

admioistrttor 
ofMKkas. 


AViNGBRT  and  anodier  against  Covkxll  for  the  use  of 


In  Error.  Mmday, 

Maj  S5. 

IN  this  suit  the  plaintiff  filed  a  statement  agreeably  to    TtieCoort 
the  5th  section  of  the  act  of  Slst  Marchy  1806,(6)  in  the  Coai«]^^^tV 
inon  Hcas  of  Dauphin  county.    The  next  Term  of  the  Court  ^^^^^ 
commenced  on  the  £9th  Auguit^  1814,  and  continued  two  5ih  trotion  of 
weeks.     On  the  30th  Augtut^  the  plaintiff  entered  jadgmem  m^,^kk5^ 
by  default ;  which  the  Court  refused  to  open,  on  the  ^yplica-  g^TditoSSSd 
tion  of  the  defendant's  counseL  Several  other  proceedings  took  bj  the  aet  fior 
place,  which  were  the  subjects  of  exceptions  here,  but  which  |^>^^^. 
it  is  not  material  to  mention,  as  the  opinion  of  the  Court  is  «i^* 
confined  to  that  which  arose  out  of  the  entering  of  the  judg^ 
■lent  by  default,  prior  to  the  time  when,  by  the  act  of  assem- 
bly, the  plaintiff  was  entitled  to  such  a  judgment.    The  time 
given  to  the  defendant  to  appear,  is  the  third  day  of  the  next 
succeeding  Term  to  which  the  process  issued  is  returnable^ 
when  the  Term  is  for  one  week,  and  the  second  Monday  of 
the  Term,  when  it  is  to  continue  two  weeks. 

Elder^  for  the  plaintiffs  in  error. 

A.  Hopkins  and  EUmaker^  contra. 

By  Tbe  Court.    The  judgment  was  professedly  taken 
onder  the  act  of  assemblyt  yet  it  was  contrary  to  the  act  of 

(o)4i9imX.3SS. 
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1818.  assembly,  because  it  was  entered  preTious  to  the  time  aDow" 

Ifowaiter.  cd  by  the  act  for  the  defendant  to  appear.    At  the  time  of 

WfvojcAT  entering  the  judgment*  there  was  no  default  ta  the  defend* 

and  twotfier  ^^      y^^  ^^^  ^£  opinion,  that  the  judgment  should  be 

CrwinELi.  reversed, 

fbr  the  QM  of 

Judgment  reversed* 


Wilson  against  Hamzltoit. 
In  Error. 


Mi 

SR 
212 


May  89. 

4  SR  238! 


Pth^fcrio-.  y^^£  HAMILTON^  the  defendant  in  error^  brought 
ingoftbeiiM  an  action  of  oMBumpttt  in  the  Common  Pleas  of  Lancaster 
So!de<Ufter  ^ounty  against  John  Wilson^  executor  of  John  WiUon  dc» 
spieain  Wr,  ceased,  to  recover  her  share  of  the  residue  of  the  testator's 
piMe  after  the  estate  undisposed  of  by  his  will.  The  defendant  pleaded 
El  whieh^Me  ^^^  assumfMtt  and  payment,  on  which  issue  was  joined,  and 
it  nifty  be  the  cause  came  on  to  be  tried  at  Augtut  Term,  181 T.  After 
defeodant  ^  ^^  jtt>7  ^^  httti  swom  and  evidence  given,  the  defendant 
fe^mtioa.  "*®^^^  ^^^  leave  to  plead,  that  since  the  bringing  of  the  suit^ 
«iM  to  inter-  the  plaintiff  had  intermarried  with  one  Joel  Bakery  who  was 
J^^iJ^^^stiU  in  fuU  life.  The  Court,  thinking  themselves  bound  by 
Jj^'^j^  the  act  of  assembly  of  2l8t  March^  1806,  admitted  the  plea, 
coming  to  hit  The  plaintiff,  however,  did  not  reply,  and  the  cause  was  tried 
ud^M&g  on  its  merits ;  the  Court  instructing  the  jury  to  regard  the 
^The  ui  ^^^^  ^^  coverture  as  a  nullity,  and  not  to  suffer  it  to  have  any 
tiff ii  not  effect  on  their  decision.  The  verdict  was  for  the  plaintiff 
tot'pi^^**'^ and  the  cause  being  removed  to  this  Court  by  writ  of  error, 
**^ta**"^  the  charge  of  the  Court  below  on  the  point  above  stated,  as 
time.  There-  Well  as  on  two  Others  which  were  afterwards  abandoned,  wsi 
mie'bettied  ^signed  for  error.     It  was  also  contended,  that  there 


en  the  former  error  in  there  beino:  no  issue  joined  on  the  plea  of  coverture*- 

pleas,  thoogh  o  J  r 

noiMuebe 

pilalLTbllte.      ^^oymaker  and  HopkinSy  for  the  plaintiff  in  error,  cited, 

■lent,  U  ii  not  Act  of  2lst  Match^  1806,  sect.  6.(a)    Bull.  N.  P.  309,  310. 

(a)  Furd.  JHs.  89S. 
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Sroome  v.  Beardeslei/.(a)  Bander  v.  Ash^(b)  Morgan  v«  181 8« 
Dyer.(c)  Morgan  v.  Dyer,  (d)  VanBenthuyaenv.DelVitt^e)  Ltmcatttr. 
Brown  v.  Barnett^f)    3  JB/.  Com.  316.  Wiuoir  * 


Buchanan  and  Montgomery,  contra^  cited,  1  ChUty  on  PL 
437.470.  636.  Barber  v.  Palmer.(g)  Vaughanv.  Brojvnej^h) 
1  CV?m.  Z>i^.  80.    Abatement^  H.  42.  2  71^.  1021.   Pa/m#r  v. 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  It  is  very  certain  a  plc^ puis  darrien  continuane^ 
waves  all  former  pleas;  that  the  defendant  must  stand  or  fall 
%y  it ;  and  that  if  put  in  issue  it  forms  the  only  subject  of  inquiry 
before  the  jury.  It  admits  the  original  meriu  to  be  with  the 
plaintiff,  and  rests  the  defence  on  something  that  has  occur- 
red, or  some  act  that  has  been  done  by  the  defendant  since 
the  last  continuance  of  the  cause.  If  it  be  well  ple^ded^ 
issue  must  be  taken  on  it,  or  there  will  be  a  mis*trial ;  if  it 
be  bad  on  its  face,  the  plaintiff  must  demur ;  but  if  good,  in 
point  of  form,  though  pleaded  out  of  due  time,  the  proper 
course  is  to  move  to  have  it  set  aside.  Coverture  after  suit 
1>rought,  is  a  plea  in  abatement,  which  never  can  be  pleaded 
after  a  jdea  in  bar,  unless  the  matter  has  arisen  since  the  plea 
in  bar,  in  which  case  it  may,  provided  it  be  done  the  first  op- 
portunity that  is  presented ;  for  the  plea  in  bar  waves  only  ntiat- 
Cers  in  abatement  then  existing.  But  the  defendant  must 
not  suffer  a  continuance  to  intervene  between  the  happening 
nod  pleading  of  this  new  matter ;  and  this  is  the  rule  as  to 
all  matters  arising  after  issue  joined,  whether  going  to  the 
merits  or  disclosing  a  personal  disability  to  maintain  the 
suit  But  for  extrinsic  reasons  the  Court  may  exercise  a 
discretion  in  receiving  such  a  plea,  even  after  a  continuance. 
Here  the  plea  was  neither  good  in  point  of  form  nor  pleaded 
in  due  time.  The  marriage  is  not  stated  to  have  taken  place 
since  the  last  continuance,  which  is  an  indispensible  aver- 
ment in  every  plea  of  this  sort.  If  a  continuance  had  in  fact 
intervened,  before  it  came  to  the  knowledge  of  the  defend- 


(a)  S  Caina.  178.  (/)  2  Bum.  55. 

{b)  9  Johtu,  350.  (g)  1  Satk,  17$. 

(c)  9  Jokfu.  S55.  (A)  2  Str.  1106. 

(J)  10  Johm.  161.  (t)  1  Johm.  Cat.  101. 
(«)  4Jokm.il3. 
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aiitfit  woidd  still  have  been  necessaiy  to  plead  it  in  this  way, 
bmt  die  Court  to  preserve  consistency  would  have  permitted 
him  to  enter  the  plea  mme  pro  lnnc,  an  affidavit  of  the  truth 
of  the  plea,  and  die  extrinsic  gnatter  first  being  made.  With- 
out  an  aUegation  erf*  the  matter  having  u-isen  since  the  last 
coiitrnMce,  there  can  be  no  such  thing  as  a  plea  pui$  dar^ 
run  continuance f  its  name  imports  its  nature.  It  b  die  only 
plea  that  can  be  put  in  after  a  plea  in  bar ;  and  must  be  drawn 
with  great  certainty.  The  plea  offered  was  not  such,  altbou^ 
so  intended :  it  was  an  ordiasiy  plea  in  abatement  offered  at 
a  tiaie  when  no  snch  a  plea  coidd  be  received,  and  when  the 
fcct  it  went  so  controvert,  had  been  conclusively  admitted  by 
the  previous  pleadings  in  tlie  cause.  Nor  does  the  act  of  as- 
seoMy  rdied  on,  help  the  defendant's  case.  That  act  mer^ 
permits  «n  amendment  to  be  made,  or  a  plea  to  be  added  after 
the  jury  are  sworn.  This  the  liberality  of  die  Cmirts  had 
never  itftiiod,  at  any  previons  stage  ot  the  pniceedings.  The 
act  peraohs  nothing  to  be  done  during  die  trial,  that  migfat 
not  have  been  done  before  it  commenced.  This  plea  ccniUl 
not  have  been  received  before  die  jury  were  swcnn,  and  was 
dierefore  not  wiAin  die  act.  But  on  another  ground  H  was 
inadmissible  under  the  act;  it  did  not  go  to  die  origiaal 
merits  of  the  controversy,  but  in  fact  admitted  die  plmntiff 
bad  merits ;  and  to  all  diis  may  be  added,  it  was  notoriondy 
bad  on  its  face,  and  therefore  not  a  fit  subject  for  the  disci e- 
tioB  of  the  Court.  The  plea  then  ought  not  to  have  been  re- 
ceded ;  and  although  die  Court  did  receive  it,  they  had  die 
power  to  set  it  aside.  It  is  true,  they  did  not  formally  strike 
it  off  the  record,  but  they  did  what  was  equivalent,  they  troat- 
ed  it  as  a  nallity.  The  {daintiff  was  not  bound  to  rei^y,  and 
did  not  reply ;  consequetidy  the  Court  did  not  err  in  instruct- 
ing die  jury,  that  the  matter  conuined  in  this  plea  formed  no 
part  of  their  inquiry.  We  are  of  q)inion,  the  cause  was  pro- 
perly tried  on  die  pleas  of  non  assumpsit  and  pa3anent9  and 
that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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I  Le  Fevre  against  Le  Fevbe  and  others. 


1818. 
Lanea$ter, 


In  Error. 


4sr24l 
m    t9Bl 

4sr34l| 
106    5121 

4SR^241| 

21  SC   1471 


UPON  a  writ  of  error  to  the  Court  of  Common  Pleas    Ptroi  Jul  j 

of  Lancaster  county  it  appeared,  that  this  was  an  action  of  ^JJJbieSw    31  SC  60^ 
trespass  vi  et  armis,  brought  by  the  plaintiff  in  error  against  v^ove,  th«t 
the  detendants,  for  cutting  and  destroying  a  conduit  pipe,Quiiooora 
used  by  him  for  supplying  his  tanyard  with  water,  and  thus f *^ rirhtto 
preventing  the  water  from  flowing  into  the  tanyard,  through  twitereooiw 
the  said  pipe,  for  the  space  of  three  weeks ;  in  consequence  Dr|[!l!tSd  land, 
of  which  the  tanyard  was  deprived  of  the  use  of  the  water  jTfJ"'"®"*'** 

Terbal  agree- 
ment waa  en- 
tered into  be- 
tween the 
partieafor 
their  motnal 

The  plaintiff  gave  in  evidence  a  deed,  dated  October  12,S^!^i^riMr 
1 793,  from  Joseph  Le  Fevre^  one  of  the  defendants,  and  wife,  Jj^  ^^ 
to  Adam  Le  Fevre^  for  an  acre  and  an  half  of  land  for  a  tan*  eoorae ;  pro- 
yard,  with  the  right  of  conveying  the  waters  of  a  stream  run  ^     ^^^ 


4SR  241 

216         289 

33  SC   125 


tanyard  was  deprived 
which  ought  to  have  flowed  through  the  said  pipe. 

The  pleas  were  not  guilty  and  justification* 


ning  through  the  adjoining  lands  of  the  grantor,  into  the  pre-  bM  been  oar- 
mises  which  were  granted^  for  the  purpose  of  supplying  a  effeot 
tan)rard  intended  to  be  erected  thereon^  and  of  laying  pipes 
through  these  lands  for  the  conveyance  of  the  water;  de- 
scribing the  route  of  the  water  course^  by  courses  and  dis- 
tances* He  then  gave  in  evidence  a  deed  dated  June  33, 
1796,  from  Adam  Le  Fevre  and  wife  to  Daniel  Anpenshadey 
conveying  the  same  premises^  together  with  the  water  right* 
Articles  of  agreement,  dated  March  3, 1810,  between  Aspen- 
shade  and  Daniel  Le  Fevre^  the  plaintiff,  for  the  sale  of  the 
same  land  with  the  water  right,  and  three  or  four  adjoin- 
ing acres^  and  a  deed  dated  March  30,  1811,  in  pursuance 
of  these  articles,  were  there  laid  before  the  jury* 

The  plaintiff  then  offered  to  prove  by  Daniel  Aspenshade^ 
that  after  the  pipes  had  been  in  use  some  time,  it  became  ne- 
cessary to  lay  new  ones^  when  Joseph  Le  Fevre  proposed  to 
Aspenshade  to  change  the  route  of  the  water  course,  as  a  mat- 
ter of  convenience  to  both  parties,  from  the  dry  ground 
marked  out  by  the  deed^  to  the  low  wet  ground  near  the 

Vol.  IV— H  h 
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1816«     stream,  and  to  carry  them  higher  up  the  stream  than  the  spot 

LaneoMier.     designated  by  the  deed^  which  would  make  the  new  pipes  more 

Lb  FsYftji    durable*  and  save  the  necessity  of  a  dam ;  that  to  thispropo- 

Li  I'^mi    ^^  Aspenshade  acceded,  and  Jos.  Le  Fevre  accordingly  staked 

«Dd  oihen.  off  the  new  route,  upon  which  AMpenMhade  laid  the  pipes  and 

covered  them,  carrying  them  up  the  stream  to  the  spot  agreed 

upon ;  that  these  conduit  pipes  continued  to  be  used  without 

molestation  by  Ajsptnshade^  for  six  or  seven  years,  provhig  to 

be  a  great  advantage  to  both  parties,  and  were  in  use  at  the 

time  he  sold  to  the  plaintiff;  thatif^/m«Aai/r  was  the  sole  owner 

of  the  tanyard  and  water  right,  agreeably  to  the  deed  from 

Adam  Le  Fevre  to  him^  and  that  Joseph  Le  Fevre  was  the 

owner  of  all  the  lands  through  which  both  routes  of  the  pipes 

passed,  at  the  time  it  was  agreed  to  change  their  course. 

To  this  evidence  the  defendant's  counsel  objected^  and  the 
Court  sustained  the  objection.  The  plaintiff^s  counsel  ten- 
dered a  bill  of  exceptions. 

Jenkine  and  Hopkins^  for  the  plaintiff  in  error.  The  alte- 
ration of  the  route  offered  to  be  proved,  was  proposed  and 
marked  out  by  Joseph  Le' Fevre  himself,  for  the  advantage 
of  both  parties,  and  it  saved  him  from  tiie  erection  of  a  dam 
on  his  land.  The  plaintiff  purchased  on  a  view  of  the  water 
as  it  ran  on  the  new  route^  witiiout  notice  from  Joseph  Le 
Fevre^  and  if  the  original  contract  is  to  be  adhered  to,  it  is  a 
gross  fraud  upon  him.  To  the  objection,  that  an  inc<»poreal 
right  cannot  be  granted  by  paroU  it  may  be  answered,  that 
the  water  right  was  created  by  deed,  and  the  parol  agreement 
only  went  to  alter  the  course  of  it.  It  did  not  contradict  the 
deed,  and  the  evidence  was  therefore  admissible.  Sugden^  97, 
and  the  cases  there  collected.  Besides,  it  was  a  right  to  the 
water  which  was  claimed,  which  is  corporeal,  and  therefore, 
it  was  not  aa  incorporeal  hereditament. 

Since  the  statute  of  frauds^  lands  can  no  more  pass  without 
deed,  than  Incorporeal  rights,  yet  an  agreement  in  illation  to 
them^  in  part  performed,  is  binding.  The  reason  is,  that  after 
a  parol  agreement  varying  a  written  one,  has  been  acted 
upon,  it  would  be  a  fraud  to  enforce  the  original  contract; 
and  therefore  after  signing  a  written  agreement,  parol  evi- 
dence may  be  received  to  shew,  that  the  parties  entered  into 
a  verbal  agreement,  varying  the  former  one.  PhilL  Ev*  450. 
In  the  principal  case,  the  parol  agreement  had  been  carried 
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into  effect  at  great  expense  to  the  plaintiff^  at  the  suggestion     1818* 
of  Joseph  L€  Fevre^  imd  had  been  acted  upon  for  the  mutual  Lamoaaur. 
benefit  of  both  parties  for  six  or  seven  yes^rs,  without  inter-    lbFbym 
ruption.  Though,  therefore,  an  incorporeal  right  will  not  pass    |^  ^^ 
without  deed,  yet  under  such  circumstances,  chancery  would  vA  othcii^ 
compel  a  deed  to  be  executed,  according  to  the  altered  routes 
and  if  sOf  this  Court  will  consider  as  done,  what  in  equity 
ought  to  be  done. 

£ogerSj  for  the  defendants  in  error,  insisted,  that  the  per- 
miaaion  given  by  Joseph  Le  Fevre^  to  Aspenshade^  to  carry 
the  water  along  the  new  route,  was  merely  during  pleasure, 
and  did  not  convey  a  right  in  fee  to  this  privilege.  The 
right  of  soil  remained  in  Le  Fevre^  and  the  privilege  of  con- 
veying water  through  it,  was  an  incorporeal  right,  which 
could  not  be  vested  in  another  but  by  deed.  2  Bl.  Com.  17.  dS, 
(jO.  lAtU  51,  (u  aect.  64, 65.  It  was,  therefore,  perfectly  cor- 
rect to  reject  testimony  which  went  to  contradict  the  deed^ 
and  set  up  a  new  verbal  contract,  inconsistent  with  it. 

The  opinion  of  the  Court  was  delivered  by 

Duncan  J.  The  rejection  of  the  evidence  is  endeavoured 
to  be  supported  on  two  grounds.  1st.  That  this  right  of  water, 
<cc.  was  incorporeal,  and  could  pass  only  by  deed.  iSd.  That 
the  evidence  offered  was  in  direct  contradiction  to  the  deed. 

ist.  From  the  view  in  which  I  have  considered  this  evi- 
dence, it  is  unnecessary  to  decide,  whether  this  right  is  cor- 
poreal or  incorporeal.  Whatever  it  was^  the  first  route,  &c. 
conveying  the  water  is  granted  by  deed.  One  thing  is  very 
certain,  it  is  such  right  as  is  tangible ;  its  existence  is  not 
merely  in  idea  or  abstracted  contemplation,  but  a  sub- 
stance which  may  be  always  seen ;  always  handled ;  it  is  an 
exclusive  right  to  the  occupation  of  the  route  granted.  In- 
corporeal things  are  in  their  nature  invisible,  quare  neque 
tangly  nee  videri  possuntj  and  for  these  ejectments  will  not 
lir,  I^unn  Ej.  36.  But  an  ejectment  will  lie  on  a  right 
reserved  in  a  deed,  of  erecting  or  building  a  dam  on  the 
bank  of  a  creek  at  the  place  specified.  Jackson  v.  Bueiy  9 
Johns.  299.  Wherever  a.  right  of  entry  exists,  and  the  in- 
terest is  tangible,  so  that  possession  can  be  delivered,  an 
ejectment  will  lie. 

An  ejectment  would  lie  here,  but  an  ejectment  will  not  lie 
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1818.      for  a  mere  incorporeal  hereditament.  Lessee  of  Black  v.  Hep^ 
Lancatter,     bum  et  ol.  2  Teates^  331,     The  Couvt  say  incorporeal  things 
Lb Feyhb    are  in  their  nature  invisible;  not  capable  of  being  delivered 
Lb  Fbtrb    ^^  execution ;  not  susceptible  of  actual  possession, 
and  others.       I  own  the  inclination  of  my  mind  is,  that  an  interest  in  die 
soil  at  the  given  place  passed,  not  only  for  laying  the  pipes, 
but  for  occupying  and  possessing  exclusively  the  spot  desig- 
nated by  the  grant.   But  if  this  was  a  mere  incorporeal  right, 
the  subject  only  of  a  grant  by  deed,  and  not  by  livery  and 
seisin,  still  the  evidence  would  be  admissible ;  not  to  pass  ab- 
solutely the  spil  by  parol  agreement,  but  such  an  executed 
contract,  as  that,  on  the  ground  of  fraud,  chancery  would 
direct  a  specific  execution^  or  restrain  the  defendant  from 
disturbing  this  right. 

Wherever  a  court  of  equity  would  direct  a  conveyance,  or 
enjoin  a  party  from  prosecuting  his  legal  right  on  account  of 
an  existing  equity  against  the  existence  of  the  legal  right,  or 
of  a  fraud  committed  on  the  party,  our  laws  will,  by  consi- 
dering the  act  to  be  done,  which  in  equity  ought  to  be  done, 
grant  as  adequate  relief  as  a  court  of  chancery  could  by  for- 
bidding the  party  to  recover  a  right  which  in  equity  he  is 
considered  as  having  relinquished. 

The  decisions  of  the  courts  of  equity  on  the  statute  of 
frauds  and  perjuries,  proceed  on  the  principle,  not  that  the 
right  passes  by  the  parol  agreement,  but  that  wherever  one 
party  has  in  part  executed  it,  by  payment  of  money,  taking 
possession  and  making  valuable  improvements,  the  con- 
science of  the  other  is  bound  to  carry  it  into  execution ;  and 
equity  will  compel  him  to  do  it.  It  cannot  be  questioned, 
that  the  execution  of  an  agreement  in  writing,  not  under  seal, 
respecting  an  incorporeal  right,  would  be  decreed  to  be  exe- 
cuted by  a  deed  under  seal. 

It  would  be  a  fraud  on  Aspenshade,  after  the  change  ci 
route  at  the  request  of  Joseph  Le  Fevre^  and  for  his  benefit 
and  advantage,  staked  out  by  himself,  and  the  pipes  laid  by 
himself,  to  defeat  the  right  and  the  possession  thus  acquired, 
after  the  expense  to  which  Aspenshade  had  been  put,  and  after 
the  long  acquiescence  in  such  possession.  But  the  fraud  would 
be  still  greater  on  the  plaintiiF,  a  purchaser  for  a  valuable  con- 
sideration, with  the  possession  notorious,  and  notoriously  en- 
joyed for  years.  If  Joseph  Le  Fevre  had  brought  a  suit 
against  Daniel  Le  Fevre,  chancery  would  have  granted  an  in^^ 
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Juaction ;  if  so,  courts  of  common  law  would  not  suffer  him      ISlft 
to  take  the  law  into  his  hand  and  destroy  the  pipes  which  LanrMt«r. 
)iad  been  laid,  not  only  by  his  own  acquiescence,  but  with    lsFetu 
bis  own  hand,  and  for  his  own  benefit.  .   Pm» 

We  are  not  without  authority,  if  authority  were  required,  m 
to  establish  so  plain  a  principle  of  justice  and  of  equity,  for 
in  2  Eq,  Ahr.  522,  we  have  the  very  case.  A^  diverted  a 
*  water  course,  which  put  B  to  great  expense  in  laying  of 
sooths,  &c.  and  the  diversion  being  a  nuisance  to  Bf  he 
brought  his  action,  and  an  injunction  was  decreed  on  a  bill 
exhibited  for  that  purpose ;  it  being  proved,  that  By  did  see 
the  work  when  it  was  canying  on,  and  connived  at  it  with- 
out shewing  the  least  disagreement,  but  rather  the  contrary. 
Short  v.  Toy  lor yin  Lord  Somxrs's  time,  was  cited,  which  was 
thus :  Short  buUt  a  fine  house ;  Taylor  began  to  build  another, 
but  laid  part  of  his  foundation  on  Shorfs  land ;  Short  seeing 
this,  did  not  forbid  him,  but  on  the  contrary,  very  much  encou- 
raged it,  and  when  the  house  was  built  he  brought  an  action, 
and  Lord  Somers  granted  an  injunction,  and  said  it  was  but  * 
just  and  reasonable ;  for  being  a  nuisance,  every  continuance 
is  a  fresh  nuisance,  and  so  he  would  be  perpetually  liable  to 
actions,  which  would  be  hard  when  he  was  encouraged  by 
the  party  himself.  And  so  was  the  law  laid  down  in  an  ac- 
tion for  nuisance,  tried  before  the  present  Chief  Justice,  at  a  ' 
Circuit  Court  at  CarlUle.    — -—  v.  Ege. 

But  this  is  likened  by  the  counsel  of  the  defendants  in 
error  to  a  parol  license,  which  may  be  revoked.  A  parol 
license  may  be  revoked,  but  if  it  has  been  acted  upon  and  the 
party  put  to  expense,  it  cannot  be  recalled,  and  the  party 
made  a  wrong-doer. 

2d.  As  to  the  objection,  that  this  evidence  was  in  direct 
contradiction  to  the  deed,  the  evidence  was  not  offered  for 
that  purpose,  but  to  shew  a  substitution  of  another  spot,  as 
being  more  for  the  mutual  benefit  of  both  parties.  If  this  had 
not  been  carried  into  effect,  the  evidence  would  not  have  been 
admissible ;  but  where  the  situation  of  the  parties  is  altered, 
by  acting  upon  the  new  agreement,  as  here,  the  evidence  is 
proper;  for  a  party  may  be  admitted  to  prove  by  parol  evi- 
dence, that  i^r  signing  a  written  agreement  the  parties  * 
made  a  verbal  agreement,  varying  the  former ;  provided 
their  variations  have  been  acted  upon,  and  the  original  agree- 
ment can  no  longer  be  enforced  without  a  fraud  on  one  party. 
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1818*  On  every  prhicipk  of  law^  juadce,  and  equity,  this  e^- 

XofMOffcr.  dence  ought  to  have  been  received,  and  the  judgment  mitft 

LiFiyBB  be  rererBed. 


Mdochen. 


Judgment  reversed* 


+H£S8  executor  of  Hess  against  Heeble. 

Monday,  In  ErROR* 

MajSS. 

In  general*         ERROR  to  the  Common  Pleas  of  Lanca$Ur  couii^. 

eridenoeM 
not  admiUed 

to  contradict       It  was  an  action  of  a$9ump9it  brought  to  recover  forty 

where  nraeii  pounds^  part  of  the  price  of  a  tract  of  land  soU  bythe  plaintiff 

i^Teda-  ^  ^  defendant,  on  the  2d  Aprils  1800.    By  the  terms  of 

ration  in  lu-   the  Contract  which  was  declared  upon  specially^  the  defend- 

^l^^mvf  ant  was  to  pay  one  hundred  pounds  on  the  fir^t  of  the  follow* 

fiwp^rtrf  *"K  ^^>  ""^  ^^y  P^^w^d*  i*^  two  years  afterwardSf  or  by  two 

hii  eaae.        annual  instalments  at  his  option*    He  paid  sixty  pounds,  part 

be  b£ntiateRS[  of  the  first  payment,  and  for  the  remaining  forty  pounds  tlus 

«wd  oftni*^    •'"^  ^'^•^  brought.  Notwithstanding  the  pendency  of  the  pre- 

ther  action     scnt  sctiou,  the  plaintiff  brought  to  November  Term,  1802^  m 

^[^^i^    second  suit  for  ninety  pounds,  the  whole  sum  due  after  de* 

fe^(U^  b^t  ^^"8  ^^  payment  of  sixty  pounds.  It  was  tried  at  Augumt 

the  effect  of    Term,  1807,  when  he  obtained  a  verdict  and  judgment  for 

ilibtTrgWeTii  ^^^  hundred  and  eighty  dollars  and  forty-one  ceau,  being  a 

to  be^^ed  little  more  than  the  amount  of  the  last  payment  of  fifty 

pounds  with  interest.     On  the  trial  of  the  present  cause,  tl^ 

plaintiff  having  given  in  evidence  the  record  of  the  ionn^ 

recovery,  offered  to  prove,  that  the  two  suiu  were  brou^it 

on  the  same  agreement ;  die  present  being  brought  for  forty 

pounds  the  residue  of  the  first  payment,  and  the  second  for 

the  last  payment  of  fifty  pounds.     This  evidence  was  rrject- 

ed,  and  a  bill  of  exceptions  sealed^  which,  however,  waa 

withdrawn  during  the  argument.    The  plaintiff  then  offered 

to  prove  the  contract  as  above  stated ;  the  payment  of  sis.ty 

pounds ;  the  non-payment  of  fort}-  pounds,  part  of  the  first 

payment,  and  that  the   second  suit  in  which  there  was   a 

recovery  was  brought  for  the  remainder  of  the  purchase  mo- 
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aey.    This  too  was  rejected.    He  thfB  offered  to  prov^the     <1818. 
contract  at  laid  in  the  dedaratido,  which  being  also  rejected,  idowmter. 
he  excepted  to  the  opinion  of  the  Court,  and  the  cause  was      Hu* 
removed  to  this  Court  by  writ  of  error.  Hinu* 

Hopkins  and  C.  Smithy  for  the  plaintiff  in  error,  cited  Tho^ 
mas  V.  Rumscy.{a)  Lyttle  v.  Lee.(b)  Snider  v.  Croy^c) 
Haak  V.  Brddenbach.(d)    PhilL  Ev.  235. 

Buchanan  and  Montgomery^  for  the  defendant  in  error,^ 
mted,  Httchen  v.  Campbell^e)  Brockway  y.  Kinney. {J) 
Snider  v.  Croy.{g)  Rice  v.  King*{h)  Johnson  v.  Smith,(i) 
Manny  v.  Harris. (k)  Curtis  v.  Croat,  (^l)  Irwin  v. 
Xnax{m) 

The  opinion  of  the  Court  was  delivered  bjr 
Gibson  J.  Without,  pretending  to  determine  what  would 
have  been  the  effect  of  the  recovery,  in  the  second  suit,  on  a 
question,  whether  the  plaintiff  might  give  evidence,  thait  the 
present  demand  had  not  been  subnlitted  to  the  jury,  or  consi- 
dered by  them,  notwithstanding  it  was  included  in  the  decla* 
ration,  we  are  of  opinion,  that  all  the  evidence  which  went  to 
shew  the  second  scut  was  brought  to  recover  the  last  pay- 
ment only,  was  inadmissible.  The  question  was  not,  whe- 
ther the  plaintiff  should  explain,  by  parol  evidence,  what  was 
submitted  to,  and  what  withdrawn  from,  the  consideration  of 
die  jury,  but  whether  he  might  shew  the  second  suit  was 
brought  for  but  50/.  the  last  payment,  when  it  appeared  by 
the  record  he  had  given  in  evidence,  that  it  was  brought  for 
90/.  the  whole  sum  due  after  deducting  60/.  paid.  This  was 
in  direct  contradiction  of  the  record,  and  inadmissible.  As 
the  cause  will  go  back  to  another  jury,  it  will  be  in  the  power 
of  the  defendant^  by  pleading  a  former  recovery,  or  giving  the 
reccnti  in  evidence,  to  raise  the  question,  how  far  that  reco- 
very is  conclusive,  in  this  action,  as  to  all  matters  contained 
in  the  declaration,  or  how  far  the  plaintiff  may  expkiin  what 

(a)  6  J0hnt,  Rep.  8S.  (g)  9  J9hm.  Sep.  SSp. 

(^}  5  J^hne,  Bep.  IH.  (A)  7  J«Jbtf.  B^,  90. 

(c)  f  /Mnt.  Mep.  itV.  (if  S  Jofme.  Sep.  383. 

(d)  6  mm,  1%  Ik)  2  Johne.  Sep.  SO. 

(e)  S  BL  Sep.  SS7.  3  fFHi.  S04.  S.  C  (0  S  Johne.  Sep.  168. 
(/}  8  Jeim.  Sep.  StO.  (m)  lOJ9lm$.Sep.  W. 
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1818»     waa^or was  not  submitted  to  ^  consideration  of  dte  jury  ; 

Ltmcauur,     that  matter  is  not  before  us^  and  we  pve  no  opinion  on  it. 

Him       But  it  is  extremely  clear,  the  plaintiff  was  not  estopped  by  the 

Qg^m^     record  produced  from  proving  his  case  as  laid.    The  vailise 

of  the  evidence  when  given  was  one  thing ;  its  competency 

another*    We  are  decidedly  of  opinion,  it  should  have  been 

admitted ;  the  judgmoitp  therefore,  must  be  reversed. 

Judgment  reversed. 


KoHR  et  ux.  against  Fedderhaff  and  another  execu- 
tors of  Eisekhau^sr^t 

...  In  Error. 

In  to  Mdon         ERROR  to  the  Common  Pleas  of  Lebanon  county. 

for  ft  diitriba- 
tiveriiareofft 

deoedent'iiet-  The  action  was  brought  for  the  plaintiff^s  distributive 
tiemeot  of  the  share  of  the  estate  of  the  testator.  The  Court  charged  the 
jJj^^JJ*^  jury,  that  the  settlement  of  the  estate  in  the  Orphans*  Court 
Orpbapt'       was  couclusive,  and  not  open  to  investigation. 

Court  M  not 

OQQOllliifO. 

After  a  very  short  argument  by  Godwin^  for  the  plaintifls 
in  error,  and  Weidman,  for  the  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 
Duncan  J.  The  only  evidence  appearing  on  the  record 
.was,  the  administration  account  setded  in  the  Orphans' 
Court ;  and  upon  this  the  Court  charged  the  jury^  that  it  was 
not  open  to  investigation.  This  would  preclude  the  defend* 
ant  from  shewing  errors  on  the  face  of  the  account,  and  would 
preclude  the  jury  from  investigating  those  errors.  We  can- 
not help  perceiving,  that  the  evidence  is  not  all  on  die  record, 
and  therefore^  we  proposed  to  the  counsel  for  the  defendants 
in  error,  to  place  it  there  by  consent.  This  not  being  4one,  we 
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must  decide  upon  the  record  as  it  it.  We  are  of  opinion,  1818. 
that  the  charge  of  the  Court  was  erroneous.  The  judgment,  Lanauttr, 
therefore,  should  be  reversed,  and  a  vemre  faciat  de  novo  KoatLettof. 

awarded.  P^pLiufr 

Judgment  reversed,  and  a  venire  facias  and  another 

de  novo  awarded.*  iSSSJSSif  . 

*  Thk  pobt  appeart  to  have  receired  the  decision  of  this  Coart  as  eariy  as  the 
▼ear  1786,  in  the  ease  of  MarrMt  et  ttx,  t.  J}avey  et  ai,  executTi,  1  DaU.  164. 

[RxpomTiai. 


Heck  against  Sheker. 
In  Error. 


Saturday, 
MbjSO. 


ON  a  writ  of  error  to  the  Common  Pleas  of  Dauphin    in  an  aetioa 
county,  it  appeared,  that  this  was  an  action  brought  by  Co-  S^^^JSJ^tioii 
therine Shener^  the  defendant  in  error, against  John Heck^ for f«^ >ef^M 
services  performed  for  him  as  his  hotise^Aeeper^  and  for  goods  er,  and  for 
sold  and  delivered.    The  pleas  were  non  assumpsit  and  pay-  5SJw?  J^ 
ment,  with  leave  to  give  the  special  matters  in  evidence.  <i«nee  thai  the 
The  plaintiff  having  gone  throuf^  her  evidence,  the  defend-  Lutj  ofTnai- 
ant  offered  to  prove,  that  during  the  time  in  which  the  plain-  ^I^JJIt^^^jJ^ 
tiff  claimed  compensation  for  her  services  as  a  house-keeper,  her  tmst,  and 
and  while  she  was  in  the  defendant's  service,  she  did,  with- ^^  of  the 
out  the  knowledge  of  the  defendant,  give  various  articles  *>«• 'jJ^Uj^bie 
longing  to  the  defendant,  and  had  them  sent  and  carried^  way  of  set- 
away  from  his  house  to  her  daughter's  house  in  ^orrisburgj^^^^!^^^ 
to  be  used  by  her  as  her  own.    To  this  evidence  the  plaintiff  «J^«"*^p'«» 

,  of  non  a#- 

objected,  and  it  was  rejected  by  the  Court,  upon  which  the  tum^v.  to 
defendant's  counsel  excepted  to  the  Court's  opinion.  ffe[r        ** 

After  argument  by  Elder  and  Hopkins^  for  the  plaintiff  in 
error,  and  by  Godwin  and  Fisher ^  for  the  defendant  in  error, 
the  following  opinions  were  delivered  by  the  Judges,  who 
have  entered  so  fully  into  the  case,  as  to  make  it  unnecessary 
to  give  a  note  of  the  arguments  of  counsel. 

TiLORMAN  C.  J.    It  is  contended  for  the  defendant,  that 
the  evidence  was  proper,  either  by  way  of  set-off>  or  under 
Vol.  IV.— I  i 
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1818. 

LanvoMter. 

HXCK 

V. 

Sbbvbe. 


the  plea  of  non  assumpsit^  as  a  defence  against  the  action* 
As  a  set-off,  I  do  not  think  it  was  evidence.     Our  act  of  as- 
sembly authorising  a  set-off,  is  expressed  in  more  extensive 
terms  than  the  British  statute ;  but  it  has  been  settled,  that  it 
does  not  comprehend  matters  of  a  tortious  nature.     This 
was  decided  in  the  case  of  Kacklein  v.  Ralston  and  others^  1 
TeateSf  571,  reported  under  the  name  of  Kachlin  v.  MuUiCLi-' 
lon^  2  Dall.  237.     But  whether  the  evidence  was  admissible 
under  the  plea  of  non  assumpsit^  is  a  question  of  coDsidera- 
ble  difficulty.     The  Courts  have  been  struck  with  the  incon- 
venience of  perplexing  the  jury  with  matters  of  a  different 
nature.  Hence  some  Judges  have  been  of  opinion,  that  when 
the  evidence  is  of  such  a  nature,  that  the  defendant  may  sup- 
port an  action  on  it  against  the  plaintiff,  it  is  best  to  put  him 
to  his  action,  and  not  suffer  him  to  give  the  evidence  by  way 
of  defence.     Others,  perceiving  the  impolicy  of  mu^iplying 
suits,  and  the  hardship,  of  not  suffering  the  defendant  to  avail 
himself  of  matters  arising  out  of  the  very  transaction  on 
which  the  plaintiff  founds  his  suit,  have  been  for  receiving 
the  evidence.     I  am  not  permitted  to  cite  the  adjudications 
in  the  British  courts  since  the  American  revolution,  or  it 
would  be  easy  to  shew,  that  the  Judges  have  differed  in  opi- 
nion, and  the  question  is  at  the  present  moment  unsettled. 
As  it  was  likewise  unsettled  at  the  time  of  the  revolution,  we 
are  at  liberty  to  decide  it  now  according  to  the  reason  of  the 
thing,  aided  by  the  sentiments  expressed  from  time  to  time 
by  our  own  Judges.    By  the  plea  of  non  assumpsit^  the  de- 
fendant puts  the  plaintiff  on  proving  his  whole  case,  and  en- 
titles himself  to  give  in  evidence  any  thino;  which  shews,  that 
at  the  time  the  action  was  commenced,  tne  plaintiff  had  no 
right  to  recover.     Conformably  to  this  principle,  it  is  said  in 
Peahens  Law  of  Evtd.  248,  that  *•*  if  the  plaintiff's  demand  be 
compounded  of  skill  and  materials,  and  he  has  greatly  mis- 
conducted himself,  as  where  an  apothecary,  giving  medicines 
on  his  own  judgment,  and  not  under  the  directions  of  a  phy- 
sician, appears  to  have  been  grossly  negligent  or  ignorant, 
this  fact  furnishes  a  defence  on  the  general  issue.''     It  is 
evident,  that  upon  the  same  principles,  if  a  physician  sues 
roe  for  his  services,  I  may  give  evidence,  that  he  has  treated 
me  unskilfully,  or  if  a  carpenter  brings  suit  for  work  done 
for  me,  I  may  shew,  that  it  was  badly  done.     So,  whatever 
he  the  nature  of  the  services  for  which  the  plaintiff  demands 
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cotDpensation^  I  may  shew  that  those  services  were  ill-per-      1818. 
formed ;  for  by  such  evidence,  I  do  no  more  than  meet  the  Lancaater. 
plaintiff  on  his  own  allegation ;  I  prove,  that  he  did  badly,       Hbck 
what  he  ought  to  have  done  well.     The  principle  being  set<>     shutbb. 

,  tied,  we  have  only  to  apply  it  to  the  present  case.  The  plain- 
tiff claimed  compensation  for  services  as  a  house-keeper.  It 
is  the  duty  of  a  house-keeper  to  take  care  of  the  household 
goods.  The  defendant  offered  to  prove,  that  the  plaintiff  did 
not  take  care  of  his  goods,  and  to  shew  the  particular  manner 
in  which  she  violated  her  trust,  viz*  that  she  sent  sundry  ar- 

,  tides  to  her  daughter's  house,  and  suffered  her  to  make  use 
of  them.  How  is  neglect  of  duty  to  be  shewn,  but  by  shewing 
the  particular  acts  of  negligence  or  malfeasance  i  It  appears 
to  me,  thkt  the  evidence  was  proper,  because  it  went  to  the 
gist  of  the  action.  But  several  cases  were  cited  by  the  plain- 
tiff to  shew,  that  in  this  Court,  similar  evidence  had  been  re- 
jected. I  will  consider  those  cases.  The  first  was  Kachlein 
v.  Sabtorij  i^c.  mentioned  before.  The  plaintiff  brought 
debt  on  a  bond  given  by  the  defendant  for  the  consideration 
of  a  mill  and  land,  which  he  had  bought  of  the  plaintiff,  and 
in  the  contract  of  sale  the  plaintiff  had  reserved  the  right  of 
erecting  a  dam  on  the  adjoining  land,  and  swelling  the  water, 
provided,  that  no  injury  was  done  to  the  mill  sold  to  the  de- 
feadanc  The  defendant  offered  to  prove,  that  the  plaintiff 
had  erected  a  dam,  which  injured  his  mill.  The  Court  over- 
ruled the  evidence.  The  reason  is  plain ;  that  evidence  was 
no  denial  of  the  action,  which  was  debt  on  a  bond ;  but  it  was 
a  fact  of  a  nature  quite  distinct  from  the  debt,  and  which,  if 
evidence  at  all,  could  only  be  admitted  as  a  set-off.  As  a 
set-off,  the  Court  did  not  think  proper  to  admit  it,  being  of 
opinion,  that  it  was  not  within  the  act  of  assembly.  They 
left  the  defendant,  therefore,  to  his  action  for  the  tort.  The 
next  case  relied  on  by  the  defendant  is  Dunlop'*8  leasee  v. 
Speer^  3  Binn.  169.  Dunlop  had  a  judgment  against  Speer^ 
which  he  assigned  to  ceruin  persons  in  trust,  to  receive  the  ' 
payment  of  1600/.  lent  by  John  SheUer  toSpeer.  There  were 
articles  of  agreement  between  Shelter  and  Speer^  by  which 
SheUer  covenanted  to  serve  Speer^  in  the  capacity  of  founder 
at  his  iron  works.  SheUer  issued  an  execution  in  the  name 
of  Dunhpy  on  the  assigned  judgment,  on  which  Speer  moved 
the  Court  to  stay  the  execution,  and  let  him  into  a  trial,  in 
order  to  make  a  set-off  against  the  judgment^  for  damages 
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1818.  which  he  churned  under  the  articles  of  agreemei^  m  ccmte- 
Lancatter,  quence  of  ShcIIer's  having  negkcted  his  duty  as  foonder^  and 
Hkk  seduced  his  servants  from  his  service.  The  Court  rejected 
Ssnro.  ^^  evidence ;  and  the  main  reason  wasf  that  it  a{q>eared  by 
the  articles  of  agreement,  that  it  was  not  intended  to  blend 
these  two  transactions  ;  on  the  contrary,  it  was  understood, 
that  the  assignment  of  the  judgment  should  stand  simply,  as 
a  security  for  the  1600^  lent  by  SS^Arr  to  Speer.  Here  too, 
it  is  pkun,  that  the  evidence  offered  by  Speer^  if  admissible 
at  all,  was  only  so  by  way  of  set-off,  so  that  it  does  not  touch 
the  present  case,  where  the  evidence  was  not  to  maintain  a 
set-off,  but  to  contradict  the  plaintiff's  statement  of  his  cause 
of  action.  But  the  case  of  Sttigleman  v.  Jeffrie^y  1  Serg.  & 
Hatvlcj  47T,  shews  the  strong  inclination  of  this  Court  to  let 
in  evidence,  arising  out  of  the  same  transaction  on  which  die 
plaintiff  founds  his  action.  It  was  an  action  of  debt  on  a 
bond  given  for  the  price  of  some  mill-stones  purdiased  by 
the  defendant  of  die  plaintiff,  and  the  defendant  was  permit- 
ted to  give  hi  evidence,  a  warranty  of  die  stones,  made  by 
the  plaintiff  at  die  time  of  sde,  and  a  breach  of  that  warran- 
ty. The  same  inclination  to  let  in  evidence,  appews  in  the 
case  of  Cooke  v.  Rhtne^  1  Bay^a  Rep.  (South  C€tr&Uma^  16. 
In  an  action  for  work,  labour,  and  services  done  and  per^ 
formed  by  the  plaintiff  for  the  defendant,  evidence  was  ad^ 
mitted  on  the  part  of  the  defendant,  that  the  work  waes  not 
done  within  the  time  agreed  on.  As  to  the  objection  of  die 
plaintiff  being  taken  by  surprise,  it  b  nO  greater  ssrprisey  Chan 
when  under  the  same  plea,  the  defendant  gives  in  evidence,  a 
release,  infancy,  or  coverture.  Neidier  do  I  think  there  is 
much  force  in  the  other  objection,  that  the  nuitter  of  the  evi- 
dence is  not  a  liquidated  debt  or  demand.  If  it  is  of  sufli- 
cient  magnitude  to  bar  the  plaintiff's  action,  diere  will  be  no 
need  of  going  into  calculations.  But  if  «ot  sufficient  for  that 
purpose,  it  is  as  easy  for  the  jury  in  this  action  to  ascertain  the 
amount  to  be  deducted  from  the  jdaintiff 's  demsmd,  as  for 
the  jury  in  an  action  to  be  brought  by  the  defendant  againit 
the  plaintiff  to  ascertain  the  imtount  of  his  damage.  My 
opinion  is>  that  the  evidence  rejected  by  the  Comt  of  Com- 
mon Pleas,  ought  to  have  been  admitted,  and  therefore,  die 
judgment  shoidd  be  reversed,  and  a  ver^re  ftuAas  de  nowo 
awarded. 
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GxB90ir  J.  If  it  had  been  at  all  nectstary  to  give  notice  of     1818. 
special  matter,  it  is  clear,  that  the  mere  circumstance  of  the  Ltmauttr. 
party  to  be  affected,  having  been  in  fact  apprised  of  the  na«      Hick 
ture  of  the  defence  intended  to  be  urged,  would  not  be  auffi-     sanrn. 
dent  to  render  the  evidence  admissiUe.    Nothing,  but  the 
kind  of  notice  prescribed  by  the  rule  of  Court  can  be  so;  and 
the  rule  directs,  that  at  shall  be  in  writing.    But  it  is  ex- 
tremely clear,  &at  in  this  case,  netdier  pleading  nor  notice 
w»  necessary.    The  evidence  was  stricdy  admissible  under 
the  plea  of  non  aammfnt^  for  it  went  to  the  connderaHotiy 
whidi  is  the  gist  of  the  action.    The  [daintiff  claimed  for 
wages  due  her  for  having,  during  a  certam  period,  perform- 
ed the  du^  of  house-keeper  of  the  defendant.   Isitnotcoa^ 
petent  fer  him  to  shew  she  was  guilty  of  malfeasance  as  such? 
that  she  did  not  demean  herself  in  the  execution  of  her  trust 
in  a  £uthfiil  manner?  and  ti»t  instead  of  taking  proper  care 
of  hid  house,  and  the  property  id  it  committed  to  her  charge, 
she  Imd  wantonly  wasted  his  goods  or  clandestinely  given 
them  nway  ?  Assumpsit  is  an  equitable  action,  and  the  Tfsrty 
claiming  performance  of  the  proacitsef  must  shew,  that  ev^y 
thing  is  feir  and  honest  on  his  part.    In  this  case,  tiie  conside- 
ration of  the  promise  was  the  performance  <^  a  trust  i-^-Shall 
n«t  tiie  plaintiff  be  at  liberty  tp  shew  that  die  trust,  instead 
of  being  performed,  was  violated?  Although,  I  agree,  an  ac- 
tion might  be  maintained  by  the  defendant  against  the  plmntiff 
for  embezzling  his  property,  3ret,  there  is  nothing  in  the  evi- 
dcnee  thtf  looks  like  defidcation  or  special  nmtter,  net  arising 
<mt  of,  but  unconnected  with,  the  plaintiff's  demand.    The 
cane  oS  Dak  v.  SoUet^A  £irrr.2133,  is  much  stronger  in  that 
reelect  than  the  preaeut.  There  tiie  defendant^  a  shap4iroker, 
had  been  the  plaintiff's  agmt  in  suing  for  a  sum  of  money. 
He  recovered  MOO/.  whtdi  he  paid  over,  all  but  40L  whidi 
he  retained  for  his  trouble.  To  an  action  for  money  had  and 
inccived  he  pleaded  the  general  issne,  and  offered  to  prove, 
that  what  he  retained  was  a  reasonable  aUowance.    It  was 
objected  the  evidence  was  not  adaussiUe,  witbomt  a  pka  of 
neUeff,  or  at  least  notice.    Lord  Mamsfisld,  in  delivering 
the  opinion  of  the  Court,  sud,  the  plaintiff  could  recover  only 
what  he  was  in  equity  and  conscience  eotitied  to,  which  coidd 
be  no  more  than  what  remained,  after  deducting  all  just  al- 
lowances out  of  the  very  mam  demanded ;  and  that  it  was  not 
hi  the  nature  of  a  crsss  demand  or  mutual  dei€.    Now  the 
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40/.  must  have  bten  received  to  the  pbintiff 's  use,  ia  the  fint 
instance,  and  afterwards  appropriated  by  the  defendant  to 
the  extinguishment  of  the  debt  accruing  for  the  trouble  he 
had  been  put  to  in  transacting  the  business,  and  had  leas  to 
do  with  the  consideration  of  the  CMmxmpnt  than  the  evidence 
has  in  the  present  case. 

It  will  be  observed,  I  do  not  think  this  evidence  admissi* 
ble  as  a  set-off,  but  because  it  was  not  such.  If  it  were 
ground  of  set-off  there  would  be  an  end  of  the  question ;  lor 
in  that  case  it  should  have  been  pleaded,  or  at  least,  notice 
should  have  been  given.  It  is  on  this  groundy  the  counsel  fcnr 
the  defendant  in  error^  endeavour  to  shew  the  propriety  of 
the  decision  of  the  Court  below ;— and  it  is  for  this  reason, 
also,  I  think  the  case  of  KachUn  v.  MulhaUan^  2  DalL  237, 
is  inapplicable.  There  it  was  decked,  that  unliquidated  da* 
mages  could  not  be  set-off,  and  that  the  evidence  was  not  ad* 
missible,  because  there  was  a  food  consideration  Jbr  the  bond^ 
though  die  defendants  had  been  injured  by  the  subsequent 
conduct  of  the  plaintiffs.  But  if  the  matter  had  affected  the 
consideration  of  the  contract,  there  is  no  doubt  but  by  the 
equitable  practice  of  Pennsylvania^  it  might  have  been  given 
in  evidence  under  the  plea  of  payment. 

I  grant  that  a  mere  tort^  unconnected  with  the  plaintiff's 
condua  as  house-keeper,  could  not  have  any  effect  <m  her 
cbam  in  that  character.  But  the  evidence  rejected,  went  to 
ahew,  that  during  the  time  she  was  in  the  defendant's  ser» 
^ce,  she  gave  away  various  articles  belonging  to  him,  with- 
out his  knowledge,  and  had  them  carried  away  from  his 
house  to  her  daughter  in  Harrisburgy  to  be  used  by  the  lat- 
ter as  her  own.  This  was  a  breach,  on  her  part,  of  the  coo* 
tract  implied  by  the  law,  that  she  would  behave  herself  in 
the  execution  of  her  oflBce  or  trust  with  integrity  and  fidelity. 
3  Com.  162.  It,  therefore,  appears  unjust,  that  he  should  be 
compelled  to  treat  her  in  the  first  instance  as  a  person  having 
faithfully  executed  her  trust,  and  be  turned  round  to  an  ac» 
tion  against  her  for  a  breach  of  her  part  of  the  agreement 
This  unnecessary  circuity  ought  to  be  avoided.  The  merits 
of  the  defence  can  be  tried  in  this  form,  with  as  much  con- 
venience to  the  parties  as  in  a  separate  suit,  and  the  judg- 
ment, if  pleaded  with  proper  averments,  would  be  a  bar  to 
another  action  for  the  same  cause  |  and  no  more  danger  of 
surprise  can  arise  from  admitting  this  evidence  under  the 
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pleaof  fiM  assumpsit,  than  happais  from  eyidence  of  covers     1818. 
ture,  infancy,  accord  and  satis&ction,  and  a  variety  of  other  LaneoMter. 


matters  clearly  admissible  under  that  plea.  The  case  of  Duri'  Hbgk 
lop  V.  Speer,  3  Binn,  169,  at  first  view  appears  not  to  accord 
with  this  doctrine.  But  that  was  the  case  of  a  man  who  had 
d&e  re-payment  of  money  secured  to  him  by  the  assignment 
of  a  judgment.  He  had  also  a  covenant  in  an  article  of 
agreement  for  the  re-payment  of  the  same  money.  The 
Court  refused  to  stay  proceedings  on  the  judgment,  to  give 
the  defendant  an  opportunity  of  recovering  damages  on  one 
of  the  plaintiff's  covenants  in  the  same  article,  the  breach  of 
which  was  alleged  to  be  misfeasance  in  his  office  of  founder 
in  the  defendant's  ircm-works.  That  was  a  quite  different 
case.  The  defendant,  at  most,  was  not  in  a  better  situation 
than  if  the  plaintiff  had  sued  on  the  covenant  to  re-pay  the 
money,  and  it  is  very  clear,  that  to  a  declaration  in  cove- 
nanty  the  defendant  cannot  plead  or  give  in  evidence  the 
breach  of  another  covenant  by  the  plaintiff.  The  damages 
expected  to  be  recovered  for  the  misfeasance  were  a  distinct 
matter,  unconnected  with  the  payment  of  the  judgment. 

I  am  aware  of  a  distinction  attempted  in  some  of  the  Eng- 
lish decisions  since  the  American  revolution,  between  those 
cases  where  the  defendant  has  receiced  some  benefit  from  the 
imperfect  or  negligent  performance  of  the  contract  on  the  part 
of  the  plaintiff,  and  those  where  he  has  received  none.  That 
distinction,  does  not  seem  to  be  founded  in  reason ;  and  those 
decisions  not  being  authority  here,  I  am  not  disposed  to 
adopt  it.  But  even  if  those  cases  could  have  any  weight  on 
the  ground  of  authority,  the  law  on  the  subject  is  by  no 
means  setded  by  them.  I  cannot  find  any  case  in  the  books 
directly  in  point,  anterior  to  the  period  that  British  prece- 
dents ceased  to  be  authority  or  quotable  in  the  courts  of  this 
state.  I,  therefore,  consider  the  point  open  to  be  decided  on 
principle ;  and  am  of  opinion,  the  evidence  should  have  gone 
to  the  jury.  It  will  be  perceived  I  have  considered  this  case, 
as  if  the  form  of  action  were  assumpsit^  instead  of  debt.  The 
act  of  assembly  changing  the  form  of  action  was  not  intended, 
I  apprehend,  to  vary  the  rules  of  evidence. 

DxTMCAN  J.  The  action  is  debt  under  the  act  of  assembly, 
founded  on  a  verbal  promise  for  work  and  labour  by  the  de- 
felidant  in  error,  for  the  plaintiff  in  error,  as  house-keeper, 
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1818.     and  for  goods  sold  and  ddiveftd.    The  pleis  nan  tuMumpiU 
Zanea9ter.    and  payment  with  kave,  &c.  and  non  attumfisit  infra  annot. 
Hick  The  defendant  below,  either  under  the  general  iasoe,  or 

under  the  pka  of  payment,  with  leavCf  &c.  offered  to  prove 
diat  while  the  pluntiff  was  in  his  service  for  wluch  she  de- 
niands  these  wages  and  payment  for  the  goods  sold,  she 
without  his  knowledge  gave  various  articles  belonging  to 
him,  and  had  them  sent  and  carried  away  from  hb  house  to 
her  daughter  in  Harri^burg^  to  be  used  by  her  as  her  own. 
This  testimony  was  rejected  by  the  Court,  and  to  this  there 
is  an  exception. 

I  am  disposed  to  consider  the  case  as  if  notice  had  been 
given  agreeably  to  the  rules  of  Court,  or  as  if  the  specifica- 
tion had  been  waved ;  it  being  the  same  testimony  which  was 
given  before  arbitrators,  and  on  a  trial  wluch  had  proceed- 
ed some  length  when  a  juror  was  withdrawn.  This  was  some- 
thing more  than  a  mere  verbal  notice.  A  commumcation 
which  might  be  the  sidgect  of  altercation,  what  it  really  was, 
and  on  which  each  party  might  put  his  own  interprotation ; 
a  loose  communication  making  little  impression  on  the  mind 
would  not  be  a  compliance  with  the  rule ;  but  two  solemn 
hearings,  in  the  presence  of  the  party  and  her  counsel,  would 
appear  to  me  to  be  substantial  notice.  What  the  witnesses 
there  swore,  in  case  <^  their  death,  might  be  proved  by  the 
notes  of  the  counsel,  aibitrators,  or  judges,  verified  by  oadu 
A  rule  of  Court  intended  to  prevent  fraud  and  surprise  on 
one  party,  should  never  be  converted  into  an  instrument  of 
fraud  and  surprise  on  the  other. 

But  if  there  had  been  a  formal,  notice,  was  the  testimony 
admissible  ?  It  is  contended  by  the  plaintiff  in  error,  that 
under  the  plea  of  non  assumpsit  every  tiling  may  be  given  in 
evidence  which  will  destroy  the  plaintiff's  cause  of  action, 
as  infimcy,  coverture,  releasCf  payment.  The  reason  of  this 
is,  either  that  it  disaflbms  the  contract,  or  shews  performance, 
or  that  it  ought  not  to  be  performed  on  account  of  some  equity 
in  the  defendant.  But  the  evidence  offered  does  neither;  it 
was  a  matter  totally  distinct  and  collateral.  Any  fraud,  lailure 
of  consideration  in  that  in  which  the  contract  was  founded, 
may  be  g^ven  in  evidence  in  Pennsyhaniaf  as  in  debt  a  b<md 
under  the  plea  of  paymenty&c  The  rule  of  Court  makes  spe- 
cial provision  for  this ;  but  fraud  in  another  transaction  couU 
not.  This  was  the  decision  in  Jeffkria  v.  SHtgUmanf  decid- 
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ed  in  tfiis  Court.  The  con&ideration  of  the  note  was  a  quantity     1818. 
of  blocks  for  burr  millstones ;  the  evidence  offered  was  a  LaneoMter, 
fhrndulent  misrepresentation  of  their  quality ;  the  case  fell       hbck   ' 
within  the  very  words  of  the  rule  of  Court.    If  the  evidence     s,^'g.. 
offered  had  relation  to  the  contract,  to  the  performance  of  the 
worit  and  laboor,  as  if  it  had  stated  negligence  by  the  plaintiff 
in  the  duties  of  her  station^  another  question  would  have 
been  c^ered  to  the  consideration  of  the  Court.   If  it  had  been 
offered  to  prove,  that  she  took  the  goods  and  sold  them,  then 
die  price  for  which  they  were  sold  mighty  in  an  action  for 
money  had  and  received,  waving  the  tort^  have  been  re- 
covered, or  a  set-off  made  to  that  amount ;  so  if  it  had  been 
stated,  that  they  were  taken  away  without  the  knowledge  of 
the  defendant,  tiie  value  might  have  been  defalked,  or  consi- 
dered as  a  payment,*— that  the  plaintiff  received  them  on  ac- 
count of  her  services ;  but  here  the  charge  is  purloining  and 
embezzlement  of  his  goods ;  it  has  some  marks  of  larceny  in 
the  manner  in  which  the  taking  and  carrying  away  are  stated ; 
at  any  rate  it  was  tort;  trover  or  trespass  the  remedy ;  a  tor* 
A  tious  taking,  and  a  wrongful  conversion ;  the  cause  of  action 
neither  arises  ex  contractu  nor  quasi  ex  contractu^  but  clearly 
ex  deScto;  not  from  non-feasance  but  malfeasance.  Butt.N.  P. 
181.  A  set-off  cannot  be  pleaded  to  any  action  on  a  tort  whe- 
ther in  trespass  or  case  or  replevin,  where  die  avowry  is  for 
rent.  The  attempt  to  remove  the  difficulty  by  considering  the 
opposite  demand  as  originating  in  the  same  transaction,  and 
therefore  evidence  oil  the  plea  of  paynsent,  does  not  remove 
the  difficulty ;  the  right  must  be  reciprocal.     An  action  of 
trespass  or  trover  and  no  other  could  Heck  bring  agunst  the 
woman  for  these  articles.  Could  she  have  resisted  or  diminish- 
ed the  amount  of  damages,  by  proof  that  he  was  indebted  to 
her  for  servants  wages  i  The  answer  must  be  in  the  negative ; 
this  would  form  a  decisive  objection  to  its  admission  in  this 
case.   The  cases  in  trover  are  decisive ;  die  retainer  is  confin- 
ed to  liens ;  where  the  plaintiff  has  a  Hen  he  may  retain  in 
trover  as  well  as  in  any  other  action. 

In  Green  and  another  v.  Farmer  and  another ^  4  Burr.  2214, 
the  rule  is  correcdy  laid  down,  that  no  provision  of  the  statute 
of  set-off  extends  to  goods  or  other  specific  things  wrongfully 
detained,  and  therefore  neither  courts  of  law  nor  equity  can 
iMke  the  plaintiff,  who  sues  for  such  goods,  pay  first  what 
lAae  to  die  defendant,  except  so  far  as  the  goods  can  bo 
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considered  as  a  pledge ;  and  theii  tiie  right  of  the  plMidflT  is 
only  to  reclaim.     On  this  is  founded  the  whole  doctrine  of 
'liens^  that  Courts  of  late  years  lean  so  much  to;  but  to 
support  the  lien  there  must  be  an  express  contract  or  impUed 
fit>m  the  usage  of  trade  or  the  manner  of  dealing  betireen  the 
parties  in  a  particular  case.     The  general  question,  says 
Lord  Mansfield,  is,  whether  the  plaintiflp  in  this  action 
shall  be  obliged  to  do  justice  to  the  defendants  by  payings 
what  is  due  to  them  before  they  are  entitled  to  demand 
the  goods  from  them,  and  to  recover  their  value  in  case  of 
refusal. 

Natural  equity  says,  the  cross  demands,  should  compensate 
each  other,  by  deducting  the  lesser  from  die  greater,  and  that 
the  difference  only,  is  the  sum  which  can  be  justly  due  ;  but 
positive  law,  for  the  sake  of  forms  of  proceeding  and  conve- 
nience of  trial,  has  said,  that  each  must  sue  and  recover  sepa- 
rately in  separate  actions.  In  KachUn  v.MulhcManf  %  Doll,  238, 
payment  to  debt  on  bond  with  leave,  &c. ;  defendants  oflFered  to 
give  in  evidence  the  consideration  of  the  bond,  and  that  it  waa 
for  a  tract  of  land  and  mills,  which  the  plaintiff  sold  to  the 
defendant,  reserving  a  right  to  swell  and  raise  the  water  so 
as  not  to  injure  the  mills ;  this  was  rejected*  The  clear  in> 
ference  from  this  decision  is,  that  unliquidated  damages  arisr 
ing  from  a  covenant  connected  with  a  contract,  the  perform- 
ance of  which  is  claimed  by  the  action,  cannot  be  given  in 
evidence,  either  as  an  equitable  defence  or  by  way  of  8et-<^ 
where  such  damages  sound  in  tort^  and  though  the  remedy 
of  party  might  be  on  the  covenant* 

In  the  valuable  reports  of  the  late  Mr*  Justice  Teates, 
1  TeateSy  5ri,  the  case  is  more  fully  reported;  the  Court  say 
that  the  consequence  of  admitting  such  evidence  would  be 
the  blending  of  the  most  discordant  subjects,  matters  arising 
ex  contractu  and  ex  delicto. 

So  in  Switzer  v.  Garter ^  2  DalL  239,  (in  the  notes,)  the  ven- 
dor had  interrupted  the  vendee  in  the  enjoyment  of  a  tract  of 
land  which  he  sold ;  the  vendee  was  not  aUowed  to  give  thb 
interruption  in  evidence,  in  an  action  brought  for  the  reco- 
very of  the  purchase  money,  either  as  an  equitable  defence 
or  set-off.  But  I  consider  the  decision  in  Dunlop^e  leseee 
V.  Speer,  3  Binn.  169,  as  directly  settling  this  question.  On 
an  application  to  the  Court  to  grant  equitable  relief  on  a 
judgment  in  ejectment  against  Aj  to  secure  the  payment  of 
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a  Mm  of  money  dae  on  articles  of  agreement  which  were  as-  1818. 
signed  to  secure  the  money  to  By  and  which  A  covenanted  Lancatter, 
to  re-pay  on  a  certain  day,  the  Court  refused  to  stay  execu-  Hsck 
tion  on  this  judgment,  to  give  A  time  to  obtain  a  verdict  sannau 
in  consequence  of  tortious  acts  by  B^  in  breach  of  his  cove- 
nants in  the  same  articles,  though  it  seems  they  would  if 
jPs  clkim  was  for  money  paid,  or  any  other  account  sus- 
ceptible of  liquidation.  The  matter  desired  to  be  set-off 
arose  on  the  same  articles  in  which  the  party  claiming  the 
money,  had  covenanted  to  serve  Speer  in  the  capacity  of  a 
founder  at  his  iron-works ;  and  die  deduction  claimed  was, 
because  he  broke  his  covenant  to  serve  Speer  faithfully  as 
a  founder,  by  decoying  away  the  servants  of  Speer  em- 
ployed in  his  iron-works.  The  Chief  Justice  observes, 
that  the  claims  set  up  by  the  defendants  are  acts  of  non-fea- 
sance and  misfeasance,  such  as  neglect  of  duty,  and  de- 
coying away  the'  servants  of  the  defendant  employed  in  his 
iron-works,  which  are  incapable  of  liquidation ;  if  it  was 
money  or  any  other  matter  capable  of  liquidation  there 
would  be  a  strong  ground  to  grant  the  motion.  Justice 
Yaates  observes,  in  such  a  case  as  this  the  failure  of  ^  to 
perform  his  covenants^  such  as  refusing  to  fulfil  the  duties  of 
founder,  might  be  given  in  evidence  under  the  defalcation 
act,  to  diminish  his  claim ;  but  I  do  not  consider,  that  debts 
arising  ex  deHeto  for  torts,  such  as  bad  management,  as  a 
founder,  or  die  act  of  enticing  away  the  workmen,  can. 

It  was  not  a  dealing  on  bond»  bill,  bargain,  promise,  ac- 
count, or  the  like ;  it  was  a  matter  of  unliquidated  damages 
arising  from  malfeasance.  All  dealings  between  the  parties 
are  not  subjects  of  set-off.  Could  the  defendant  here  have 
given  in  evidence  a  promise  of  marriage  by  the  plaintiff,  and 
have  asked  the  jury  to  ascertain  the  damages  on  a  breach  of 
this  promise  of  marriage,  and  to  strike  the  balance?  Here  the 
action  of  the  defendant  must  have  been  tort^ — the  plea  not 
guilty.  But  the  party  is  not  without  his  remedy;  there  is  no 
necessity  to  introduce  this  innovation  and  confusion  of  all 
forms  of  action ;  of  distracting  the  attention  of  a  jury  by  a 
variety  of  unconnected  and  discordant  matter;  Heci  had  an 
adequate  remedy  for  the  injury ;  a  substantive  and  distinct 
cause  of  action.  I  cannot  distinguish  the  demand  of  wages 
by  a  house-keeper  from  the  wages  of  any  other  servant ;  nor 
can  I  consider  it  as  any  defence  by  the  master,  to  say  you  took 
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away  and  purloined  my  goods^  withoot  my  knowledge  sad 
against  my  consent  |  whether  the  taking  and  canying  away 
'  would  amount  to  a  larceny,  or  afford  an  action  of  treapaaa  oc 
trover  for  the  wrongful  and  tortious  act.     WmeheMter  t. 
HacAlet/f  2  Cranch^  343.     In  an  action  for  money  paid  and 
advanced ;   plea  non  assutnpsii  and  pasrment.     In  the  ac- 
count rendered  by  the  plaintiff^  he  had  credited  the  defend- 
ant for  the  proceeds  of  certain  flour  sold  by  him  as  de- 
fendant's factor;   but  had  afterwards  charged  the  defend- 
ant several  sums  on  account  of  the  alleged  insolvency  of 
some  of  the  purchasers  of  the  flour.    The  defendant  to  repel 
this  evidence,  offered  to  prove  that  the  sums  so  charged  to 
the  defendant,  were  lost  iy  the  miMmanagtment  and  mucon- 
duct  of  the  plaintiffs  in  having  made  sales  to  persons  known 
to  him  to  be  unworthy  of  credit ;  but  the  Circuit  Court  for 
the  district  of  Virginia^  refused  to  permit  such  proof  to  be 
made,  being  of  opinion,  that  such  misconduct  was  properly 
to  be  examined  into  in  a  suit  for  that  purpose.     In  an  action 
by  the  assignee  of  a  bankrupt,  as  supercargo  of  a  ship,  the 
defendant  cannot  set»off  a  claim  against  the  bankrupt  for  noit 
keeping  0e  vessel  insured  according  to  his  undertaking,  being 
unliquidated  damages.    Brawn  v.  Cummingy  2  Caume^  33. 
Now  all  these  cases  respected  the  act  of  the  party  in  die 
transaction  on  which  the  aaumpsit  was  founded. 

I  am  therefore  of  opinion,  the  tesunioay  was  properly  re- 
jected; but  diflcrring  from  the  w^txity  of  the  Coiirtt  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  faciae 
de  novo  awarded. 


SaturdtWy 
MajSO. 


WiTMAN  against  Ely. 


ERROR  to  the  Common  Pleas  of  Beris  county. 
The  plaintiff  in  error,  who  was  also  plaintiff  below,  scdd  a 


It  ii  not  ne- 
•emry,  that 
in  all  eases  a 
reeogniaanee 
on  an  appeal  _ 

from  the        tract  of  Isind  to  the  defendant  at  auction.     The  written 
nJIt'Si^w  conditions  of  the  sale  were,  that  the  highest  bidder  should 

he  in  the  verj 

words  of  the  aot  of  aiaemhly. 

jti?'**!  **•  *•  ^  V"^^^  ?  ^^  ^^  oontraot  betirtca  the  parlies,  or  to  suhstitute  one  whttantiaWy 
different.    A  Yerdiet  so  framed  is  feid. 
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be  Ae  pttrchaaer ;  that  one  thocuand  dolUn  slionld  be  paid     1818. 
io  sixty  daya/rom  the  14th  Stptmier^  1^14»  which  was  die  Laneatter. 
day  of  sale ;  two  thousand  dollara  on  the  first  day  of  the  fbl-    wmum 
lowing  Aprii^  and  the  renuunder  of  the  purchase  money  in       ^^ 
two  equal  annual  payments  after  die  said  first  day  of  April^ 
widi  interest  from  that  day ;  that  the  plaintiff's  share  of  the 
grain  to  be  pat  out  in  the  fall  of  18149  being  about  eleven 
acres,  should  be  included  in  the  sale ;  that  the  plaintiff  should 
make  a  good  title  to  the  purchaser  on  the  1st  Aprilj  tB15\ 
should  deliver  possession  on  that  dayt  and  if  it  should  be  re- 
quircdy  execute  a  bond  to  the  purchaser  to  indemnify  him 
against  any  claims  that  might  be  made  on  the  land*    The 
land  was  struck  off  to  the  defendant  at  one  hundred  and 
thirty-one  dcdlars  per  acre,  and  he  signed  and  sealed  a  paper 
acknowledging,  that  he  had  become  the  purchaser,  at  the 
price  and  on  the  terms  and  conditions  above-mentioned. 

The  first  payment  of  one  thousand  dcdlars  not  having  been 
made  at  the  time-stipulated,  this  action  was  brought  to  reco> 
verit. 

The  plea  was  payment^  with  leave  to  give  the  special  mat- 
ters in  evidence. 

The  cause  was  submitted  to  arbitrators,  who,  on  the  14di 
Mmvkj  1815,  reported  in  fisivour  of  the  piamtiff  one  thousand 
doUars  with  interest.  The  defendant  appealed,  and  entered 
into  a  recognisance,  conditioned,  ^^  that  if  tile  plaintiff  shoold 
in  the  event  of  the  suit,  obtain  a  judgment  for  a  9um  eq%ial  to 
er  greater  than  the  report  of  the  arbitrators,  the  defendant 
Aouki  pay  all  the  costs  that  should  accrue  in  consequence  of 
Ae  appeid,  together  with  the  eum  awarded  by  the  arbitratore^ 
with  one  dollar  per  day  for  each  and  every  day  that  should  be 
neceeearily  lost  to  the  plaintiff  m  attending  to  the  appeal." 
The  cause  proceeded  to  trial,  end*  the  jury  found  for  tiie 
plaintiff  one  hundred  and  fifty  dollars,  with  six  cents  dam- 
ages and  six  cents  costs,  ^  which  sum  of  one  hundred  and 
fifty  dollars  was  allowed  by  the  jury,'^  the  verdict  stated, 
^  for  the  violation  of  the  contract ;  and  the  plaintiff  was  to 
have  and  retain  the  right  and  tide  to  the  land  with  its  appur- 
tenances,  and  was  idso  to  have  and  recover  the  rents  and 
profits  of  the  same,  as  if  no  such  sale  had  been  made." 

On  this  finding  of  the  jury,  judgment  was  rendered,  to  re- 
verse which  the  present  writ  of  error  was  brought 
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1818.         The  errors  assigned  were.  Firsts  That  the  recognisance 
Laneofier.    was  not  in  the  form  prescribed  by  the  act  of  assembly. 
WtnuM        Secondly^  That  die  jury  had  not  passed  on  the  issue  joined^ 
^^       and  that  die  finding  was  so  uncertain  and  repugnant,  that  no 
judgment  could  be  entered  on  it. 

JBapUns^  for  the  plaintiff  in  error*  contended,  that  the  14th 
section  of  the  act  of  20th  March^  IBlO^a)  having  prescribed 
die  form  of  the  recognisance  into  which  the  defendant  must 
enter^  on  appealing  from  an  award  t>f  arbitrators,  die  omis* 
sion  of  the  words,  *^  or  judgment  as  or  more  favouraUe  than 
the  report  of  the  arbitrators,"  and  of  the  words,  ^  or  value 
of  the  property  or  thing,**  and  the  introduction  of  the  word^ 
*^  necessarily,"  before  the  words,  ^^  lost  by  the  plaintiff  in  at- 
tending to  such  appealf "  were  fatal  to  this  recognisance*  and 
made  the  subsequent  proceedings  in  the  Court  below  coram 
nonjudice. 

On  the  second  point  he  insisted,  that  the  verdict  was  void* 
because  the  plea  of  payment  had  admitted  the  contract ;  and 
the  verdict  avoided  it  and  substituted  a  new  one  in  .{diace  of 
it,  which  could  net  be  done.  TonJdn  v.  CrokerXb)  Wikox 
V.  Skipwith.(c) 

Evans  imd  C.  Smithy  for  the  defendant  in  error,  answered, 
that  the  recognisance  pursued  the  act  of  assembly  in  evcxy 
thing  material,  and  that  was  enough. 

At  to  the  verdict,  they  said  it  was  substantially  good. 
The  action  was  debt  for  one  thousand  dollars,  and  the  ver- 
dict was  for  one  hundred  and  fifty  doUars.  The  old  law^ 
that  in  debt  the  verdict  must  be  for  exactly  the  sum  demand* 
ed,  has  long  been  exploded.  The  verdict  for  one  hundred 
and  fi%  dollars  debt,  with  six  cents  damages  and  six  cents 
eosts,  would  have  been'  stricdy  good*  if  it  had  stopt  there. 
All  that  is  added  is  immaterial  and  nugatory,  and  should 
be  rejected  as  surplusage.  Pepy^s  ca^c.  {d)  7  Bac.  Ab. 
SO.  Verdict.  But  admitting  the  whole  verdict  to  be  ma« 
terial,  it  might  be  supported  under  the  practice  of  Perm^ 
ayhania^  in  whose  Courts  common  law  and  chancery  pow* 
ers  are  blended.  Chancery  cancels  contracts  foundoi  ia 
fraud,  and  enforces  fair  contracts;   sometimes  it  taken   a 

(a)  Pwrd.  Digr  is.  (c)  i  Mod.  5. 

(b)  ^JULBay.  864.  (^  S  U^n,  9(L 
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middle  course,  and  does  equity  on  the  whole  matter,    tn     1816. 
J^ermsyhania^  judgmenu  are  often  rendered  upon  condi-  iMmctuter. 
tion  in  -order  to  do  equity.     In  actions  by  vendee  against    Wmu*  ^ 
vendor  it  is  usual  to  give  such  damages  as  will  insure  a  com*       -^^ 
pliance  with  the  contract,  which  are  released  on  the  vendor's 
pvtng  a  conveyance.    So  if  the  vendor  brings  an  ejectmentf 
part  of  the  purchase  money  being  paid,  the  Court  will  take 
care,  that  if  the  residue  be  paid,  the  land  shall  be  given  up  to 
the  vendee.   In  this  case  the  jury  thought  the  contract  ought 
not  to  be  carried  into  effect ;  and  yet  that  the  defendant  had 
so  conducted  himself,  that  he  ought  to  pay  damages.    They, 
therefore,  did  equity  between  the  parUes,  an  a  view  of  the 
whole  case. 

Mr.  HopKns  was  about  to  reply»  but  was  stopt  by  the 
Court,  the  opinion  of  which  was  delivered  by 

Duncan  J.  The  act  regulating  arbitrations  of  the  2(Hli 
March^  1810,  5  Sm.  L,  189,  prescribes  the  form  of  a  recognt* 
sance,  the  condition  of  which  is,  when  entered  into  by  the 
defendant,  that  if  the  plaintiff  in  the  suit  shall  obtain  a  judg- 
ment as  or  more  favourable  than  the  report  of  the  arbitratorsf 
the  defendant  shall  pay  the  costs  that  may  accrue  in  conse- 
quence  of  such  appeal,  together  with  the  sum  or  value  of  the 
property  or  thing  awarded,  with  one  dollar  per  day  for  each 
and  every  day  that  shall  be  lost  by  the  plaintiff  in  attending 
to  such  appeal. 

Two  objections  cure  made  to  this  recognisance.  First,  that 
it  omits  the  part  of  the  condition  respecting  the  value  of  the 
property  or  thing  awarded,  and  secondly,  that  it  adds  the 
word  necessarihf^  to  the  attendance  of  the  plaintiff  on  the 
appeal.  This  was  an  action  of  debt  for  a  sum  of  money ; 
the  award  was  for  a  sum  of  money.  To  pay  the  sum  award- 
ed was  in  such  case  the  proper  form.  The  words,  <*  or  value 
of  the  thing  or  property  awarded,"  relate  to  suits  brought  to 
recover  the  value  of  some  property,  of  the  violation  of  the 
right  to  which,  the  plaintiff  complains.  The  recognisance  tm 
meet  that  case  naturally  requires,  that  the  words,  <«  or  the 
value  of  the  thing  or  property  awarded,"  should  be  inserted. 
The  clause  is  in  the  disjunctive,  and  is  to  be  construed  with 
refeBence  to  the  natiure  of  the  action,  whether  for  money^  or 
fpr  the  value  of  the  thing  or  property  awarded; 
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1818.         The  word  ^*  neceasarily,"  b  implied  by  the  law.    The  a^ 
jjtmcMUr.     pellee  18  only  endded  to  w  allowance  tor  the  time  he  neccs- 
Wmum    sarily  attended,  and  the  Coort  in  taxing  the  bill  of  coata, 
1^       would  ascertun  what  dme  he  did  necessarily  attend. 

This  recognisance  being  in  direct  conformity  to  the  act,  it 
is  decn^d  vnnecessary  to  give  an  opimon  how  far  the  acts  of 
the  plaintiff  in  going  on  to  trial,  would  amount  to  a  warer  of 
irrc^gulnrity  in  entering  the  appeal.  The  sidweqoent  pro* 
ceedings  never  can  be  considered  as  amere  nullity;  an  usor- 
padon  of  jurisdicdon  by  the  Conrt  of  Common  Fkas ;  for 
after  an  award  filed,  and  judgment  rendered*  if  such  award 
is  defectire  in  its  form,  the  Court  has  jurisdiction  over  it, 
and  can  set  it  aside. 

But  the  objection  to  the  verdict  is  more  substantiaL  It 
has  been  ^ideavoured  to  answer  it  by  contending,  that  after 
the  general  finding  of  one  hundred  and  fifty  dollars,  widi  vB 
cents  damages  and  six  cents  costs,  all  that  follows  is  surplu* 
sage  and  ought  to  be  rejected,  and  if  diis  be  not  so,  then*  that 
the  verdict  is  sanctioned  t^  the  powers  necessarily  inherent  in 
juries,  from  a  want  of  a  court  of  chancery  in  Pennsyioama^ 
to  grant  relief  on  equitable  terms.  To  consider  this  surpki* 
sage  and  reject  it,  would  not  be  moulding  a  verdict  according 
to  the  justice  of  the  case,  and  the  intention  of  die  jury.  It 
would  be  contrary  to  their  intention  and  manifestly  unjust ; 
for  if  this  verdict  were  to  remain  as  a  naked  verdict  for  one 
hundred  and  fifty  dcdlars,  the  defendant  could  compel  the 
execution  of  the  contract  in  ejectment,  on  the  trial  of  which 
this  verdict  would  be  conclusive  on  Wiiman,  as  to  the  thou- 
sand dollars ;  that  it  had  been  paid  and  satisfied.  It  must  be 
considered  as  a  special  finding ;  a  special  decree  of  the  joiy, 
rescinding  the  contract  on  terms  not  made  by  the  parties,  but 
by  the  jury.  *  «    • 

Much  has  been  said,  with  regard  to  the  powers  of  a  conrt 
of  equity,  and  the  power  of  juries  in  Penmyhimia.  But  a 
court  of  chancery  have  no  more  power  dum  a  court  of  law, 
to  absolve  parties  from  their  contracts.  Courts  of  chancery 
may  remain  neuter,  when  there  are  such  circumstances  at- 
tending the  transaction,  as  to  shew  that  it  would  be  iniqu- 
tous  to  compel  a  specific  execution ;  as  fraud,  misrepresenta^ 
don,  gross  inequality  or  inadequacy,  such  as  would  shew  * 
from  its  own  extravagance,  an  impositiiui,  an  undue  advan* 
tagc,  auppresno  veriy  or  mggtitio  falHj  or  where  the  tide  is 
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defective,  or  the  part^  discovered  a  backwardness.    Jfills  V.      1818. 
jEdwardi^  1  Fern.  159.     It  is  belie ved,  that  where  the  agree-  Lanciuter. 
xnent  is  binding  in  law,  and  none  of  the  circumstances  stated    Wimxx 
exist,  chancery  never  has  refused  to  compel  a  specific  execu-       ^y. 
tion.  Where  the  terms  of  the  contract  are  doubtful,  or  where 
there  is  a  prior  agreement  to  convey  land^  chancery  has  refer- 
red the  matter  to  a  court  of  law,  to  be  considered^  whether 
damages  could  be  there  recovered,  and  then  the  chancellor 
irill  be  governed  by  the  result,  for  chancery  cannot  contradict 
or  overturn  the  grounds  and  principles  of  law.  Chancery  can« 
aot  dissolve  a  legal  contract,  on  terms.  This  Court  cannot  say 
to  a  party  who  repents  of  his  contract,  we  will  let  you  off  on 
terms;  for  if  the  contracting  parties  stipulate  for  such  event, 
and  insert  in  a  contract  for  salcy  that  if  either  party  break  the 
agreement,  he  shall  pay  a  sum  of  money  to  the  other,  this  will 
only  be  considered  in  the  nature  of  a  penalty,  and  conse- 
quently a  specific  performance  will  be  decreed  in  the  same 
manner  as  if  no  such  provision  had  been  inserted;  and 
although  the  defendant  may  wish  to  forfeit  the  penalty,  yet 
a  specific  performance  will  be  decreed.  Howard  v.  HopJdns^ 
2  Ati.  371.    Suj^d.  155.     It  would  be  otherwise  where  the 
sum  was  fixed  by  the  parties  as  stipulated  damages  for  non- 
performance. These  I  consider  to  be  binding  rules  in  equity; 
The  discretion  vested  in  that  Court  is  not  unlimited,  preca- 
rious, or  undefined.    That  discretion  is  a  science  not  to  act 
arbitrarily  according  to  men's  wills  and  private  affections,  but 
is  to  be  governed  by  the  rules  of  law  and  equity,  which  are 
not  to  oppose,  but  each  in  its  turn  to  become  subservient  to 
the  other.     In  some  cases  this  discretion  follows  the  law,  in 
others  it  relieves  against  its  abuse  or  allays  its  rigour,  but  in 
no  case  does  it  contradict  or  overturn  the  grounds  and  prin- 
ciples thereof,  as  some  have  ignorantly  imputed  to  it.    That 
is  a  discretionary  power  which  neither  this  nor  any  other 
Court,  not  even  the  highest,  acting  in  a  judicial  capacity,  is  by 
the  constitution  intrusted  with.    By  Sir  J.  Jektll,  master 
of  the  rolls,  in  Cowper  v.  Cowptr^  2  P.  JFms.  753.   Discretion 
without  rule  ceases  to  be  law,  and  becomes  a  most  danger- 
ous  and  tremendous  power.     When  applied  to  a  court  of 
justice,  it  means  a  sound  discretion  guided  by  law ;  it  must 
be  governed  by  rule  and  not  by  humopr ;  it  must  not  be  ar-» 
bitrary,  vague  and  fanciful,  but  legal  and  regular.    Hex  v. 
WiUes^  3  Burr.  S539. 
Vol.  IV.— L  1 
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1818.  Principles  of  decisions  adopted  by  equity,  when  fuUy  e8t»- 

Lancatter.  blished  and  made  the  ground  of  subsequent  decisions,  are 
WiTMiH  coDsiderml  by  these  Courts  as  rules  to  be  observed  with  as 
^^j  much  strictness  as  positive  law.  3fitf.  Ch.  4.  And  in  cases  of 
fraud,  which  from  their  nature,  must  be  almost  infinitely  va> 
rious  in  their  circumstances,  courts  of  equity  constantly 
proceed  upbn  some  clear  and  established  principle,  suffi- 
ciently comprehensive  to  meet  the  circumstances  of  the  par- 
ticular case  to  which  it  is  applied,  and  not  upon  any  vague, 
arbitrary,  and  indefinite  power,  which  in  its  exercise  might 
indeed  prove  mischievous  to  the  individual,  and  alarming  to 
the  state.  1  Fonb.  24.  To  leave  all  rules  of  property  to  the 
reason  of  those  who  are  to  decide  is,  however  in  theory  exr 
cellent,  in  practice  is  dangerous.  No  man  who  is  not  a 
lawyer,  would  know  how  to  act,  and  no  man  who  is  a  lawyer 
would  know  how  to  advise,  unless  all  judicial  tribunals  were 
bound  by  authority.     Jones  on  Bail^  46. 

It  is  not  the  law  of  Pennsylvania^  that  juries  may  exercise, 
without  the  controul  of  the  Court,  all  equitable  powers,  widi- 
out  regard  to  any  rule,  according  to  their  own  reason  and  dis- 
cretion, in  every  particular  case.  Instead  of  being  decisions 
of  the  law,  they  would  be  arbitrary  decrees  in  the  nature  of 
awards,  suddenly  made  pro  hac  vice.  If  this  were  the  case, 
there  is  no  intelligent  man  but  must  discover  the  conse- 
quences. In  every  Court,  for  every  Term,  there  would  be 
as  many  chancellors,  as  there  were  jurors  drawn  from  the 
box.  How  unequal  would  be  the  distribution  of  justice  i 
There  would  cease  to  be  any  common  rule  in  law ;  as  many 
different  rules  would  {u-evail  as  there  vte  counties  in  the 
state,  and  even  in  the  same  Court  the  rule  would  be  fluctuat- 
ing. But  to  this  reproach  the  administration  of  justice  in 
Pennsylvania  is  not  subject ;  for  though  there  are  difficuldes 
to  encounter  in  the  exercise  of  chancery  powers  in  courts  of 
common  law,  conflicting  and  various  interests,  difficult  to 
adjust,  because  there  are  no  means  of  bringing  all  the  parties 
before  the  Court,  yet  in  the  exercise  of  these  equitable  pcrw- 
ers.  Courts  and  juries  are  as  much  bound  by  equitable  rules 
as  by  the  positive  precepts  of  the  law.  The  ascertainment 
of  the  facts  on  which  the  equity  of  the  Court  id*  called  on  to 
interpose,  must  be  decided  by  the  juty,  but  the  mode,  man- 
ner, and  extent  of  the  relief,  are  questions  of  law  to  be  de- 
cided by  the  Court ;  thus  preserving  the  line  of  distinction 
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betwMO  the  province  o£  the  Court  and  that  of  the  jury.  Chief     1818. 
JuBtiire  Shippen,  in  Shewell  v.  F^U^  3  Teates^  21,  observes,  Xanco«/m 
that  it  18  the  province  of  the  Court  to  judge  in  what  cases  the    witmait 
rules  of  the  English  conunon  law  should  be  relaxed.   Should       £^^ 
juries  assume  this  power,  the  necessary  consequence  would  be, 
that  the  utmost  uncertainty  must  ensue  from  the  fluctuating 
opinions  of  different  sets  of  jurors  in  different  counties.    This 
opinion,  proceeding  from  a  Judge  of  great  experience,  and 
who  must  have  observed,  from  a  very  early  period,  the  pro- 
gress of  the  exercise  of  equity  powers  in  our  courts  of  com- 
mon law,  is  of  great  authority,  and  was  sanctioned  by  the 
opinion  of  the  whole  Court. 

One  great  object  of  society  is,  a  power  to  enforce  the  per- 
formance of  contracts.  This  is  the  chief  business  of  courts 
of  civil  jurisdiction.  So  important  is  this  deemed,  that  the 
iramers  of  the  constitution  of  the  United  States  and  of  this 
state,  have  prohibited  the  legislature  from  passing  any  laws, 
impairing  the  obligation  of  contracts.  It  would  be  incon- 
sistent to  suppose,  that  this  power»  which  was  prohibited  to 
the  legislature,  should  be  vested,  in  every  contract,  in  twelve 
men  chosen  by  lot. 

When  chanceiy  interposes,  it  sets  aside  the  contract,  be- 
cause it  is  infected  with  some  of  the  ingredients  before 
stated.  It  considers  the  contract  as  not  binding,  but  it  never 
makes  a  new  contract,  nor  lets  the  party  off  on  pa3ring  a 
compensation  for  the  violation  of  a  binding  contract,  fair 
and  equal,  and  which  does  not  stand  impeached  in  any  way. 

It  is  admitted,  however,  that  juries  may,  under  particular 
circumstances  of  hardship,  inequality,  and  oppression,  find  a 
very  small  sum  in  damages,  and  that  chancery  would  not 
cany  a  contract  so  obtained  into  specific  execution.  If  this 
had  been  a  general  verdict  for  one  hundred  and  fifty  dollars, 
this  Court  would  not  have  reversed  it,  as  they  have  no  power 
to  grant  a  new  trial ;  but,  I  consider  this  finding  of  the  jury 
in  the  nature  of  a  special  verdict,  or  equitable  decree,  by 
which  it  may  be  inferred,  that  the  contract  itself  stood  unim* 
peached,  and  that  the  jury  dissolved  the  contract,  and  let  the 
party  off  from  a  bargain  of  which  he  had  repented,  on  pay- 
ing one  hundred  and  fifty  dollars  composition  money.  On 
such  special  verdict  the  Court  could  not  give  judgment  to 
carry  it  into  effect  and  execution ;  and  if  there  were  any  facts 
which  would  shew,  that  such  circumstances  attended  the 
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i818.      tnmsactioD,  as  that  it  would  be  against  the  rules  of  equiQr  to 

Lmauitr.     carry  it  into  effect,  these  facts  ought  to  have  been  founds 

WiTMjks     and  therefore,  the  verdict  is  imperfect.    I  am,  therefore,  of 

1^        opinion,  that  the  judgment  should  be  reversed,  and  a  venire 

faeioi  de  novo  awarded. 


Judgment  reversed,  and  a  venire  focias 
de  novo  awarded. 


EvD  o7  Mat  Tmx,  1818. 
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Middle  District,  JUNE  TERM,  1818. 


Love  against  Barton.  1818. 


In  Error.  Wedm^dt^. 

June  3. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Co*    The  «M 
htmHa  county.  letofsoth 

March,  ltiO» 

Thb  suit  was  originally  brought  before  a  justice  of  the  J^^^J^ 
peace  of  Northumberland  county.     From  the  entries  in  his  thejo^pAcnt 
docket  it  appeared,  that  on  the  9th  Febrttary^  1801,  a  sum-  ofGommon 
mons  issued  against  the  defendant,  the  plaintiff  in  error,  fo^^^lJ^ooaii^ 
a  debt  tmder  five  pounds,  and  that  on  the  return  of  the  pro*  proeeedini* 
cess  the  parties  appeared,  when  the  justice  gave  judgment  ^^^JSv^iK^ 
for  the  plaintiff  for  1/.  4f .  Ad..    On  the  9Ui  -ftfarcA,  1801,  thejjj^^^j^ 
smt  was  removed  by  certiorari  to  the  Conmion  Pleas  of^iMVand 
Northumberland  county,  of   which   Columbia  county  then  ^^J^J^Tl 


formed  a  part.  The  proceedings  of  the  magistrate  were"»«^»^J^'» 
confirmed  in  the  Court  below,  and  the  record  brought  U> eaU^raru'^ 
this  Court  by  writ  of  error.  SS'^^J^"' 

ezundtom 

JMorr  and  Fricie^  fcr  the  defendant  in  error,  now  moved  •^ jj^  pSJ 

totheaet. 
Before  the  eet  ofSOth  Mtreb,  IStO,  it  wm not  neeenuy.  that  the  eatiae  of  aetkm  ihoold  be  en- 
tered in  thttdoeket  of  a  jottiee  of  the  peace.    Ifit  appeared,  that  the  caaewaa  within  hit  jarMift- 
lioB^ilwaaenoDgh. 
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to  quash  the  writ,  because  the  decision  of  the  justice  had 
been  removed  to  the  Common  Pleas  by  certiorari^  in  which 
case  a  writ  of  error  is  forbidden  to  be  sued  out  by  the  22d 
section  of  the  act  of  the  30th  March^  1810.(a) 

BellaSy  contra,  answered,  that  as  thb  cause  had  been  re- 
moved before  die  pMsage  of  the  act,  it  was  not  within  at3 
provisions. 

By  The  Court.  The  act  of  assembly  is  confined  to  cer- 
tioraris  issued  under  it,  and  therefore  does  not  embrace  this 
case. 

Motion  to  quash  the  writ  dismissed. 

BellaSy  then  contended^  Aal  diere  was  error  in  the  judg- 
ment of  the  Court  of  Common  Pleas,  because  there  was  no- 
thing on  the  record  to  shew,  for  what  cause  the  action  was 
brought,  but 

By  Ths  Court.  This  was  a  proceeding  before  the  act  of 
20th  Marchy  1810,  which  requires  the  cause  of  action,  (whe* 
ther  bond,  account,  &c.)  to  be  entered  on  the  justice's  docket, 
and  therefore  not  subject  to  die  provisions  of  that  act. 
Enough  appears  on  this  record  to  shew,  that  it  was  within 
the  justice^s  jurisdiction,  viz.  a  debt  under  Jive  pounds.  Hus 
we  think  is  sufficient,  and  therefore  the  judgment  should  be 
affirmedt 


Judgment  aflirmed. 


{a)iSnuL.  17^ 
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Thomas  against  Gulp. 


1818. 


Ik  Error.  Saturday, 

JuimG. 

THIS  was  an  ejectment  in  the  Common  Pleas  of  Colum^ .  A  TariMiee 
Ha  county.    The  writ  described  the  land,  as  **  situate  inSoDbetweNT 
Briar  creek  township,  in  the  county  aforesaid,  containing  ^^  JheJIte^t 
acres  47  perches,  being  part  of  a  tract  of  land  surveyed  in  filed  io  an 
the  name  of  John  Hoofnagk^  bounded  by  lands  surveyed  SSeTSe  Mt 
for  Robert  Glen^  and  adjoining  Briar  creek.^    The  pl*"^^j5SJ"'i^^ 
in  pursuance  of  the  act  of  assembly  of  21st  March^  ISOGybyTerdiec 
filed  a  statement,  containing  a  description  of  the  land  as  fol-  J^^^^^ 
lows :— "  A  certain  piece  or  parcel  of  land,  situate  below  and  'PVjJj'  ^ 
adjoining  Briar  creek  township,  Columbia  county,  containing  that aet. 
40  acres,  be  the  same  more  or  less,  being  part  of  a  tract  of 
land  surveyed  in  the  name  of  John  Hoojnagle^  and  bounded 
by  lands  surveyed  in  the  name  of  Robert  Glen.*'*    The  de- 
fendant pleaded  not  guilty.     The  cause  was  tried,  and  the 
plaintiff  obtained  a  verdict  in  the  Court  below.    The  errors 
now  assigned  were,  that  the  description  was  too  uncertain,  and 
that  there  was  a  variance  in  the  description,  between  the  writ 
and  the  statement. 

Watts^  for  the  plaintiff  in  error. 

JBall  and  Greenough^  for  the  defendant  in  error. 

The  opinion  of  the  Court  wsw  delivered  by 
TiLGHMAN  C.  J.  There  certainly  is  a  variance,  which 
might  have  been  taken  advantage  of,  if  the  objection  had  been 
made  in  due  time ;  but  after  verdict  it  is  cured  by  the  statute 
5  Geo.  I.  ch.  13,  extended  to  this  state,  by  the  report  of  the 
Judges  of  the  Supreme  Court.  This  statute  enacts,  that 
after  verdict,  the  judgment  shall  not  be  stayed  or  reversed,  for 
any  defect  or  fault  either  in  form  or  substance^  in  my  bill, 
writ,  original  or  judicial,  or  for  any  variance  in  such  writ 
from  the  declaration  or  other  proceedings.  The  only  question 
then,  will  be,  whether  the  statement  contains  a  sufficient  de- 
scription of  the  land  recovered.  I  think  it  does.  For  we 
have  a  designation  of  the  whole  tract,  of  which  this  is  a  part^ 
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1818.     the  quantity  of  land  demanded,  and  the  name  of  the  adjoin- 

Sumbmy.       ing  tract.     It  18  also  said,  to  lie  below,  and  adjoining  Briar 

TmmAM     creek  township.     From  all  this^  die  land  for  which  the  suit  is 

^^^      brought,  appears  with  sufficient  certainty.     I  am,  therefore^ 

of  opinion,  diat  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


w-'!g 


Evans  against  The  Comnaonwealth. 
In  Ereoe. 

June  6. 

Tbe  eertii^  THE  plaintiff  brought  an  action  against  the  Common* 
gJJ'Jj^*^  wealth  in  the  Court  of  Common  Pleas  of  Luzerne  county, 
meal  of  m  for  compensation  under  the  act  for  offering  compensation  to 
^1^1^^  die  Penniyhania  claimants  of  lands  within  the  seventeen 
»»"***«  ^townships  of  Luzerne  county,  passed  the  4th  Aprils  1799^ 
her  huidt  no-  and  its  supplements,  for  certain  lands  certified  to  Connect 
WhvJSt^  ffctif  claimants  under  the  provisions  of  that  act.  For  the 
^^70,  purpose  of  deriving  title  under  Pennsylvania  to  die  land 
niS^iitfdijy  for  which  he  claimed  compensation,  he  proved  that  a  pa- 
J^JjJ^J^.  tent  was  issued  to  Edward  Lj/ttchi  that  Lynch  conveyed 
M^ioe^  that  to  Jomet  Guest;  that  Guett  died,  leaving  a  son  named  TTb- 
knowledge  of  mai,  and  a  daughter  named  Anne^  who  intermarried  with 
^^^^  Xobert  Coe^  and  that  afterwards,  on  the  18th  December^  1812, 
oftheMtihe  TTiomos  Guett  and  Robert  Coe  and  Anne  his  wife,  by  inden- 
peHbriDpaiid  turcy  Conveyed  the  premises  to  die  plaintiff.  The  deed  was 
^J^{^^^J^*  acknowledged  before  a  Judge  of  the  Common  Pleas  of  PA«- 
fbrmuMe  of  it  lodelphia  county,  whose  certificate  was  in  the  following  form: 
^^ThJJJife^^  <<This  29th  day  of  September^  Anno  1813,  before  me,  John 
BCT^^.  ^^^''»  ^^*  ^™^  TTlpjim*  Gueat^  Robert  Coe,  and  Anne  his 
log,  that  the  wife,  and  acknowledged  the  above  instrument  of  writing  to 
ind  K^unte!'  ^  ^^^^^  ^^^  ^cl  deed,  and  desired,  that  it  may  be  recorded 
JMjJ^jy^  as  such  J  the  said  Anne  being  of  full  age,  and  separately  and 
the  oontentt  of  apart  examined,  and  the  contents  thereof  made  known  to 
^^kJown  *>«**•  Witness,"  8cc.  The  above  facts  being  found  by  a 
*>•>«'.  ^-  special  verdict,  the  Court  gave  judgment  for  the  plaintiff  for 
io|,  that  the*  the  moiety  claimed  under  ^  title  derived  from  Thomas 
^^S^^   Guett^  and  as  to  the  moiety  cUimed  in  right  gf  Robert  Cos 

the  exeentiot  of  it,  ii  ioajlcient. 
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and  Anne  his  wife,  they  were  of  opinionythat  the  acknow-  1818. 
ledgment  found  by  the  jury  did  not  substantially  conform  to  Snnbury. 

the  requisitions  of  the  act  of  assembly  of  the  24th  February  ^  By  ass 

f770y  and  therefore  did  not  divest  her  of  the  estate.    As  re-  xhe^m- 

spects  this  moiety,  therefore,  judgment  was  given  for  the  mouweaith. 
defendant,  and  the  cause  was  removed  by  writ  of  errors  to 
this  Court,  where  it  was  argued  by 

JETai/,  for  the  plaintiff  in  error,  who  cited  Watson^s  lessee  v. 
Bailey. (a)     Kirk  v.  Dean.(b)    M*Inttre^s  lessee  v.  lVard.(c)  * 
Shaller  v.  Brand.(d) 

Suston^  for  the  defendant  in  error. 

TiLGRMAN  C.  J.  did  not  hear  the  argument  and  gave  no 
opinion. 

The  opinion  of  the  Court  was*  delivered  by 
Gibson  J.  The  single  question  for  our  decision  is,  whe- 
ther the  deed,  as  ackhowledgedf  be  sufficient  to  pass  the  estate 
of  Anne  Coe  in  the  land  conveyed ;  and  I  am  decidedly  of 
opinion  it  is  not.  Watson  v.  Bailey  is  the  leading  case  on 
the  subject,  and  from  the  principles  established  by  it,  I  am 
unwilling  to  depart  It  was  there  decided,  that  the  substan- 
tial requisites  by  which  the  interests  of  married  women  were 
intended  to  be  protected,  should  appear  on  the  face  of  the 
certiScate  of  acknowledgment  to  have  been  pursued.  What 
are  these  requisites  ?  The  legislature  intended,  that  a  mar- 
ried woman,  in  conveying  her  estate,  should  be  a  free  agents 
and  that  she  should  be  secure  from  deception  as  well  as  im- 
proper influence  on  the  part  of  her  husband.  I  therefore 
take  those  requisites  to  be,  that  she  be  separately  examined, 
that  she  have  a  knowledge  of  the  nature  and  consequences  of 
the  act  she  is  about  to  perform,  and  that  her  will  in  the  per- 
formance of  it,  be  free.  I  know  it  is  supposed  by  many  of  the 
profession,  that  in  M^Intire  v.  Ward^  this  Court  receded  from 
its  decision  in  Watson  v.  Bailey.  It  did  not  recede.  There  ' 
the  objection  was,  that  it  did  not  appear  the  contents  of  the 
deed  had  been  made  known  to  Mrs.  Neil  by  the  magistrates 
who  took  the  acknowledgment.     The  Chief  Justice,  in  deli- 

(a)  1  Birni,  470.  (c)  5  Birni,  896. 

(6)  3  Binn,  341.  {d)  6  iTsim.  435. 

Vol.  IV.— M  m 
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1818.     vering  his  opinion,  stated  he  did  not  consider  it  as  having 
Stmhay.      been  decided  in  Watson  ▼•  Bailey^  that  it  was  necessary  it 
Btavb      should  appear  the  contents  had  been  made  known  to  the  wife, 
Tlie^om-   ^^^  ^^  ^^  ^^^^  intend  to  express  an  opinion  on  that  point,- 
^amiewtMi.  but  that  if  it  were  necessary,  it  appeared  substantially  from 
tile  special  nature  of  the  certificate  that  Mrs.  JVirf/ was  fuUy  ap- 
prised of  the  contents  of  the  deed.    Justice  Teatxs  gave  no 
opinion ;  and  Justice  Brackenridge  was  decidedly  of  opi- 
nion, that  under  the  authority  of  fVatson  v.  Baiky^  communi- 
cation of  the  contents  ought  substantially  to  appear,  as  also, 
that  the  execution  of  the  deed  was  voluntary  and  without 
coercion ;  and  as  to  that,  I  heartily  concur  with  him*    But 
it  never  could  be  suspected  from  any  thing  that  has  fallen 
from  this  Court,  that  we  held  it  unnecessary  to  set  forth  in 
substance,  that  the  wife  executed  the  deed  voluntarily  and 
without  the  compulsion  of  her  husband.    In  Shatter  v.  Brand 
it  was  held,  that  the  words,  ^^  she  voluntarily  consenting 
thereto,"  sufficiently  indicated  her  assent  to  the  execution  of 
the  deedj  and  not,  as  was  contended,  to  her  being  separately 
examined ;  but  the  Court  again  decided,  that  the  vtry  letter 
of  the  act  need  not  be  pursued,  but  that  it  must  appear  to 
have  been  substantially  complied  with.     But  if  the  form  of 
acknowledgment  in  the  present  instance  should  be  held  good, 
it  would  be  better  to  over- rule  the  case  of  Watson  v.  Bailey 
at  once.  To  presume  that  every  thing  was  rightly  and  solemnly 
transacted  before  the  magistrate,  would  be  to  dispense  with 
every  guard  against  the  coercion  and  improper  influence  of 
the  husband,  which  the  law  has  interposed  for  the  protection 
of  the  wife.     Why  not  as  well  dispense  with  the  separate 
examination  altogether?    We  know  how  rapidly  and  with 
what  little  consideration  of  their  importance,  these  matters 
are  usually  transacted  before  magistrates.    A  certificate,  well 
drawn  by  the  scrivener,  would  suggest  to  the  magistrate,  who 
should  read  it  before  signing,  some  matters  of  duty  on  the 
occasion,  that  otherwise  might  escape  his  attention.     Even 
.  this  is  a  matter  of  consequence,  that  pleads  for  retaining^  a 
form  of  certificate  setting  forth  specially  a  substantial  com- 
pliance with  the  requisites  of  the  law.    As  it  does  not  appear 
the  wife  declared  that  she  executed  the  deed  voluntarily^  I 
am  of  opinion  that  the  judgment  be  affirmed. 

Judgment  affirmed. 
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♦"  1818. 

Suniwy. 

The  Commonwealtfa  agpinst  The  Sheriff  and  Keeper  of "~^ 

the  Jail  of  Northumberland  county. 


Juneia. 

ON  a  habeas  corpus  directing  them  to  produce  the  bodjr  The  divishNi 
of  Jeremiah  Fuiierson,  the  defendants  returned,  that  they  de-S^.^^^* 
tsined  him  by  virtue  of  an  execution  in  a  civil  suit  issued  bv**^^^^'"^ 
Andrew  Albright^  styling  himself  a  justice  of  the  peace  of  the  jutdoet  oTtha 
county  of  Northumberland.    It  appeared,  that  Mr.  AWtight^^^^^ 
had  received  a  commission  dated  22d  June^  1809,  as  a  jus-    TheoAoet 
tice  of  the  peace  in  district  No.  1.  called  the  district  of  Aw-  uie  pe^e  ud 
gnsta;  that  the  township  of  Augusta  was  divided  in  ^^^^^^[^^^^ 
ber^  1803,  when  the  borough  of  Sunbury^  which  before  had  Common 
formed  a  part  of  the  township,  was  erected  into  a  separate  inoompli^bte 
township,  and  that  Mr.  Albright  had  never  resided  in  -^v-!^*^^ 
gtuta  township,  but  had  constantly  resided  in  Sunbury.  It  also 
appeared,  that  on  the  7th  September^  1813,  Mr.  Albright  had 
accepted  a  commission  as  associate  judge  of  die  Court  of 
Common  Pleas  of  Northumberland  county.  On  these  grounds 
it  was  contended  by  WattSy  on  behalf  of  the  prisoner,  that  the 
commitment  was  void ;  that  Mr.  Albright  was  not  de  Jure  a 
justice  of  the  .peac^,  and  that  all  the  proceedings  were  coram 
nonjudice. 

Bradford  contra. 

The  opinion  of  the  Court  was  delivered  by 
Duncan  J.  The  constitution  empowers  the  governor  to 
appoint  a  competent  number  of  justices  of  the  peace,  in  such 
ccmvenient  districts  as  are  or  shall  be  directed  by  law.  By 
the  constitution  of  1776,  the  state  was  to  be  divided  into  dis- 
tricts for  the  election  of  justices,  which  were  to  remain  until 
altered  by  law. 

The  district  of  Augusta^  under  the  present  constitution, 
was  constituted  a  district  for  this  purpose  by  the  commis- 
sioners of  the  county  in  October^  1803;  and  at  November  ses* 
sions  1803,  this  district  of  the  county  was  entered  of  record. 
This  district  included  the  borough  of  Sunburtff  in  which 
Andrew  Albright  resided  at  the  time  of  his  appointment,  and 
always  continued  to  reside.    By  the  act  of  assembly  of  23d 
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1818.  February^  ISIIti  3  Sm.  L.  490,  it  is  provided,  that  no  justice 
Sunbury.       of  the  pcace  shall  act  as  such,  unless  he  shall  reside  in  the  dis- 

The  Com-    trict  for  which  he  was  appointed. 

moiiwcaitii  -pj^g  division  of  a  township  would  not  vacate  the  commis- 
^he  Sheriff  sions  of  justiccs  of  the  peace  of  the  district;  it  is  believed 

the  Jail  of  such  never  has  been  the  construction  of  this  article  of  the 
^^^'I'i**"™^'  constitution ;  nor  has  it  been  the  course  in  such  case  to  issue 

■ADu  county.         ^  w  , 

new  commissions.  If  it  were  so»  the  smallest  alteration  in 
the  boundaries  would  vacate  all  appointments.  Judicial  dis- 
tricts have  been  changed,  counties  have  been  added  to  aud 
taken  from  them ;  yet  new  commissions  have  never  been 
issued  to  the  Presidents.  The  district  No.  1.  Auputa^  in- 
cluding Sunbury^  still  remains  a  district,  for  this  purpose  un- 
changed. Andrew  Albright  is  duly  commissioned  a  jusdce 
of  the  peace  for  the  district  including  Sunbury^  his  place  of 
residence*  But  another  objection  is  made ;  it  appears,  that 
Andrew  Albright  was  commissioned  an  associate  judge  of 
the  Court  of  Common  Pleas  of  Northumberland  county  on 
the.  7th  September^  1813,  and  continued  to  act  as  such  until 
January  last,  when  he  resigned  that  commission ;  and  it  is 
contended,  that  the  acceptance  of  this  commissi<m  vacated 
his  commission  as  a  justice  of  the  peace.  The  duties  of 
these  offices  are  said  to  be  incompatible,  as  the  Judge  maybe 
called  on  to  give  judgment  in  the  Common  PleaSf  on  a  judg- 
ment rendered  by  himself  as  a  justice  of  the  peace.  It 
is  true,  that  where  the  offices  are  incompatible,  the  accept- 
ance of  the  last  amounts  to  a  surrender  of  the  first.  I  wave 
a  pteliminary  question,  how  far  on  a  habeas  corpus  this  can 
be  inquired  into,  and  whether  judicial  acts  by  one,  de facto  t 
justice,  holding  and  exercising  the  office,  not  under  mere  co- 
lour of  right,  but  possessing  a  commission  on  its  face  consti- 
tutional and  legal,  are  void ;  and  whether  the  Court,  where 
the  person  claiming  to  hold  office  and  actually  exercising  it 
is  not  before  the  Court,  can  decide  on  his  right.  The  natural 
course  would  be  by  information  filed,  calling  on  him  to  shew 
cause,  why  he  claimed  to  hold  the  office,  but  that  would  not 
lie  here,  as  this  Court  has  no  original  jurisdiction  beyond  the 
city  and  county  of  Philadelphia;  but  an  action  for  the  fel«c 
imprisonment  would  lie  against  him,  in  which  case  the  \cp^' 
ity  of  his  commission  would  come  in  question  and  meet  a  re- 
gular decision  j  but  waving  all  these  inquiries,  the  Court  have 
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judged  it  most  advisable  not  to  leave  the  main  question  in      1818. 
doubt,  and  now  proceed  to  give  their  opinion  on  it.  Sunbwy. 

At  the  common  law,  oflB^ces  subordinate  and  interfering  The  Com. 
with  each  other  have  been  considered  incompatible,  as  where  «"»^«***** 
one  officer  is  judicial  and  the  other  ministerial^  and  the  mini-  The  Sheriff 
sterial  officer  is  directly  subordinate  to  the  judicial.  Hence  it  ^^^  jalTof 
is,  that  the  Chief  Justice  of  the  King's  Bench  cannot  be  a  ^JjJjJ^^^jJ^" 
prothonotary  or  clerk  of  the  peace,  4  Inst.  100 ;  nor  a  for- 
ester be  a  justice  in  eyre  in  the  same  forest,  because  the 
forester  is  under  the  correction  of  the  justice  in  eyre,  and  he 
cannotjudge  himself,  3 /fi#^  310;  but  a  justice  of  the  Common 
Pleas,  may  be  baron  of  the .  exchequer,  4  Com.  Dig.  Office. 
B.  7. ;  and  the  Chief  Justice  of  the  King's  Bench  being  made 
keeper  of  the  great  seal,  continues  Chief  Justice.  Cro.  Car. 
600.  Sid.  338.  Sir  Edward  Littleton,  Chief  Justice  of  the 
Common  Pleas,  being  appointed  lord  keeper,  continued  to 
act  as  Chief  Justice.  Lord  Hardwicke  for  some  time  acted 
both  as  Chief  Justice  and  Chancellor,  and  yet  the  Chancellor 
sends  issues  to  be  tried  in  the  King's  Bench  or  Common  Pleas; 
and  cases  are  sent  by  the  Chancellor  to  these  Courts  for  their 
opinion ;  and  in  cases  of  great  importance  he  caUs  to  his  as- 
sistance members  both  of  the  King's  Bench  and .  the  Com* 
jnon  Pleas.  So,  antecedent  to  the  present  constitution, 
justices  of  the  peace  were  justices  of  the  Court  of  Quarter 
Sessions,  from  whose  decisions  appeals  lay  to  that  Court,  sw 
appeals  on  orders  of  removal.  So  they  were  generally  ap- 
pointed Judges  of  the  Common  Pleas,  and  yet  as  justices 
they  had  civil  jurisdiction  from  the  exercise  of  which  appeals 
lay  to  the  Common  Pleas.  Under  the  constitution  of 
1776,  justices  of  the  peace  were  elected  by  the  freeholders 
of  the  district,  and  commissioned  by  the  executive  council ; 
but  the  appointment  of  Judges  of  the  Common  Pleas  was  by 
the  council  alone.  A  Judge  of  the  Common  Pleas  was  not 
necessarily  to  be  taken  from  the  justices  elected  by  the 
freeholders ;  yet  generally  they  were.  One  instance  occurs 
to  the  recollection  of  the  Court,  though  there  may  be  many 
odiers,  where  this  was  not  the  case ;  the  late  Chief  Justice 
of  this  Court  was  appointed  President  of  the  Common  Pleas 
of  the  city  and  county  of  PhiUuielphia^  and  he  never  had 
been  elected  a  justice  of  the  peace.  These  justices  of  the 
peace  were  members  of  a  Court  who  decided  on  apperis 
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1818.     from  jastices  of  the  peace.  Here  was  the  tame  incompatibi- 
lity, if  iDcompatibiUty  it  be^  as  in  this  case. 


TW  Com-       By  the  present  constitution,  the  judicial  pow^  is  vested  in 
*^^     the  Supreme  Court,  in  Courts  of  Oyer  and  Termiuer  and 

^^^mir  General  Gaol  Delivery,  Common  Pleas^  Orphan's  Cour^ 
tfiJjufor    Register's  Courts,  and  Courts  of  Quarter  Sessions,  and  such 

^{^[a'^IJJI^  other  Courts  as  die  legislature  might  from  time  to  time  esta- 
blish. The  Courts  were  organised  by  act  of  I3th  Aj^ril,  1 791. 
The  Judges  of  the  Supreme  Court,  die  Presidents  of  the 
Courts  of  Common  Pleas,  8cc.  were  constituted  Judges  of  the 
High  Court  of  Ei^rs  and  Appeals.  It  is  true,  that  such 
of  these  Judges  and  Presidents  as  had  given  judgments  in 
any  cause  were  excluded  from  sitting  in  judgment  in  that 
cause ;  but  in  causes  decided  by  the  associate  judges  of  Ae 
Common  Pleas,  where  the  President  did  not  sit  in  judgment, 
his  voice  as  a  member  o£  the  High  Court  of  Errors  and  Ap* 
peals  mig^t  reverse  the  judgment  of  the  Supreme  Court,  re- 
Versing  the  judgment  of  diat  Court  of  which  he  was  Presi- 
dent, and  thus  affirm  the  judgment  of  his  own  Court. 

It  is  not  for  this  Court  to  decide  on  the  proprie^  of  suck 
appointments,  or  the  inconvenience ;  the  inquiry  is  confined 
to  incompatibility,  created  by  the  constitution  or  by  some  law. 
.  These  appointments  do  not  appear  to  this  Court  to  be  inhe- 
rendy  incompatible  at  common  law.  Nor  are  they  repngnaoft 
to  the  provisions  of  the  constitution  or  any  act  of  assembly. 
If  evils  arise  from  this  union  of  commissions  in  die  same  per- 
son, this  Court  has  not  the  power  to  remove  the  evil;  the 
power  resides  elsewhere. 

Prisoner  reoMnded. 
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Moors  administrator  of  Moore  against  Miller. 


181& 

Stm6mi/y* 


In  Error*  Saturdajf, 

Jooe  IS. 

THE  plaintiff  in  error  brought  an  action  against  the  de*    k  b  error 
fendant  in  the  Common  Pleas  of  Uni$n  county,  on  an  award  f^/^9f^ 

.  ^  '  to  leave  it  to 

in  writing,  and  the  Court  left  it  to  the  jury  to  determine  the  juiy  to  de- 
what  was  the  meaning  of  the  arbitrators^  which  Mtrr  con-^^JJ^^etkoof 
tended  was  error.  m  iwtrd  in 

vriting. 

Bradford^  for  the  defendant  in  error. 

By  The  Court.  The  Judge,  after  expressing  his  own 
opinion  on  the  construction  of  the  award,  left  it  to  the  jury 
to  determine  what  vhu  the  intention  of  the  referees.  This 
was  error.  The  jury  should  have  been  told  what  was  the 
legal  import  of  the  award,  and  upon  that  point  nothing  should 
have  been  left  to  them,  because  it  was  a  pure  unmixed  matter 
of  law.  The  judgmentf  therefore,  must  be  reversed,  and  a 
venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


Lyons  against  Miller  and  another.    . 

In  Error.  Saturday, 

Jane  13. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Com-    After  bsae 
Pleas  of  Union  county,  it  appeared,  that  this  was  an  ac-{^^^f 'J^. 
tkm  of  ejectment  brought  to  April  Term,  1810,  by  -P^^^^^^^^^i 
jmUer  and  Adam  Wilty  the  defendants  in  error,  against  ^-edby^tlwaet 
muel  Lyons^  for  "a  tract  of  land  situate  in  ^^^.'^^ 

township,  in  the  county  aforesaid,  containing  200  acres  or  i^  to  plead, 

,  .  i_         J    J   L       .1.       1      J     •  •  J.       .  J  that  m  the  do- 

thereabouts,  bounded  by  other  lands  m  possession  of  said  MriptkMi  filed, 

the  name  of 
the  towDibip 
^vlHch  the  land  lies,  is  omitted.    Thii  il  a  matter  whiob  ahoald  be  pleaded  in  diatemeDt. 
What  ii  a  aid&tient  daaaripticm  of  tha  lfM>d»  agrteablj  tS  the  act  of  21st  Marob,  1806. 
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1818.      Samuel  and  yaci^s  mountain,  being  part  of  a  larger  tnct  of 
Stmhtry       400  acres  which  was  in  dispute  between  the  said  Samuel  and 
Lrov0      y antes  Miller ,  before  the  bcMird  of  property  on  th^  2d  October, 
Mi^B»     1809.**    The  defendant  appeared  on  the  return  of  the  writ, 
pleaded  not  guilty,  and  issue  was  joined.  The  cause  did  not 
come  to  tnal  until  February ^  1816,  when,  after  the  jury  were 
called  and  about  to  be  sworn,  the  defendant  moved  die  Court 
to  quash  the  writ,  because  the  township  in  which  the  land  lay 
was  omitted,  coi^trary  to  the  form  of  the  act  of  assembly  of 
21st  March^  1806.     The  Court  rejected  the  motion,  the  trial 
was  had,  and  a  verdict  found  for  the  plaintifis.  The  defend- 
ant then  removed  the  cause  by  writ  of  error  to  this  Court 

After  argument  by  Bradford^  for  the  plaintiff  in  error,  and 
by  Hatty  for  the  defendants  in  error, 

The  opinion  of  the  Court  was  delivered  by 
TiLGHX  AN  C.  J.    It  is  assigned  for  error,  that  the  act  of 
assembly  which  prescribes  the  form  of  the  writ  of  cjectrocflt, 
directs  the  township  to  be  mentioned*     It  does  so,  and  had 
this  matter  been  pleaded  in  abatement,  the  plea  would  have 
been  good.    But  can  the  defendant  plead  it,  after  issue  joui- 
ed,  and  especially  after  the  cause  has  been  six  years  depend* 
ing  \    It  is  contended,  that  he  can,  because  the  same  act  of 
assembly  (sect.  6.)  enacts,  that  the  plaintiff  may  amend  bis 
declaration,  or  the  defendant  amend  or  alter  his  plea,  at  any 
time  before  or  even  during  the  trial.     There  is  no  doubt,  bat 
the  Court  may  permit  the  defendant  to  alter  his  plea,  if  the 
meriu  of  his  case  require  it.     But  to  say,  that  this  act  of  as- 
sembly, which  was  manifestly  intended  to  promote  justice,  and 
to  prevent  the  sacrifice  of  substance  to  form,  should  be  so 
construed  as  to  uphold  form  at  the  expense  of  substance, 
would  be  to  defeat  its  object,  and  convert  that  into  a  niischirf 
which  was  designed  for  a  remedy.    It  was  not  meant  to  sub- 
vert the  whole  system  of  pleading,  founded  on  the  wisest  con- 
siderations.   A  plea  in  abatement,  upon  matter  of  fonot 
should  be  put  in  soon  after  the  defendant's  appc«rance»  m 
order  that  the  plaintiff  may  have  an  opportunity  of  renewing 
his  action  as  soon  as  possible.     But  to  plead  to  the  n**"**^' 
in  effect,  to  wave  all  objecdons  to  the  form  of  the  writ,  sna 
therefore  the  defendant  should  not  be  permitted  tfi  i^cur 
afterwards  to  formal  objections.    The  act  of  assembly  lcav«« 
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it  to  the  discretion  of  the  Court,  whether  or  not  to  admit  an      1818. 
alteration  of  the  pleadings ;  I  mean  their  legal  discretion,  Stmkmy. 


foonded  on  good  reason.  They  are*  not  obliged  to  encourage  Lrom 
vexation  and  delay,  by  permitting  the  defendant  to  abate  the  |^^ 
plaintiff *s  writ,  for  a  matter  of  form,  after  amusing  him  with  And  aaochcrt 
die  shew  of  going  to  trial  on  the  merits.  This  principle  was 
lately  established  by  us  at  Lancaster^  in  the  case  of  WiUon  v. 
Hamilton^  (ante  2^8,)  where  the  defendant  having  passed  over 
his  time  for  putting  in  a  plea  of  the  plaintiff's  coverture  pend- 
ing the  action,  (a  matter  which  should  be  pleaded  puis  darrien 
continuance^)  moved  the  Court  for  permission  to  make  the 
plea  during  the  trial.  The  motion  was  rejected,  and  the  judg- 
ment affirmed  on  a  writ  of  erron  The  Court  were  rights 
^erefore,  in  refusing  to  quash  the  writ;  and  the  only  ques- 
tion is,  whether  the  description  of  the  land  for  which  the 
ejectment  is  brought,  be  sufficiently  certain  to  support  the 
judgment,  though  the  township  is  omitted.  Without  doubt 
it  is  certain  enough ;  it  names  the  county,  and  the  quantity, 
and  describes  the  adjoining  lands,  by  which  this  tract  is 
bounded.  That  b  sufficient.  I  am,  therefore,  of  opinion^ 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


I  Dailet  and  others  against  Aver  v. 


In  Error.  ThunOAf, 

JwMisr 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Luzerne    Between 

Itodt  within 

Cyrus  Avery f  the  plaintiff  below,  claimed  title  to  the  land-towntbT^ef 
for  which  this  ejectment  was  brought  under  Zebulon  M'^^c^%\^^^l^i 
who,  on  an  application  for  300  acres,  obtained  a  certificate  for  4ih  April, 
337  acres  from  the  commissioners  appointed  to  early  into  tnppiemeot!, 
effect  the  act  of  assembly,  entitled,  <*An  act  for  offering  *Jj^<»«*^'*«*** 

^  ,       .  -  ^  of  the  oomm»- 

compensation  to  the  Pentisylvanta  claimants  of  certain  lands  noners  beoo- 
within  the  seventeen  townships  of  Luzerne^'*  &c.  passed  on  dmTof  title, 
the  4th  Aprils  1799,  and  its  supplements,  passed  the  15th 
Vol.  IV.— N  n 
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1818. 

Simhvry. 
Dailbt 

TJ. 

Aykbt. 


March^  18CK),  and  6th  Aprils  1803*  The  certificate  bore 
date  the  21st  January^  1804^  and  a  patent  issued  on  it  to 
*  Marcey^  on  the  17ih  November ^  1812.  By  deed  bearing  date 
December  10,  1812,  Zebulon  Marcey  and  wife  conveyed  to 
Cyrus  Avery. 

The  plaintiff  having  made  out  his  title,  the  defendants  of- 
fered to  provcy  that  neither  Zebulon  Marcey  nor  any  person 
under  whom  he  derived  title  had  ever  been  setded  on  the 
land  in  dispute,  and  that  there  was  no  settlement  or  occu- 
pancy of  the  said  land  prior  to  the  decree  of  TrenUm.  They 
ofFered  to  prove  also,  that  their  father,  David  Dailey^  setded 
upon  this  land  upwards  of  thirty  years  ago ;  that  he  and  his 
family  had  actually  resided  on  it  ever  since,  and  that  no  per- 
son, except  the  said  David  Dailey  and  his  children,  (the  dcr 
fendants,)  had  ever  occupied  or  improved  the  said  land. 
They  further  offered  to  give  evidence  of  the  value  of  the  im- 
provements made  by  their  father  and  themselves.  To  all 
this  evidence  the  plaintiff  objected,  and  in  c^er  to  shew  that 
it  ought  not  to  be  received,  he  proved,  that  the  said  Damd 
Dailey  had  entered  an  application  for  this  land  in  the  land 
office  of  Pennsylvania  on  the  19th  Dec.  1800,  claiming  it  as 
a  Connecticut  settler ^  and  engaging  to  submit  to  and  abide  by 
the  determination  of  the  commissioners  respecting  the  same. 
The  Court  of  Common  Pleas  rejected  the  evidence,  and  the 
defendants  excepted  to  their  opinion*  An  excepti<m  was 
also  taken  to  the  opinion  of  the  Court  in  their  charge  to  the 
jury.  They  were  requested  by  the  defendant's  counsel  to  in- 
struct the  jury,  that  as  the  application  was  only  for  300  acres, 
the  plaintiff  could  recover  no  more,  though  the  certificate 
issued  for  337  acres.  The  Court  gave  it,  however,  as  their 
opinion,  that  the  certificate  having  issued  for  337  acres,  and 
the  Commonwealth  having  confirmed  the  same  by  patent, 
the  plaintiff,  if  he  otherwise  made  out  his  case,  was  entitled 
to  recover  the  whole  quantity. 


Hall  and  Watts,  for  the  plaintiffs  in  error.  By  the  act  of 
4th  Aprils  1799,  sect.  S^(a)  the  jurisdiction  of  the  commis- 
sioners is  confined  to  cases  of  <'  rights  or  lots  within  the 
seventeen  townships,  which  were  occupied  or  acquired  by 
Connecticut  claimants  who  were  actually  settlers  there  at  or 
before  the  decree  of  TrentonJ*  It  is  necessary  therefore  to 
(a)  3  Sm.  L.  363. 
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ascertain  precisely  what  is  meant  by  the  term  ^^  actually  set-      181S« 
tiers,**  which  may  be  done  by  reference  to  several  acts  of  as-  Stmhuiy. 


serobly^  in  which  similar  terms  are  used  and  defined.  The  dailit 
act  of  16th  September^  19'85,(a)  contemplates  as  an  actual  set^  atcby. 
tier  one  who  resides  on  the  land  and  cultivates  it.  In  the 
act  of  30th  September^  1786,(A)  a  settlement  is  defined  to  be 
an  actual,  personal^  resident  settlement,  with  a  manifest  in- 
tention of  making  it  a  place  of  abode,  and  the  means  of  sup- 
porting a  family.  The  act  of  3d  Aprils  1792,(c)  contemplates 
settlements  of  the  same  character.  The  act  of  2ied  September^  , 
1794^ii)  speaks  of  personal  residence  and  the  raising  of  grain. 
The  act  of  3d  Aprils  18049(e)  keeps  in  view  the  same  descrip- 
tion of  settlers.  So  the  acts  of  27th  January^  ^99^/,/)  and  of 
Ist  March^  1811.(j'}  It  was  only  in  relation  to  settlers  of  this 
description,  who  had  been  personally  resident  on  the  land  and 
cultivated  it,  that  the  commissioners  had  powev  to  decide ; 
and  the  evidence  .offered  by  the  defendants  below  tended  to 
shew,  that  the  persons  under  whom  the  plaintiflf  claimed  did 
not  come  within  the  meaning  of  the  law.  The  proceedings 
of  the  commissioners  exhibit  the  evidence  which  was  pro- 
duced before  them^  and  these  shew,  that  there  was  no  proof 
of  the  persons  from  wjiom  the  plaintiff  derives  jtitle,  having 
ever  been  settlers  on  this  land  prior  to  the  decree  of  Trenton. 
He,  therefore,  could  have  no  right  to  a  patent.  The  whole 
of  the  investigation  on  Marcey^n  application  seems  to  have 
been  ex  parte;  \t  does  not  appear,  that  Dailey  was  before  the 
commissioners  or  had  notice  of  their  proceedings.  To  make 
their  certificate,  therefore,  conclusive  on  one  who  never  had 
an  opportunity  of  being  heard,  is  manifestly  unjust  and  un- 
lawful. The  law  evidently  did  not  intend,  that  the  decision 
of  the  commissioners  should  be  final ;  for  it  requires  them  to 
keep  a  regular  account  of  their  proceedings  in  a  book  to  be 
deposited  with  the  secretary  of  the  land  office,  for  which 
there  would  have  been  no  occasion,  if  it  was  intended  they 
should  not  be  examined.  This  Court  has  decided,  that  the 
certificate  is  not  conclusive  on  a  Pennayhama  claimant,  nor 
is  there  any  reason  why  it  should  be  on  a  Connecticut  claim- 
ant.   It  might  be  obtained  by  perjury  or  forger}^  and  if  such 

(a)  3  Sm.  X.  34S.  (e)  ^  Sm,  L,  199. 

\b)  %  Sm,  L.  395.  (./)  4  Sm.  £n  {2SS. 

(c)  5  Sm,  L.  71.  {g)  5  Sm,  X.  199. 
(tf )  3  Sm.  L.  193. 
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1818.      things  cannot  be  shewn  before  a  Court  and  jury,  the  door  is 
SwUtwy.       closed  against  the  admission  of  biith  and  justice.    The  de- 
Dailit     fendants  in  the  present  insunce  had  acquired  an  equitable 
A^T.     ^^^ »  ^^^  made  valuable  improvements,  and  had  no  notice 
of  the  plaintiff's  claim.    They  oughty  therefore,  upon  every- 
principle  of  equity  have  been,  permitted  to  shew  these  facts. 
Besides  the  certificate  is  not  conformable  to  the  act  of  4th  Jj^rilj 
1799,  which  speaks  of  Connecticut  claimants  who  were  actual^ 
hf  settlers  on  the  lots,  and  not  actual  settlers ^  as  the  certificate 
expresses  it.     If,  however,  the  defendant's  title  is  not  valid  • 
under  Connecticut^  their  father  may  be  considered  as  a  setder 
under  Pennsylvania,  and  the  evidence  was  admissible  to 
shew  a  settlement  under  Pennsylvania* 

Huston^  for  the  defendant  in  error.  The  question  now 
under  discussion  involves  the  peace  and  quiet  ef  a  great 
number  of  persons,  whose  titles  ought  not  to  be  disturbed, 
unless  the  law  imperatively  requires  it.  All  our  acta  of  as- 
sembly relating  to  this  subject,  refer  to  Connecticut  tides  ac- 
cording to  the  rules  and  regulations  of  the  Susquehannah  CSom- 
pany,  and  of  course  the  words  *^  actually  settlers,"  must  be 
interpreted  not  agreeably  to  the  meaning  aflked  to  them  in 
our  acts  of  assembly,  but  agreeably  to  that  which  belongs  to 
them  in  the  system  established  by  that  company.  These 
rules  and  regulations  were  different  in  different  townships. 
Some  townships  were  considered  settled,  when  not  more 
than  fifty^  thirty,  or  even  twenty  persons  were  in  them ;  while 
in  others,  every  lot  was  required  to  be  actually  settled.  In 
some  instances,  a  man  had  his  lot  composed  of  three  different 
tracts.  He  might  reside  on  one,  cut  his  wood  in  a  second, 
and  his  hay  in  a  third,  and  the  whole  was  considered  as  con- 
stituting one  actual  settlement.  This  was  explained  to  the 
legislature  at  the  time  of  passing  these  laws.  The  act  of  4th 
Aprils  1799,  sect.  1.  provides,  that  the  lines  of  the  tracts  sub- 
mitted, shall  be  the  same  as  those  bounding  the  original 
tracts  ;  which  shews,  that  the  rules  of  the  company  with  re- 
gard to  settlements  were  to  govern.  And  indeed  the  condi- 
tion of  settlement  required  by  the  former  laws  was  altogether 
dispensed  with  by  the  act  of  9th  Aprils  1807. 

The  11th  section  of  the  act  of  1799,  invests  the  commis- 
sioners with  judicial  powers,  but  gives  to  either  party,  in 
case  of  dispute  between  Connecticut  claimants,  an  election 
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^to  hmve  the  coDtroversy  decided  by  the  commissioners  or  tb  1818« 
appeal,  before  their  decisioOf  to  the  Court  of  Common  Pleas.  Simbwy. 
Their  judicial  powers  did  not  extend  to  Penruyhania  claim-  Dailr  ' 
ants;  it  was  confined  to  those  who  had  ^Antf^^^i/ to  their  ^mT. 
jurisdiction  ;  and  the  word  submittrd  is  restricted  throughout 
the  act  to  claimants  uniier  ConnectictU.  DaHey  did  submit 
his  pretensions  to  the  commissioners ;  and  although  before 
their  decision  he  might  have  carried  the  matter  to  the  Court 
of  Common  Pleas,  he  could  not  remove  it  afterwards.  He 
does  not  attempt  to  shew  title  in  himself,  but  merely  offers 
parol  evidence  to  invalidate  the  certificate  of  the  commis- 
sioners by  shewing,  that  Marcey^  and  those  under  whom  he 
claimed*  did  not  come  within  the  description  of  actual  set- 
tlers before  the  decree  of  Trenton.  Between  Connecticut 
claimants  the  certificate  ought  to  be  conclusive^  or  disputes 
will  be  endless  ;  and  what  proves  that  the  law  contemplated 
no  further  controversy  is^  that  the  party  who  obtained  the 
patent  was  required  to  surrender  all  his  evidences  of  title, 
and  rely  on  the  certificate  and  patent  alone.  The  certificate 
of  the  Virginia  commissioners  has  been  decided  to  be  con- 
clusive between  Virginia  claimants ;  and  in  New  Tork  the 
law  appointing  commissioners  to  settle  disputes  in  the  county 
of  Onondago  has  been  held  to  be  constitutional,  and  their 
award  conclusive,  unless  a  disseAt  from  it  be  entered  within 
two  years  from  its  date.  Jackson  v.  Grisw<ild.(a)  Jack^ 
4on  v.  M^Kee.(b)  Jackson  v.  Swartwout.{c)  Jackson  v* 
Ransom. {d^  These,  cases  shew,  that  the  Court  carried 
the  law  into  strict  effect,  by  supporting  the  proceedings  of 
the  commissioners,  and  they  are  much  stronger  than  the  pre- 
sent case,  because  the  commissioners  acted  without  sub- 
mission. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  Both  plaintiff  and  defendant  claimed  as 
Connecticut  settlers ;  and  the  question  is,  whether,  between 
them^  the  certificate  of  the  commissioners  is  conclusive  evi- 
dence of  title*  In  constr-uing  the  acts  of  assembly  under 
which  the  commissioners  acted,  the  Court  will  take  notice 
of  certain  matters  of  public  notoriety,  which  led  to  the  mak- 
ing of  these  acts.     In  the  latter  end  of  the  year  1768,  or  be- 

(a)  5  John»,Rep.  139.  (c)  8  Johm.  Bep.  490. 

\b)  8  J9hM,  Rep,  4^.  {d)  lO  JoAnt.  Rep.  ¥ff. 
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1818.  ginning  of  1769,  a  number  of  petBons  from  Connecticut  en-* 
Sunhury^  tcred  into  the  state  of  PennsyhaniOf  daimingy  by  virtue  of  a 
Daiut  deed  from  the  Indians,  certain  landsy  which,  as  they  ^g^d^ 
Arm  ^^^  within  the  boundaries  of  the  state  of  Connecticut.  The 
government  of  PennMyhama  endeavoured  to  expel  them,  and 
was  resisted  with  force  ;  riots  and  bloodshed  ensued^  and  die 
ground  was  contested,  until,  at  the  request  of  the  continental 
congress,  both  parties  agreed  to  remain  at  peace,  until  the 
war  with  England  should  be  terminated.  During  that  war, 
the  Connecticut  setders  fought  bravely,  and  suffered  great 
loss,  from  the  common  enemy.  At  length  Pewmfhatm 
and  Connecticut  submitted  their  rights  to  the  decision  o(  a 
court  of  commissioners  appointed  by  Congress,  according  to 
the  articles  of  confederation,  and  in  the  month  of  Decewiberf 
178S,  that  Court,  sitting  at  Trenton  in  New  J^^ey^  asade  a 
decree  in  fisivour  of  Permayhania*  From  that  time,  to  the 
year  1799,  the  legislature  of  Pennsyhania^  fluctuating  be- 
tween a  sense  of  justice,  which  impelled  them  to  return  the 
possession  of  the  disputed  lands  to  their  own  citizenSf  and  a 
sentiment  of  generosity  and  compassion,  which  induced  them 
to  shew  some  favour  to  men  who  had,  perhaps  ignorantly, 
intruded  into  a  couptry,  where  they  had  spent  their  labour 
and  shed  their  blood  ii>  the  common  cause,  acted  a  wavering 
unsteady  part.  At  one  time',  they  were  too  severe ;  at  another, 
perhaps  too  lenient.  Meanwhile,  the  Connecticut  setders  kept 
the  possession.  But  conscious  of  the  weakness  of  their  titk, 
they  were  afraid  to  make  valuable  improvements.  In  this 
situation,  the  county  was  of  litde  value  to  either  party,  and 
both  were  weary  of  a  contest,  to  which  they  could  perceive 
no  end.  This  state  of  mind  was  favourable  to  an  accomnfo- 
dation,  and  the  legislature  wisely  took  advantage  of  it.  The 
act  of  4th  Aprilj  1799,  was  passed ;  the  plan  of  which  was, 
to  offer  a  reasonable  compensation  in  money,  to  such  Penn* 
sylvania  claimants  as  were  willing  to  release  their  rights ; 
in  order  that  the  Commonwealth  having  thus  regained  the 
title,  might  confirm  the  estates  of  the  Connecticut  settlers  at 
a  moderate  price.  For  this  purpose  commissioners  were  to 
be  appointed,  whose  duty  it  would  be  to  value  the  lands;  and 
as  it  would  sometimes  happen,  that  there  would  be  disputes 
between  the  Connecticut  settlers,  the  commissioners  were  to 
decide  between  them,  according  to  their  oxvn  castom^y  in  a 
summary  way;  provided,  that  if  either  party  chose,  rather  to 
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have  his  caase  decided  in  the  Court  of  Common  Pkas,  he  1818. 
might  elect  to  have  it  so  done.  It  is  evident,  that  the  object  Sunhmy. 
of  this  law  was,  to  restore  peace  to  the  country  as  speedily  daiuv 
as  possible  ;  and  it  should  be  construed  liberally,  with  that  ^^^ 
view.  The  Connecticut  tides  were  sui  generis^  to  be  traced 
in  the  books  of  the  Susquehannah  Company ;  not  calculated 
to  stand  the  tests  of  a  strict  common  law  investigation,  and 
therefore  very  proper  to  be  decided  by  commissioners.  It 
was  doing  them  a  favour,  to  afford  them  that  mode  of  deti- 
siont  and  no  appeal  being  provided  for  by  the  law,  it  must 
be  conclnded,  that  the  judgment  of  the  commissioners  was 
intended  to  be  final.  But,  it  is  contended,  that  in  the  case 
before  us,  the  commissioners  had  no  jurisdiction,  because  the 
land  was  not  occupied  by  a  Connecticut  settler,  prior  to  the 
decree  of  Trenton.  The  words  of  the  law,  (act  4di  Aprils 
1799,  sect.  5.)  are  these  :~^  It  shall  be  the  duty  of  the  said 
commissioners  also,  to  ascertain  all  the  rights  or  lots  within 
the  said  seventeen  townships,  which  were  occupied  or  ac- 
qniredy  by  Connecticut  claimants  who  were  actually  settlers 
there^  at  or  before  the  time  of  the  decree  at  Trenton^ 
and  which  rights  or  lots  were  particularly  assigned  to  the 
said  settlers,  prior  to  the  said  decree,  Offreembltf  to  the  regu-* 
lotions  then  in  force  among  themJ^  Now,  in  the  case  be- 
fore us,  the  commissioners  decided,  that  the  land  was  occu- 
pied and  acquired  by  a  Connecticut  clumant,  an  actual  settler 
there  before  the  decree  of  Trenton^  and  was  particulariy  as- 
signed to  such  actual  settler  prior  to  the  said  decree,  agree- 
aUy  to  the  regulations  then  in  force  among  such  setders. 
This  decbion  is  in  the  very  words  of  the  act  of  assembly, 
except,  that  the  act  has  the  words,  who  were  actualfy  settlers 
there^Mud  the  expressions. of  the  commissioners  an  actual 
settler  there.  This  variation  is  of  no  importance,  liecause  a 
man  cannot  be  sax  actual  settler^  without  being  actually  a  set* 
tier.  According  to  the  decision  of  the  commissiQners  then  they 
had  jurisdiction ;  and  the  defendants  who  claim  under  David 
Dailey  are  estopped  from  controverting  it,'  because  when  he 
entered  his  claim  as  a  Connecticut  settler,  he  fls$erted^  by  im- 
plication, that  the  land  was  occupied  or  acquired  by  a  Con- 
necticut claimant,  who  was  an  actual  settler  at  or  before  the 
time  of  the  decree  of  Trenton.  Let  it  be  observed,  that  I 
give  no  opinioii,  (for  the  case  dots  not  require  it^)  whether  it 
was  necessary,  that  there  should  hove  been  an  actual  settler 
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1818.      cm  this  very  tract  of  land,  at  or  before  the  decree  of  Trenton^  or 
SunMiry.       whether  it  would  not  have  been  sufficient,  if  the  land  had  been 
Daiut     owned  by  one  who  was  an  actual  settler  within  the  seventeen 
UruiT.     townships.     I  say  the  case  does  not  require  this  point  to  be 
now  decided,  because,  be  the  construction  what  it  may,  the 
commissioners  have  made  their  decision  in  the  words  of  the 
law,  and  the  defendants  are  estopped  from  denying  their 
jurisdiction.    Taking  the  jurisdiction  then  for  grantedi  I 
have  already  given  some  reasons  for  thinking,  that  the  deci- 
sion should  be  conclusive*    Their  power  to  decide  is  to  be 
found  in  the  11th  section  of  the  act  of  4th  Aprit^  1799.     It  is 
there  enacted,  ^*  that  in  case  of  dispute  between  the  Connec- 
ticut claimants,  they  mzy  elect  to  have  the  same  decided  by 
die  said  commissioners,  or  appeal,  before  such  decision,  to  the 
Court  of  Common  Pleas  of  the  proper  county,  and  a  certifi- 
cate from  the  clerk  of  such  commissioners,  or  from  the  pro- 
thonotary  of  such  Court  of  Common  Pleas,  before  which  tri- 
bunal such  decision  may  be  had,  certifying  in  whose  favoiijr 
the  same  is  adjudged^  shall  be  good  evidence  to  obtain  a  pa- 
tent from  the  proper  office  aforesaid."    No  mention  is  made 
of  an  appeal  from  the  commissioners  in  any  part  of  the  law, 
nor  of  any  tribunal  jn  which  the  cause  can  be  re-heard  or 
brought  again  into  question.    The  act  of  4th  Aprilf  1799, 
and  its  supplements,  form  one  system  of  legislation  on  the 
same  subject.  In  the  supplement  of  6th  Aprils  1802,  there  is  a 
provision  which  operates  powerfully  in  favour  of  the  conclu- 
sive nature  of  a  decision  of  the  commissioners.   By  the  lOth 
section  of  that  supplementy  it  is  made  the  duty  of  the  com- 
missioners to  demand  and  ^^  receive  of  and  from  each  Coilh 
necticut  setder  and  claimant  applying  for  a  certificate  under 
the  act  of  4th  Aprils  1799,  or  the  said  supplement,  antf  deed 
and  document  of  title  under  the  Susquehanna  Company  relai* 
ing  to  the  lands  required  to  be  certi^ed^  which  may  he  in  the 
power  or  possession  of  such  Comtecttcut  claimant  or  settler, 
previous  to  the  issuing  of  any  certificate  for  such  lands  y  which 
deeds  and  documents  shall  be  transmitted  by  the  said  com- 
missioners to  the  secretary  of  the  land  office,  together  with 
all  other  papers  relating  to  the  said  commission,  when  re- 
quired by  the  Governor."     It  cannot  be  supposed,  that  it 
was  intended  to  disarm  a  man  of  his  tide  papers,  before  the 
suit  was  finally  decided.     In  case  of  a  dispute  between  a 
Connecticut  and  a  Pennsyhania  claimant,  the  commissioners 
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were  sot  authorised  to  decide  ;  but  in  such  case^  the  posses-      1818. 
sioD  of  the  papers  proving  the  Connecticut  title,  would  be  o(  Sunbwy. 
little  use.     A  case  a  good  deal  analogous  to  the  present,  ex*      Dailet 
istcd  in  that  part  of  the  state  which  borders  on  Virginia*      atirt. 
When  Penruylvania  and  Virginia  entered  into  a  compact  for 
the  settlement  of  their  boundaries,  it  was  agreed,  that  the  first 
grant  made  by  either  state,  within  the  disputed  territory, 
should  be  confirmed.     Virginia  appointed  commissionere  to 
settle  disputes  between  her  own  people ';  and  it  has  been  re* 
peatedly  decided  by  our  Courts,  that  in  disputes  between  Virgin 
niansj  the  certificate  of  the  Virginia  commissioners  was  con- 
elusive;  but  between  a  Virginian  and  a  Pennsylvanian^  it  was 
only  prima  facie  evidence.     The  same  principle  may  be  ap- 
plied to  the  seventeen  townships  in  Luzerne  county.     For 
the  decisions  of  the  Judges  of  the  Supreme  Court  on  the 
Virginia  cases,  I  refer  to  Smithes  lessee  v.  Browne^  and  Hyde'*s 
lessee  v.  Torrence^  2  Sm,  Z,.  131, 132,  notes. 

But  it  has  been  urged  on  the  part  of  the  defendants,  that 
the  evidence  oficred  by  them  was  proper,  to  shew  that  David 
Dailey  acquired  title  as  a  settler  under  Pennsylvania.  But 
here  again  the  defendants  are  estopped.  They  shall  not 
deny  the  declaration  of  their  father,  that  he  claimed  as  a 
Connecticut  settler^  and  so  claiming,  he  could  acquire  no  tide 
under  Pennsylvania.  It  would  be  monstrous,  if  one  could  ac* 
quire  title  under  the  state,  at  the  very  moment  in  which  he  was 
violating  her  laws,  and  by  the  very  act  which  was  in  direct 
violation  of  tht-m*  Neither  plaintiff  nor  defendants  have  a 
vestige  of  legal  title  before  the  act  of  4th  ApriU  1799,  be- 
cause, before  that  period  their  possession  was  considered  as 
tortious.  Neither  has  any  title,  but  from  the  bounty  of  the 
Commonwealth,  and  the  legislature  had  a  right  to  dispense 
that  bounty  on  their  own  terms.  This  is  an  additional  rea- 
son, why  neither  has  just  cause  of  complaint,  if,  for  the  sake 
of  restoring  quiet  to  the  country  it  was  thought  proper  to 
oblige  them  to  have  their  disputes  settled  speedily,  and  with- 
out appeaL  On  full  consideration,  I  am  of  opinion,  that  be- 
tween Connecticut  claimants  the  decision  of  the  commission- 
ers is  conclusive. 

There  is  another  bill  of  exceptions  on  the  record.  The 
application  of  Zebulon  Marcey  was  for  300  acres,  but  the 
commissioners  gave  him  367  acres.  The  defendant's  coun- 
sel prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff 

Vol.  IV.— O  o 
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1818.      could  not  recover  more  than  500  acres ;  but  the  Court  was 
Srnibvty.       of  opinion,  that  he  might  recover  the  whole  367  acres.    The 
Daiut     Court  was  right.   The  act  of  6th  Afrilj  180?,  sect.  9,  directi 
Atnr.     ^^  commissioners  to  survey  and  certify  the  whole  of  each 
tract  claimed  by  a  Connecticut  claimant,  who  shall  establish 
his  title  thereto.    8o  that  if  upon  actual  survey,  the  tract  was 
found  to  contain  more  or  less  than  the  claimant  supposed, 
that  was  immaterial ;  the  commissioners  were  to  ascertain 
the  quantity,  and  give  the  claimant  the  tehoie  tract  to  which 
he  had  shewn  tide.     I  am,  therefore,  of  opinion,  that  the  de- 
cisions of  the  Court  of  Common  Pleas,  were  in  all  respects 
right,  and  their  judgment  should  be  affirmed* 

Judgment  affirmed. 


4ir80O 

IS86W 


Whitmire  agamst  if  A?iZR. 
TVutnd^,  Ik  Eruoiu 

Janets. 

ReehaUor  IN  thb  case  two  points  were  determined,  which  The 

iMtratfmT    Court  considered  as  settled. 

the  wtrrantee 
down  to  the 

pfttentee,  are      1 .  In  ejcctmentf  the  plaintiff  having  produced  a  patent  with 

agunMade-   rccitals  of  the  tide  from  the  warrantee  down  to  the  patentee, 

^^^^  "^^    Rnd  the  defendant  standing  on  his  possession,  but  shewing  no 

teinon  akme,  title,  the  recitals  in  the  patent  are  evidence  against  him. 

and  ihewaMi      ^    ^  Judgc  took  the  probate  of  one  of  the  witnesses  to  a 

Tt^pro-     deed,  and  certified  the  same,  but  not  under  his  seal ;  the 

tbe  vknenet  deed  was  held  to  be  well  proved. 

toadacdyoer- 

tiSedbja 

Judge,  bat  not     Bellas^  for  the  plaintiff  in  error. 

undrrbkaealy 
itrafioieBt. 

Bradford  and  Holly  contra. 
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1818. 

Levy  against  The  Commissioners  of  Northumberland  ' 

county. 

In  Error.  Thurtday, 

June  18. 

THIS  action  was  brought  by  Daniel  Levy^  esq.  late  pro-    The  asch 
thonotary  of  Northumberland  county,  against  the  commis-J^^iofssth 
sioners  of  that  county,  for  fees  on  account  of  official  services  Mareh,  im, 
performed  for  the  use  of  the  county.     It  had  been  the  prac-  avaythe  n^ 
tice  before  the  passing  of  the  fee  biU  of  28th  March^  ^^^^y^^l^i^^T^I^' 
for  the  officers  to  charge  fees  for  certain  services  for  which  the  •**^***Kr 
existing  fee  bill  had  made  no  allowance.   These  were  known  the  pmmmoT 
by  the  name  of  compensatory  fees.     On  the  trial  of  thisJ^^^JJJ 
cause,  the  Court  gave  their  opinion,  that  since  the  passing  of  br  lav  allow- 
that  law  no  such  compensatory  fees  could  be  allowed,  even  for    peei  for 
services  performed  before  the  passing  of  the  act,  and  to  this  ^^  **Sm^ 

opinion  the  counsel  for  the  plaintiff  excepted.  an  offioer, 

whether  men- 
tiooed  ID 

Huston  and  Watts^  for  the  plaintiff  in  error.  theuueof 

feet  whieh  ez« 
iated  prior  to 

Hepburn  and  Hall,  for  the  defendants  in  error.  the  aetof 

^  1814,  or  not, 

eaoDOt  be  at- 

The  opinion  of  the  Court  was  delivered  by  loved,  bat  it 

TiLGHMAN  C.  J.    The  question  depends  on  the  26th  sec*  ■ome'eoaipeQ. 
tion  of  the  act  of  the  28th  March^  1814.    It  is  not  intended  "^  f«^^ 

,        «  i.    •  Moeuooedbj 

to  express  any  opinion  as  to  the  allowance  of  the  compensa- aMient  oaai*, 
tory  fees  charged  by  the  plaintiff  for  services  performed  be-  22r«S^ 
fore  the  act ;  but  assuming,  that  in  certain  cases  such  fees 
might  be  allowable  before  the  act,  we  are  to  decide,  whether 
they  are  taken  away  by  that  act.  To  take  away,  by  retro- 
spect, what  a  man  had  earned  under  the  existing  law,  seema 
so  contrary  to  justice,  that  a  law  shall  never  be  so  construed, 
unless  the  intention  is  clearly  expressed.  Now  so  far  is  the 
act  of  1 814,  from  clearly  expressing  such  an  intent,  that  in  my 
opinion,  the  intent  is  plainly  to  the  contrary.  The  words  are 
these,  (sect.  26,)  ^  If  any  officer  whatsoever  shall  take  greater 
or  other  fees  than  is  herein-before  expressed  and  limited,y0r 
any  service  to  be  done  by  him  after  the  1st  day  of  September 
next^  in  his  office,  or  if  any  officer  shall  charge  or  demand 
and  take,  any  of  the  feet  herein  before^mentioned,  where  the 
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1818.      business  for  which  such  fees  are  chargeable,  shall  not  have 
Sunbury.       been  actually  done  and  performed,  or  if  any  officer  shall 
Levt       charge  or  demand  any  fee»  for  any  service  or  services  other 
The  Coramis-  than  those  expressly  provided  for  by  this  act,  such  officer 
Northami^r.  ^^^^^  forfeit  and  pay  to  the  party  injured  j550,  to  be  recover- 
land  coanty.  ed  as  debts  of  the  same  amount  are  recoverable ;  and  if  the 
Judges  of  any  Court  of  this  Commonwealth  shall  allow  any 
officer,  under  any  pretence  whatever,  any  fees  under  the  de- 
nomination of  compensatory  fees,  for  any  services  not  speci- 
fied in  this  act,  or  some  other  act  of  assembly,  it  shall  be  con- 
sidered as  a  misdemeanour  in  his  office.'^ 

The  object  of  this  section  is,  to  mal^e  an  end  of  all  compen- 
satory fees  for  services  performed  after  the  1st  September^ 
1814 ;  and  for  all  such  services,  to  confine  the  officers  stricdy 
to  .the  table  of  fees  established  by  that  act.  When  it  is  said, 
that  the  officers  shall  not  take  greater  or  other  fees  than  are 
in  the  said  act  expressed,  for  services  to  be  done,  after  the  Ist 
September 9  1814,  it  is  plainly  implied,  that  for  services  done 
before  that  day  they  may  take  such  fees  as  were  allowed  by 
law  at  the  time  of  the  passing  of  the  act.  And  in  order  to 
give  sense  and  consistency  to  the  wKole  section,  these  words, 
"ybr  services  to  be  done  after  the  1st  September^  1814,"  arc 
to  be  understood  throughout.  Any  other  construction  would 
make  monstrous  absurdity.  With  regard  to  that  part  which  re* 
lates  to  the  Judges^  for  instance,  it  cannot  be  supposed,  that 
they  are  not  to  allow  those  fees  which  the  officer  may  law- 
fully charge*  But  to  say,  that  the  officer  is  to  be  governed 
by  the  new  fee  bill,  only  as  far  as  respects  services  done  afier 
the  1st  September^  1814,  and  yet  that  a  Judge,  in  taxing  the 
officer's  costs,  must  look  only  to  that  fee  bill,  (so  far  as 
respects  compensatory  fees,)  for  services  performed  be/bre 
the  1st  September^  1814,  would  be  in  effect,  to  permit  the 
officer  to  charge  his  fees  by  one  law,  and  yet  deprive  him  of 
those  fees,  by  compelling  the  Judge  to  tax  them  by  another 
law.  This  is  too  great  injustice,  and  too  great  absurdity  to 
impute  to  the  legislature,  even  if  the  words  were  doubtfuL 
But  they  are  plain  enough.  The  charging^of  tiie  fees  by  the 
officer,  and  the  sdlowance  by  the  Judge,  must  be  referred  to 
the  same  object,  viz.  £ees  for  services  performed,  after  the 
1st  September^  1814.  The  words,  or  some  other  act  ofassem- 
biy^  towards  the  end  of  the  section,  are  to  be  understood  of 
other  actar  which  should  be*  thd'eafter  nuide*    With  regard 
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to  compensatory  fees  in  general^  the  subject  was  consideffed      1818. 
by  this  Court,  in  the  case  of  Irwin  v.  The  Commissioners  ofSunhm^ 
Northumberland  county.  '  And  it  was  our  unanimous  opinion,       hgrt 
that  the  principle  of  charging  kesfor  every  service  perform-  ^y^  <5nim' 
er  by  an  officer^  whether  mentioned  in  the  legal  table  of  fees    noneit  oi 
or  not,  could  not  be  supported.     Some  compensatory  fees  k^^t/* 
were  sanctioned  by  ancient  usage»  but  there  were  many  ser- 
vices for  which  the  officers  had  been  allowed  nothing,  and  of 
this  they  ought  not  to  complain,  because  they  always  had  the 
option  of  avoiding  the  trouble  by  resignation  of  the  office.   I 
have  thought  proper  to  refer  to  this  decision,  in  order  that  it 
DUiy  be  laid  before  the  Court  of  Common  Pleas,  when  this 
case  shall  be  tried  again.    I  am  of  opinion,  that  the  judgment 
ahottld  be  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


FircATE  against  Cox£« 
In  Error. 


June, 


£RROR  to  the  Court  of  Common  Pleas  of  Centre    Great 


re- 


COUIIty.  gwdUtobe 

turnofade- 

Coxe,  the  phuntiflF  below,  claimed  the  land  for  which  thUp'e'^'^' 

ejectment  was  brought,  under  a  warraat  to  William  King^  SeM*  of  il 

on  which  a  survey  was  made  on  the  18th  November^  1785.  oroomen 

It  was  proved,  that  a  survey  was  actually  made  with  lines  ^[j^^'j^' 

and  comers  marked^  excluding  the  land  in  dispute,  which  >;  presamiog, 

1  t_        1     •        1-  !_•   L  1  A  llurt  the  far- 

was  complete,  except  the  closmg  line  which  was  left  open,  yej  vat  made 

The  plaintiff  asserted,  that  this  survey  had  been  relinquished  JinSJ^i 

imd  another  made  in  its  stead,  including  the  land  in  coatrover-  ning  of  one 

ay,  according  to  the  return  which  was  given  in  evidence.   The  tdB^nt  n> 

defendant  denied,  that  any  survey,  according  to  the  return,  JJl^**,SfiI«n^^ 

had  ever  been  made.     There  was  strong  evidence,  that  at 

least  one  of  the   lines  had  been  run  and  marked  on  the 

l^«uttd ;  wdA  the  Court  gave  it  in  charge  to  the  jury,  that  the 
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i818«     running  of  one  libe  would  be  sulEciait  to  establish  ikt 
ammkiny,       return. 

FlWATl 

^^^  The  jury^  accordingly,  found  for  die  plaintiff;  and  the 

cause  being  removed  to  this  Court,  the  question  arising  oat 
of  the  Judge's  charge  was  argued  on  the  27th  June,  1816, 
by  Hale  and  Huiton^  for  die  plaintiff  in  error^  and  by  Bum» 
side^  Watta  and  Duncan^  for  the  defendant  in  oror.  And 
now,  after  stating  the  fapts. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAK  C.  J.  Had  the  charge  been,  that  great  regirA 
should  be  paid  to  the  return  of  the  surveyor,  and  that  even 
slight  proof  of  lines  or  comers  marked,  would  justify  the  juiy 
in  presuming,  that  the  survey  was  made  as  returned,  I 
should  have  heartily  agreed  with  it.  But  I  think  it  was 
going  too  far  to  say,  that  although  only  one  line  was  run  and 
marked,  it  was  sufficient.  Were  the  question  only  between 
the  Commonwealth,  and  a  person  who  had  paid  for  the  land, 
especially  if  a  patent  had  issued,  there  would  be  great  reason 
for  holding  the  return  to  be  sufficient  evidence  of  a  survey. 
But  this  case  is  different  where  a  third  person  is  concerned. 
In  the  present  instance,  for  example,  the  defendant  rel3ring 
on  the  lines  which  were  marked,  might  have  innocently  taken 
up  die  land  in  contest,  as  vacant.  I  say  it  might  have 
been  so ;  whether  it  was  so,  I  know  not,  for  that  was  a 
fact  disputed.  It  has  been  usual  for  surveyors  not  to  make 
an  actual  running  of  the  closing  line ;  they  leave  that  open^ 
in  order  to  enable  them  to  correct  the  survey,  if  necessary, 
when  they  have  calculated  the  quantity  of  land  included  in 
the  lines;  they^dien  close  the  survey  on  paper,  and  some- 
times shorten  or  lengdien  one  of  the  lines,  in  order  to  naake 
the  quantity  correspond  with  the  warrant.  This  practice  is 
very  convenient,  and  has  been  sanctioned  by  long  usage. 
But  to  return  a  survey,  altogether  different  from  that  which 
was  run  and  marked,  is  what  I  suppose  never  to  have  been 
practised,  and  what  cannot  be  justified.  There  is  no  doubt 
but  a  survey  regularly  made,  and  not  returned,  may  be  relin* 
quished,  and  anodicr  made  and  returned  instead  of  it.  And 
if  that  was  done  by  the  plaintiff,  it  was  all  very  well.  Nei* 
ther  should  I  object  to  a  charge  which  pressed  upon  the  jury^ 
the  propriety  of  presuming,  that  a  sworn  officer  had  told  the 
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truth,  if  even  a  few  marks  on  the  ground  were  in  correspond^     1818. 
ence  with  the  survey  returned.     But  in  the  case  now  under  Sunhny^ 
consideration,  it  was  laid  down,  I  think  too  peremptorily,     Fm^n  ^ 
that  it  was  a  good  survey,  although  only  one  line  was  run      -*• 
and  marked.    The  law,  with  respect  to  the  running  and 
marking  of  surveys  will  be  found  correctly  explained,  in  the 
cases  of  Nicholases  kssee  v.  HoUiday^  2  8m.  L.  256.    Drinks 
er*s  lessee  v.  HoUiday^  2  Sm.  L.  255f  and  Todet^s  lessee  v. 
FUmming^  2  Sm.  L.  256.     I  am  of  opinion,  that  it  should 
have  been  left  to  the  jury  to  decide,  whether  a  survey,  ac- 
cording to  the  return,  had.  or  had  not  been  made.     That  not 
having  been  done,  the  judgment  should  be  reversed,  and  a 
venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded* 

It  is  proper  to  mention,  that  the  opinion  of  the  late  Judge 
T£ATEB»  who  heard  the  argument  in  this  case,  corresponded 
with  that  which  I  have  just  delivered. 


Burns  agairist  Buens. 
*     In  Error. 


June. 


AN  issue  of  devisavit  vel  non  having  been  directed  by    iftntii 
the  register's  court  of  Mifflin  county  to  determine  the  validi-  Jj^'JJjj^^^JJ 
ty  of  a  paper,  purporting  to  be  the  last  will  of  James  Burns^hwaA^  intend- 
it  was  tried  in  the  Common  Pleas  of  that  county,  on  the  I9th  {^  iLtf^^ 
JKoy,  1817,  when,  after  much  contradictory  evidence  *^*d  Jjjj^^fii^*' 
been  given,  which  was  left  to  the  jury  to  decide,  the  Court  fim,  the  tair 
kdd  down  certain  principles  of  law,  one  of  which  was  consi-^^^j^^^ 
dered  by  the  counsel  of  the  plaintiff  in  error,  to  be  erroneous.  ^/TTlTJ  •^^ 
The  circumstances  of  the  case,  and  the  exceptionable  part  of  wiiimtend«d 
the  charge,  sufficiently  appear  in  the  opinion  of  the  Court,     ^^er^roof 

unoeeessarj 
to  gi?e  Ttlidity  to  tn  original  vUl,  viz.  proof  b^  two  witnewes. 
Evidenee  of  the  intention  of  the  tesutor,  as  to  whieh  will  he  inten<led  to  destrof,  maj  be  rebut- 
ted by  eontrary  eTidenoe,  though  but  by  one  witness. 

The  net  of  assembly  being  silent  as  to  revocations  m  law,  questions  arising  on  snob  reToeationSy 
■nat  be  prared  as  other  matters  of  CmC^  without  regard  to  the  form  pretoribed  by  the  act  of  asttm* 
%  for  the  probate  of  wills. 
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1818.         Carttken  and  HalL,  tat  tbe  plaintiff  in  error. 

BuRjrs  Huston  and  Watts j  for  the  defendant  in  error. 


V. 


The  ophuon  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  This  cause  was  tried  in  the  Commott 
Pleas,  on  an  issue  directed  by  the  Register's  Court  to  decide 
the  validity  of  a  writing  exhibited  as  the  last  will  and  testa* 
ment  of  James  Burns  deceased.  The  error  assigned,  is  in 
the  charge  of  the  Court,  It  appears  from  the  evidence,  that 
James  Burns  bad  made  two  wills  ;  the  first,  written  by  WtU 
Ham  Starrettf  and  the  last,  (the  one  in  question,)  by  Thomas 
JUeminger.  The  will  written  by  Meminger  was  produced 
on  the  trial,  and  well  proved,  according  to  the  law  of  Penn^ 
syhama.  The  objection  to  it  was,  that  the  testator,  about 
two  months  before  his  death,  having  both  wills  in  his  hands, 
threw  the  one  drawn  by  Starrett  into  the  fire,  intending  to 
leave  that  which  was  drawn  by  Meminger;  that  he  supposed 
he  actually  had  bmnt  the  one  drawn  by  Meminger^  and  conti- 
nued under  that  deception  to  the  time  of  his  death,  his  wife 
having  taken  that  will  from  him,  immediately  after  he  had 
burnt  the  other,  and  preserved  it  without  his  knowledge  until 
he  died.  On  this  subject,  the  evidence  was  contradictory,  so 
as  to  leave  it  doubtful,  whether  the  testator  really  knew,  or 
not,  which  will  he  had  l»umt.  The  presiding  Judge  summed 
up  the  evidence,  and  made  many  pertinent  remarks  to  the 
jury ;  he  told  them,  however,  that  he  would  "  lay  down  some 
principles  to  guide  them;*^  and  although  in  the  conclusion  of 
his  charge  he  submitted  it  as  a  matter  of  fact^  whether  Ro' 
bert  Burns  intended  at  the  time  of  his  death,  that  the  writing 
drawn  by  Meminger  should  be  his  last  will,  yet  we  must  sup* 
pose  that  the  jury,  in  forming  their  decision,  paid  regard  to 
the  principles  of  law  laid  down  by  the  Court.  One  of  these 
principles  was  expressed  as  follows : — ^^^  A  will  intended  to  be 
cancelled^  mat/  be  resuscitated  in  the  same  manner^  and  by  the 
same  proof  as  the  making  a  will.  There  must  be  full  proof 
to  give  it  new  life,'*^  From  these  expressions,  the  jury  must 
have  understood,  that  if  Burns  intended  to  destroy  the  wiQ 
drawn  by  Meminger^  that  will  could  not  be  established  with- 
out such  new  proof  as  would  be  necessary  to  the  validity  of  an 
original  will ;  that  is  to  say,  proof  by  two  witnesses.  It  is  a 
strong  circumstance  in  this  case,  that  the  will  drawn  by  Mem- 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA-  297 

ing'try  was  ftifly  proved.     What  then  was  to  destroy  its  cffi-      1818. 
cacy  ?    It  is  invsdidated,  say  the  defendants,  by  the  intent  to  Simbwy, 


turn  it.  If  he  had  actually  burnt  it,  there  would  have  been  Burhs 
an  end  of  it.  But  the  will  remaining  in  existence,  it  is  a  mat-  buriis. 
ter  of  fact  in  the  first  place,  whether  he  intended  to  bum  it 
or  not,  and  it  is  also  a  matter  of  fact,  whether,  supposing  he 
did  intend  to  bum  it,  he  did  not  afterwards  know,  that  it  was 
in  existence,  and  intend  that  it  should  sund  for  his  will. 
These  facts  are  to  be  proved  as  facts  in  general^  and  not  ac- 
cording to  the  mode  prescribed  by  the  act  of  assembly,  for 
the  probate  of  a  will.  The  act  requires  two  witnesses ;  but 
I  apprehend,  the  evidence  given  by  the  defendant  of  the  in- 
tention of  Bums,  at  the  time  he  threw  one  of  the  wills  into 
the  fire,  may  be  rebutted  by  contrary  evidence,  though  but 
by  one  witness.  Suppose,  for  instance,  it  had  been  proved 
by  one  witness,  that  Burns  had  said,  he  had  intended  to 
bora  the  will  drawn  by  Meminger^  but  discovered  after- 
wards, that  he  had  not  burnt  it,  and  was  glad  of  it,  as  he 
thought,  upon  further  reflection,  that  it  contained  the  best 
disposition  he  could  make  of  )iis  estate,  and  should  preserve 
it  as  his  last  will ;  why  should  not  this  evidence  be  suffi- 
cient to  establish  a  will,  which  was  well  proved  by  other  wit- 
nesses ?  It  is  not,  properly  speaking,  evidence  to  prove  the 
will,  but  to  take  oiT  the  effect  of  other  evidence,  which:  had 
shewn  a  design  to  destroy  it.  The  act  of  assembly  is  silent 
as  to  revocations  in  laWy  such  as  burning,  cancelling,  &c. 
therefore,  when  questions  arise  on  such  revocations,  they 
must  be  proved  as  other  matters  of  fact,  without  regard  to 
the  form  prescribed  by  the  act  of  assembly,  for  the  probate 
of  a  will.  It  appears  to  me,  therefore,  that  the  cause  was 
submitted  to  the  jury,  under  a  direction  in  matter  of  law,  by 
which  they  might  easily  be  misled,  and  it  is  impossible  to 
say,  what  their  verdict  would  have  been,  had  the  law  been 
laid  down  correctly.  This  is  the  only  part  of  the  charge 
which  is  exceptionable,  but  as  it  went  to  a  very  important 
point,  I  am  of  opinion,  that  the  judgment  should  be  revers- 
ed, and  a  venirc/acias  de  novo  awarded. 


Judgment  reversed,  and  a  ventre  facias 
de  novo  awarded. 


Vol.  IV— P  p 
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1818. 

Stmbwy. 

ViNCEKT  against  The  Lessee  of  Huff, 

Ih  Erjior. 

June. 

Theacuof  THIS  was  a  writ  of  error  to  tbe  Court  ef  ComnMii 
^j'lr^nein  Plcas  of  Lt/comiTig  county*  in  an  acdon  of  ejectment  hrougkc 
the^rM  of  by  the  lessee  of  Edmund  Huf^  tbe  defendant  in  error,  agunst 
duty  are  evi-  Peter  Fincenty  m  February,  1799.  A  number  of  exception* 
f^h^J  ^^^  ^^^  ^  ^^  ^  ^«  admission  of  testimony  as  to  tbe 
made  ator-  charge  of  the  Court ;  all  of  which  are  fully  stated  and  ex- 
wtMcb  are  Dot  phuncd  in  tbe  opinion  of  the  Court. 

official  are  not 

A^depo^'iioQ     Greenough  and  Hall^  for  tbe  plaintiff  in  error. 

taken  under  a 

^ihout  notiM     Bella*  and  Watts,  for  tbe  defendant  in  error. 

to  the  oppoaite 

£e  readtneTi-  The  Opinion  of  the  Court  was  delivered  by 
•*iJlS^**Sf^  Gibson  J.  Both  parties  chum  under  an  application  of  die 
aogau  interett  3d  April,  1769,  in  the  name  of  John  Palmer.  On  Ac  17tb 
SrthedStoSte,  October y  irei,  a  burvcy  was  made  by  Charles  Lukens^  the  de- 
*"'a^tb^'  puty  surveyor,  in  tbe  name  of  John  Palmer.  The  plaiiitiff 
and  croaMt-  alleges  the  beneficial  interest  was  in  Jesse  Lukens;  and  that 
nMnethe  wit.  ^^  derives  tide  from  him.  The  defendant  claims  under  John 
'^^^  ^^^  Lukens,  the  father  of  Jesse^  then  and  until  the  time  of  his 
protbonotary  death  the  surveyor  general  of  the  land  office,  and  who,  the 
d!^ceof  the  defendant  says,  was  the  owner  of  the  location  and  siirvcy- 
iMoing^r-  The  survey,  with  certain  indorsements  on  it  in  the  hand- 
uini'orawrit.^i*itii>g  of  Charles  Lukens ^^w^c^  given  in  evidence  by  die 
roereiymi-     P^^^Qtiff  Without  objection ;  but  an  indorsement, dated  tbe 

notes  of  the 

officer ;  aiid  the  writ  itieir,  ^aitb  tbo  return  indoned  on  it,  ahonld  be  prodneed. 

When  a  deposition  is  to  be  taken  before  a  justiM  of  the  peace  on  mterrogatories,  it  ia  bis  daCy 
to  put  tbe  iiiterrogatoriet  separately  to  the  witness,  and  obtain  a  distinct  answer  to  eaMi  $  and  if  fbi* 
witness  refuse  to  answer,  b«  shoold  certify  that  fact  at  the  foot  of  tbe  depoiitioo.  If  tbMO  thinsa  he 
not  done,  the  deposition  cannot  be  read  in  evidence. 


If  ooe  party  prove  by  evidence  m  witaess  to  be  iotereited,  tbo  witnen  eiuHiot  purge  hinmlf  of 

\  hiso^ 

lease  Gy  a  tenant  in  possesiion  of  all  bis  iatereat  in  the  land,  wiH  not  make  him  a  compeCest 

witness  for  his  landlord  i  beeaase  he  is  interested  in  supporting  the  title  aoder  which  hokoUs  poa- 


tbe  interest  by  his  own  oath. 
A  release  by  a 


session.  Upon  the  sione  principle,  evideoee  that  the  title  is  vested  In  another  peraoo,  will  noft 
snake  him  competent ;  because,  if  the  plaintiff  shoold  recover,  he  it  liable  to  be  tnnied  oat  oC 
possession. 

In  Pennsylvania,  that  is  to  be  considered  as  abeady  done,  which  chancery  would  enforee  tbe 
performance  of.  Where,  therefore,  a  plaintiff  cannot  enforce  a  tpeeifie  exeeutioo  of  his  euotract 
against  tbe  defendant  or  tboce  under  whom  be  claims,  he  cannot  recover  in  ejeotmeot.  He  oun- 
not  recover  without  having  paid  or  tendered  the  purchase  money  before  bringhv  aoit. 

If  tlie  Court,  on  being  requested,  refuse  to  ioitnict  tbe  juiy  on  a  pomt  of  law,  H  is  error. 
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27th  October 9  1783,  was  objected  to^  but  admitted.  It  was  1818. 
in  theee  words :— ^^  Sent  a  copy  to  John  LukenSy  esq.  the  Sunhury. 
land  being  the  property  of  the  representatives  of  JesMe  VnrcufT 
Lukens.  I  have  been  informed,  that  Jesse  had  sold  it  to  one  ^j^^.  ^^^^  ^ 
yonesy  who  did  not  comply  with  the  terms  of  the  contract,  Hui?. 
which  was  merely  verbal/'  Signed,  Charles  Lukens.  It  is 
to  be  observed,  the  survey  was  not  returned  into  office  till 
^er  the  death  ofjohn  Lukens^  for  it  appears  by  an  indorse- 
ment, it  was  brought  to  the  office  on  the  %7th  July^  1790,  by 
Major  Lenoxy  one  of  his  executors.  It  is  clear,  that  any  act 
of  a  deputy  surveyor  done  in  a  course  of  official  duty,  is  ^vi« 
dence  to  shew  for  whom  he  made  a  survey ;  but  if  the  act  be 
unofficial,  it  is  inadmissible*  Hence  a  certificate  of  one  who 
had  been  a  deputy  surveyor,  that  at  a  previous  time  a  party 
had  paid  him  fees  for  making  a  survey,  was  held  incompetent 
to  prove,  that  the  survey  was  made  for  him.  Lessee  of  Clug- 
ffage  V.  SwaUj  4  Binn.  ISO.  For  the  ssune  reason  the  deda* 
radons  of  a  deputy  surveyor,  though  dead  at  the  time  of  the 
trial,  that  he  made  a  certain  survey,  under  an  order  from  the 
proprietaries,  are  not  evidence.  Lessee  of  Bonnet  v.  Deve^ 
baughy  3  Binn*  175.  In  the  present  instance  the  indorsement 
was  not  an  official  act,  but  a  private  memorandum  of  a  family 
transaction  at  a  time  when  Charles  Lukens  had  ceased  to  be 
the  deputy  surveyor  of  the  district,  and  altiiough  he  might 
return  surveys  theretofore  made  by  him,  he  had  no  other  au- 
thority. He  could  not  by  his  declarations  or  any  other  act 
sdkct  the  interest  of  any  person.  That  John  Lukens  consi- 
dered the  matter  as  a  fiunily  transaction,  is  evident  from  his 
keeping  the  paper  in  his  possession  till  his  death.  This  copy 
of  the  survey  was  not  transmitted  to  him  in  his  official  capa- 
city, or  it  would  have  been  filed  in  the  surveyor  generaFs 
office.  The  evidence,  therefore,  should  have  been  rejected. 

The  plaintiff  offered  a  receipt  for  50/.  part  of  the  purchase 
xnone^of  the  land  in  question,  signed  hyCharks  Lukens  admi- 
nisttator  of  Jesse  Lukens;  the  defendant  object^id,  that  no  evi- 
dence of  tide  in  Jesse  had  been  given,  to  lay  a  foundation  for 
dlis  evidence.  This  w^  not  true  in  point  of  hct ;  for  on  the 
draught  of  survey  returned,  there  was  this  indorsement^ 
"  John  Pabner  now  Jesse  Lukens.^^  This  was  at  least  some 
evidence  of  a  beneficial  interest  in  the  latter. 

The  deposition  of  John  Baker,  taken  under  a  rule  of 
Court,  but  without  notice,  was  admitted.    There  was  some 
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1818«     evidence,  that  one  Robert  ^uayy  on  whom  notice  had  been 
Simkmy.       served^  and  who  is  said  to  have  an  interest  in  the  land  m 
Turcnr     dispute,  attended  at  the  taking  of  the  deposition  and  crosa-^ 
IThr  lTmcc  of  g^amingd  the  Witness.   But  there  is  no  evidence,  that  he  had 
Uurr.       miy  authority  from  the  defendants,  and  his  interference  being 
an  act  merely  voluntary  on  his  part,  they  are  not  bound  by 
it.    Notice  to  special  bail,  is  not  sufficient  to  entide  a  depo- 
sition to  be  read  against  the  principal.     But  the  point  is  too 
clear  for  argument;  the  evidence  should  have  been  rejected. 

The  defendant  having  given  in  evidence  the  record  of  a 
former  recovery  between  the  panics,  offered  the  docket  ea- 
tries  of  the  prothonotary  as  evidence  of  the  issuing,  service, 
and  return  of  a  writ  of  habere  facia*  possessionem^  which  was 
over-ruled  by  the  Court.  In  this  there  was  no  error.  Those 
entries  were  but  the  minutes  of  the  officer,  and  inferior  to  the 
writ  itself,  with  the  return  indorsed  on  it,  which  should  have 
been  produced. 

A  deposition  of  Adam  WaU^^  offered  by  the  plaintiff,  was 
objected  to,  but  was  admitted.  It  was  originally  taken  be- 
fore an  associate  judge  of  Lycoming'  county,  but  the  defend* 
ant  wishing  to  have  the  benefit  of  a  cross-examination,  it  was 
agreed  by  the  parties,  that  a  supplementary  examination 
should  take  place  before  a  justice  on  interrogatories  filed^ 
This  was  accordingly  done,  but  it  appears,  that  one  of  the  in- 
terrogatories put  by  the  defendant,  which  was  material  to  the 
issue,  was  not  answered.  I  consider  the  evidence  takea  on 
these  two  examinations  as  constituting  one  whole.  This  de- 
position, therefore,  taken  on  interrogatories,  is  analogous  to 
evidence  returned  on  a  commission.  It  was  the  business 
of  the  justice  to  put  the  interrogatories  severally  to  the  wit- 
ness, and  obtain  distipct  answers  to  each ;  and  if  the  witness 
refused  to  answer,  he  should  have  certified  that  matter  at  the 
foot  of  the  deposition^  Each  party  was  respectively  entitled 
to  all  the  information  the  witness  could  give  i  and  t^is  depo- 
sition, evidently  imperfect  in  that  respect,  should  not  have 
gone  to  the  jury. 

Robert  ^ay  was  produced  as  a  ^iritness  by  the  defendants, 
and  rejected  on  the  ground  of  interest.  There  was  evidence^ 
that  after  a  former  recovery  by  the  defendants,  he  received  the 
possession  from  the  sheriff  as  their  agent,  that  he  remained 
in  possession  ever  since,  and  that  he  sometimes  claimed  the 
land  as  his  own.    On  the  other  hand  the  defendants  offered 
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^uatf  to  prove  on  his  voir  dire^  that  he  had  no  interest ;  and     1818. 
they  read  a  release  from  the  witness,  acknowledged  at  the  Sunbury. 
bar,  to  Joseph  T.  ^uay^  transferring  his  interest  if  any  to  the    Vixcbxt 
latter ;  and  in  addition,  they  offered  a  deed  from  David Lenox^  ^y^  ^^^  ^ 
surviving  patentee,  in  trust  for  the  heirs  and  devisees  of  jfohn       Huff. 
Luk^s  to  Daniel  Smithy  and  a  deed  from  Smith  to  Joseph 
Fearon^  who  is  said  to  be  the  real  defendant  in  the  cause.  It 
is  most  certain,  that  the  witness  could  tiot  be  examined  to 
prove  his  own  competency.    The  plaintiff  mig^t  have  exa- 
mined him  on  his  voir  dire  to  prove  him  interested,  and  if  he 
had  taken  that  course,  he  could  have  resorted  to  no  other. 
But  having  adduced  evidence  of  interest,  aliundCy  it  was  not 
competent  to  the  defendant  to  rebut  it  by  the  testimony  of 
^uay  himself.    The  release  of  the  witness  could  only  divest 
an  interest  in  the  land,  but  it  could  not  divest  his  interest  in 
supporting  the  possession  of  the  defendants,  under  whom  he 
came  in ;  for  on  a  recovery  in  this  action  he  and  his  tenants 
would  be  turned  out.    In  Bourne  v.  Turner ^  1  Str.  632,  the 
Court  refused  to  permit  the  landlord  to  be  substituted  in  the 
stead  of  his  tenant  in  possession^  for  the  purpose  of  making 
the  latter  a  witness,  he  being  liable  in  an  action  for  the  mesne 
profits ;  and  it  has  been  held  that  a  tenant,  though  not  a  party 
on  the  record,  is  not  a  witness  to  prove  possession  in  his 
landlord,  where  that  fact  was  necessary  to  a  defence  in  eject- 
ment^  for  such  evidence  was  to  support  his  own  possession. 
Tho  deed  from  Lenox  to  Smithy  and  from  him  to  Fearon^ 
could  have  no  greater  operation  than  the  release  of  the  wit- 
ness, and  did  not  answer  the  objection  arising  from  the  liabi- 
lity of  the  witness  to  be  turned  out  in  the  event  of  a  recovery. 
He  was  therefore  rightly  excluded. 

One  exception  yet  remains ;  it  is  to  the  charge  of  tha 
Court.  The  plaintiff  claimed  under  an  equitable  title  from 
yes9e  Luiens.  He  had  been  in  possession ;  had  nuuie  im- 
provements, and  there  was  some  evidenco  he  had  paid  the 
purchase  money.  The  defendant  requested  the  Court  to  in- 
struct the  jury^  that  the  plaintiff  could  not  recover,  without 
having  psud  or  tendered  die  purchase  money  before  he  brought 
the  present  suit.  This  was  a  material  part  of  the  case.  In 
Pennsylvaniaj  having  no  court  of  equity,  we  are  compelled  to 
consider  that  as  already  done,  which  chancery  would  enforce 
the  performance  of,  and  this  is  the  reason  why  an  acdon  of 
ejectment  may  be  supported  in  this  state  on  an  eqtutable  tide. 
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1818.     If,  therefore,  the  plaintiff  could  not  enforce  a  specific  execu* 
Sunbmy.      tion  of  hh  contract  against  the  heirs  or  rcpresentatires  of 
VurcsKT    ycMse  Luiens^  (and  that  he  could  not  without  payment  or  ten- 
The  Levee  of  ^^^  of  the  purchase  money  is  beyond  all  doubt,)  he  could  not 
HuFT.       recover  against  the  defendants.    To  the  request  of  the  de* 
fendants,  the  Court  answered  there  was  in  fact  evid€iice,,that 
the  money  had  been  paid*;  but  this  was  a  matter  for  the  con- 
sideration, not  of  the  Court,  but  the  jury,  who  might  have 
held  a  different  opinion.     The  defendants  had  a  right  to  the 
direction  of  the  Court  as  to  the  law,  in  case  they  should  be  of 
opinion,  that  only  a  part  was  paid ;  and  although  It  was  laid 
down  in  general  terms,  that  if  the  purchase  money  was  paid, 
the  plaintiff  might  recover,  yet  the  law  arising  from  the  con- 
verse of  the  proposition  was  not  stated.    The  Court  were  re- 
quested to  state  it ;  this  was  refused ;  and  it  is  error. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded* 


M*Co  Y  against  The  Trustees  of  Dickinson  College. 
In  Errob. 


June. 


Atidebj  ERROR  to  the  Court  of  Common  Pleas  of  N&rtlam- 

Tu^N'Sj.  *^rto.^coanty. 

oat  patent,  is 

ofiimitatioDs    -  The  Trustecs  of  Dickinson  College,  the  plaintift  in  diis 
irss^an^?*^  ejectment,  claimed  under  an  application  entered  in  the  land 
Urred  b^  aa  ofice  the  3d  Afril^  1 769,  and  a  survey  executed  the  9th  ynb/^ 
^a^^   trr%^  and  returned  the  28th  August^  177%.    The  land  had 
yem^"^     not  been  patented.    When  the  plaintifls  had  finished  Adr 
evidence^  the  defendant  offered  to  prove  a  possession  in 
himself  and  those  under  whom  he  claimed^  adverse  to  die 
pkuntiffs,  from  the  year  17B7  to  the  commencement  of  this 
suit.   This  evidence  was  objected  to  by  the  plaintifls,  and  re- 
jected by  the  Court     An  exception  to  the  opinion  of  the 
Court  was  taken  by  the  defendant,  and  whether  the  evidence 
was  legal  was  now  die  question. 
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Uarr  and  Smtpn,  for  the  plaindff  ia  error.    There  is  no*     1818. 
thing  in  England  vrhkh  reaembles  our  titk  by  warrant  tatdsmbmy. 
•arvey,  by  location  and  survey,  or  by  settlement^  without  pa-     M*c<Hr 
tent.    Nothing,  therefore,  can  be  deduced  from  the  law  of  xhe  TrmiMs 
Efighmdy  applicable  to  this  case.     Our  act  of  assembly  of  ^^j^^ 
96th  Marchf  IT^ti^jo)  which  was  intended  to  apply  to  slich    ^^^ 
estates  as  exbt  in  PftmByhmAof  declares,  thiit  no  person 
shall  maintain  any  writ  of  right,  or  any  other  real  or  posses^ 
sory  writ,  or  action  for  any  manor,  lands,  Secof  the  seisin  or 
possession  of  him,  her,  or  themsdlves,  his,  her,  or  their 
ancestors,  or  predecessiursf  nor  declare  or  allege  any  other 
seisin  or  possession  of  him,  her«  or  themselves,  his,  her,  or 
their  ancestors,  or  predecessors,  than  within  twen^Mme  years 
next  before  such  writ,  action,  or  suit,  so  hereafiter  to  be  sued, 
Gomnienced,  or  brought.    When  this  law  was  passed,  the  na^ 
tore  of  these  equitable  estates  was  perfecdy  underwood  bjr 
the  legislature*    Whatever  might  have  been  the  law  prior  to 
diat  period,  it  was  then  universaUy  known,  that  an  estate  held 
by  warrant  and  survey,  had  (saving  the  paramount  title  of 
the  Commonwealth,)  all  the  features  of  a  legal  estate ;  that  k 
would  descend ;  that  it  was  subject  to  dower  and  curtesy,  and 
soght  be  recovered  in  ejectment.    It  would  be  absurd  then 
to  suppose,  that  the  legUAature  intended  to  confine  the  ope-  / 

radon  of  the  act  of  limitations  to  the  estates  of  those  who  had 
paid  their  purchase  money  and  obtained  a  patent,  and  to  pro-» 
tect  the  imperfect  titles  of  those  who  had  been  in  de&ult.  It 
is  not  contended,  that  the  act  of  limitations  was  intended  to 
reach  the  Commonwealth ;  but  her  rights  may  be  protected 
Without  excluding  unpatented  lands  from  the  provisions  of 
die  act.  The  act  of  limitations  operates  as  a  transfer  of  die 
plaindff  *s  dtk  to  the  defendant^  who  has  been  in  possession 
twenty-one  ycMv,  and  the  Commonwealth  has  the  same 
remedy  for  the  seoovery  of  the  purchase  money  against  the 
person  in  possession,  as  against  him  who  was  originally  an- 
swerable for  it,  according  to  die  price  at  which  public  lands 
were  sold  atthe  dmehe  entered.  No  two  things  can  be  more 
unlike  than  the  present  case,  and  that  of  Morris  v.  Thomas^Ji) 
There  the  question  in  substance  was  between  the  Common- 
wealth and  a  person  who  had  made  no  settlement,  nor  had 
done  any  thing  by  which  an  incepdon  of  dtle  was  vested  ia 
him.    The  case  goes  no  further  than  to  decide,  that  under 

(a)  tSm.  A  «99.  (5)  5  Binn^. 
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1818.  such  circumsunces,  the  Commonwealth  may  sell  the  land  to 
Sunbwj,       another  person^  and  that  the  pnrchaser  shall  not  be  affected 

M<CoT  by  the  unlawful  posseasion  which  had  taken  place  bef<»«  he 
The  i>o8teet  received  the  grant. 

of  DiekiiiaoQ 

^^  Hepburn^  Hall^  and  WatU^  for  the  defendants  in  error. 

Before  the  defendant  below  excepted  to  the  Court's  opinion 
rejecting  the  evidence  which  he  offered  of  possession,  he 
ought  to  have  stated  the  nature  and  extent  of  the  possession 
he  intended  to  prove,  for  nothing  but  an  actual  occupancy,  a 
definite,  positive,  notorious  possession,  will  prevent  a  reco- 
very in  ejectment.  Jackson  v.  Schoonmaker.(a)  The  Com* 
monwealth  stands  in  the  place  of  the  proprietaries^  she  retains 
the  legal  title,  subject  to  an  obligation  to  convey  to  the  de- 
fendants in  error,  on  their  payment  of  the  purchase  money 
and  interestf  according  to  the  terms  of  the  original  agreement ; 
and  against  the  Commonwealth  it  has  been  decided  in  all  die 
states,  acts  of  limitations  do  not  run.  Tasier^s  lessee  v.  WfuU 
tingion^h)  If  the  defendants  in  error^  who  are  the  grantees 
of  the  Commonwealth,  and  for  whom  the  Commonwealth  is 
a  trustee,  are  barred  by  the  act  of  limiutions^  the  Common- 
wealth is  substantially  barred  also ;  because  the  contract  be- 
tween her  and  the  defendants  in  error,  will  be  destroyed,  and 
she  will  lose  the  purchase  money ;  or  at  least  she  cannot  re- 
cover interest  beyond  the  time  when  the  plaintiff  in  error  en- 
tered on  the  land  i  but  if  the  act  of  limitations  be  not  a  bar, 
the  original  contract  b  kept,  and  the  defendants  in  error  can 
only  obtain  a  patent  on  the  payment  of  the  whole  of  the  pur- 
chase money  and  interest*  By  settlement,  the  plaintiff  in 
error  could  acquire  no  dtle,  because  the  land  had  been  sur- 
veyed for  the  defendants  in  error,  before  his  tXkXxy ;  and  a  de- 
fendant is  not  allowed  to  give  evidence  of  improvement  and 
settlement  after  the  return  of  the  plaintiff's  survey.  Pigou  v. 
NevUL(c)  But  the  case  of  Morris  v.  Thomasy(d)  in  which  it 
was  decided,  that  the  act  of  limitations  is  no  bar  to  the  Com- 
monwealth or  her  grantee,  seems  to  put  the  question  to  rest. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.    By  the  act  for  the  limitation  of  ac- 
tions^ passed  the  26th  Marehy  1785,  no  person  shall  have 

(a)  8  /oAiM.  Rep.  230.  (c)  8  Sm.  L.  180. 

{b)  1  Bar.  &  M'ffen,  151.  (d)  5  £mn.  77t 
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or  maintain  any  real  or  possessory  writ  or  action,  for  any  1818. 
lands,  tenements,  or  hereditaments,  of  the  seisin  or  posses-  Sunbvy. 
sion  of  himself,  or  his  ancestors  or  predecessors,  nor  d6-  M<Cor 
dare  or  allege  any  other  seisin  or  possession  of  himself,  ^he  Truiceci 
his  ancestors  or  predecessors^  than  within  Zl  years  next  ^^!!?^^ 
before  such  writ  or  action,  hereafter  to  be  sued^  commen* 
ced,  or  brought.  The  evidence  offered  by  the  defendant 
went  directly  to  prove,  that  neidier  the  plaintiffs  nor  the 
persons  under  whom  they  derived  title  bad  been  in  posses- 
sion for  more  than  21  years  before  the  commencement  of 
the  suit.  Why  then  was  it  not  legal  evidence  i  Because^ 
say  the  plaintiffs,  the  land  not  having  been  patented,  the  legal 
title  remained  in  the  Commonwealth,  and  the  Commonwealth 
not  being  bound  by  the  act  of  limiutions,  neither  are  those 
persons  bound  whohold  the  land  under  the  Commonwealth. 
This  is  a  question  of  very  great  importance,  hitherto  unde- 
cided ;  and  in  order  to  judge  of  it,  we  must  consider  the  na- 
ture of  a  title  by  warrant,  or  application  and  survey,  without 
patent.  In  Pennsylvania^  lands  to  a  very  great  amount  are  held 
by  such  tides,  and  if  they  are  excepted  from  the  operation  of 
the  act  of  limitations^  no  inconsiderable  portion  of  the  state 
win  be  Ith  exposed  to  that  uncerttunty,  which  it  was  the 
object  of  the  act  to  prevent  It  was  the  custom  of  the  pro- 
prietaries of  Pennsyhaniaj  from  ancient  times  down  to  the  re- 
vcdution^  to  contract  for  the  sale  of  lands,  in  various  modes, 
and  to  deliver  possession,  without  receipt  of  the  purchase 
money.  But  in  such  case,  no  patent  was  issued ;  consequent- 
ly they  retained  the  legal  title.  The  tide  of  the  purchasers 
was  nd  gtnerisy  imknown  to  the  law  of  England^  and  at 
first,  not  wen  defined  by  our  own  law.  Until  towards  the 
year  1760,  rights  of  this  kind  were  considered  as  personal 
property.  About  that  time,  (I  will  not  undertake  to  fix  the 
period,)  they  assumed  a  more  important  character,  and  were 
considered  as  real  estate ;  and  it  is  certain,  that  at  least  from 
the  year  1760,  a  tide  by  warrant  and  survey  has  had  all  the 
principal  attributes  of  a  legal  estate^  saving  the  right  of  the 
proprietaries  and  of  the  Commonwealth  who  succeeded  to 
them.  It  will  support  an  ejectment,  it  descends  as  real  estate, 
it  is  to  be  conveyed  as  real  estate,  it  is  subject  to  the  rights 
of  dower,  and  tenancy  by  the  curtesy.  It  has  been  recognis- 
ed as  real  estate  by  acts  of  assembly ;  at  the  time  of  the 
passing  of  the  act  of  limitations,  it  was  perfectly  ondcrstood 
Vol.  IV.-.Q  q 
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IBIS,  hy  the  legisb^ure,  and  must  have  been  intended,  without 
Sunkurg.  doubt,  to  be  comprehended  in  that  act,  in  such  manner  as  not 
U'Cai  to  impair  the  right  of  the  Commonwealth.  Until  the  patent 
The  Trotoet  ^B^ties,  the  le^  title  is  in  the  Commonwealth,  and  the  act  of 
^c^^^  limitation  haa  no  force  against  the  Commonwealth.  Even 
without  having  recourse  to  the  pre-eminent  rights  which  ex- 
empt die  supreme  power  of  the  nadon  from  the  <^>eration  of 
sututes  in  which  it  is  not  expressly  named,  it  is  evident,  from 
the  nature  of  the  case,  that  the  possession  of  those  persons, 
who  hold  unpatented  lands,  is  not  adverse  to  the  Common- 
wealth. On  the  contrary,  the  nature  of  the  contract,  and  the 
custom  of  the  country  prove,  that  the  potoesuon  is  uadtf 
and  with  the  consent  of  the  Commonwealth.  But  as  to  all 
private  persons,  the  case  is  different,  and  it  would  be  attend- 
ed with  incalculable  mischief,  if  the  undisturbed  possession 
for  21  years  should  confer  title  and  safety  on  the  holders  of 
patented  lands,  but  be  of  no  avail  where  there  is  no  patent. 
He  words  of  the  act  of  limitations  embrace  both  cases,  nor 
is  the  least  trace  of  distinction  between  them,  to  be  found  ki 
that  act.  As  to  the  right  of  the  state,  it  is  the  duty  of  die 
Court  to  protect  it,  without  extending  their  protection  to 
others,  who  stand  in  different  circumstances,  and  who  cannot 
be.  protected  without  throwing  the  country  into  confusioK* 
It  is  to  no.  purpose  to  cite  cases  upon  the  Bridsh  statute  of 
limitations ;  they  are  inapplicable,  because  England  has  no 
species  of  property,  like  our  right  under  warrant  and  survey. 
I  have  said,  that  this  point  has  never  been  decided  in  Pauu 
9ylvania.  The  plaindff^s  counsel  seem  to  think  that  it  has 
been,  and  cite  the  case  of  Morris  y.  Thomas j  5  Bimu  77^  But 
an  examination  of  that  case  will  soon  shew,  how  different  it 
is  from  the  present.  The  plaindff,  (^Morrisy)  cliumed  under 
a  warrant  dated  the  3d  Aprils  1750,  and  a  survey  by  virtue 
of  that  warrant,  made  Slst  December^  1805.  But  it  is  to  be 
noted,  that,  the  warrant  was  indcscriptive,  so  that  no  dtk  to 
the  surveyed  land,  attached  till  the  execution  of  the  eurvey. 
The  defendants  claimed  under  an  improvement  in  1783,  unac- 
companied with  a  settlement  or  any  other  circumstance, 
which  would  be  the  commencement  of  an  equitable  title 
under  our  laws.  In  fact,  the  defendants  being  possessed  of 
an  adjoining  tract  of  land,  did  no  more  than  go  over  their 
lines,  and  cut  wood  on  the  vacant  land  of  the  Common- 
ipealdi.  Against  the  Commonwealth  then,  there  was  no  poa- 
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Bession  on  which  the  act  of  limitations  could  operate ;  neither      1818. 
coald  it  operate  as  a  bar  to  the  plaintiff,  (^(^rm^)  because  his  SunAury, 
title  to  the  land  in  dispute  commenced  only  on  the  81st  JDr-      m<Oot 
ccmber^  1805,  which  was  but  three  or  four  years  before  the^f^g  rJiwteet 
commencement  of  the  suit.   But  if  Morrises  survey  had  been  ot  DiekiMoa 
executed  in  the  year  1750,  soon  after  the  date  of  the  warrant,         ^^' 
the  law  would  have  adjudged  him  to  be  in  possession,  at  least, 
from  the  return  of  survey,  and  when  once  in  possession,  his 
title  would  have  been  of  that  kind,  upon  which  the  statute  of 
limitations  might  operate.     In  the  case  before  us,  the  survey 
was  returned  the  28th  Augvst^  177£,  and  fix>m  that  time  the 
estate  was  subject  to  the  act  of  limitations,  saving  the  right 
of  the  Commonwealth.    I  am  very  clear,  therefore,  that  the 
tiefendant's  evidence  ought  to  have  been  received*     At  the 
same  time,  I  desire  it  to  be  distinctly  understood,  that  I  give 
no  opinion,  nor  have  I  formed  any  opinion  beyond  the  point 
kamediately  decided.    The  defendants?  evidence  Ott|^t  to  be 
received ;  but  what  will  be  the  consequence  of  possession 
taken  without  tide,  as  to  the  extent  of  die  possession ;  or 
whether  such  possession  will  in  law  be  extended  beyond  the 
actual  inclosures  of  the  occupant,  is  a  question  not  now  be- 
fore us.    The  consequences  of  laying  down  general  princi- 
ples on  the  act  of  limitations  are  so  important^  that  I  hold  it 
my  duty  to  be  extremely  cautious  of  intimadng  any  opinion 
on  points  out  of  the  record.    Being  satisfied,  that  there  is 
error  appearing  in  this  record,  I  am  of  opinion,  that  the 
Judgment  should  be  reversed,  and  a  venire  faciae  de  novo 
awarded. 

Duncan  J.  having  been  of  counsel  with  the  defenditmts  in 
error,  did  not  sit  in  the  cause. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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1818. 

Sttfioury, 


Brysok  against  Ker  and  another  adnunisbator  of 
Irvine. 

Smoc  against  S^mt. 
In  Error. 


.lUHC» 


^•etkm  THESE  were  actions  of  debt  on  bonds  brought  ind^ 
i»ood»  H  vu  Court  of  Common  Pleas  of  Cohanlna  county,  by  die  defend- 
d^lSi^toT  ante  in  error  against  the  plaintiff  in  error,  in  which  the  d^ 
of  ptTment  fendant  below  pleaded  payment,  with  leave  to  give  die  special 
^▼e  tbe^  matter  in  evidence.  The  rejdication  in  each  sint  was  im 
ciai  matter  in  g^hif  gn^  issuc.  They  were  tried  before  arbitrators,  from 
deTeiidaiit  whose  award  the  puuntifls  appealed,  and  m  the  Court  of  Coai- 
SSfui!r^.inon  Pleas  it  was  agreed  tiiat  botii  causes  should  be  tried  to* 
^  bad  agreed  gether.  After  the  bonds  had  been  given  in  evidencct  the 
numiet  to  be  defendant  offered  to  prove,  they  were  given  in  part  payment 
^iSlit  *  for  a  tract  of  land  which  had  formerly  belonged  to  one  Lasur 
■booM  be  de-  rus:  that  a  short  time  after  die  defendant  had  purchaBed^an 
the  aiMiant  of  ejectment  was  brought  by  the  heirs  of  Lazarus  against  him> 
SJibTW^  ***  •**  employed  counsel  to  defend  the  said  ejectment,  and 
paid  tbem,  paid  Considerable  sums  of  money  in  conducting  fht  defence, 
liig^Tentbe  and  that  Robert  Irvine^  the  plaintiffs'  intestate,  agreed,  afor 
Siimiwerre. *^  said  ejectment  had  been  brought,  that  whatever  money 
quired  by  the  the  defendant  should  expend  in  feeing  counsel  and  for  other 
tiieCmiH of  neccssary  purposes  in  defending  the  said  ejectment, should 
w^"rfCo-  ^  deducted  from  the  amount  of  the  bonds,  and  that  he 
lambiaoauitj.  should  also  be  allowed  for  his  time  and  trouble. 

The  defendant  further  offered  to  prove^  that  all  die  efi* 
dence  above-mentioned  had  been  given  before  the  arbitraton 
who  tried  these  causes,  in  the  presence  of  die  plaintifi  of 
one  of  them ;  that  their  attorney  took  it  down  in  writing,  and 
that  no  objection  was  made  to  ite  admission. 

The  plaintiffs'  counsel  objected  to  the  admission  of  this 
evidence,  on  the  ground,  that  no  notice  of  the  special  natter 
intended  to  be  given  in  evidence  had  been  given,  agreeably  ts 
the  11th  rule  of  the  Court.  The  Court  rejected  die  evidence 
atid  this  was  the  foundation  of  tiie  present  writ  of  error; 
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The  opinion  of  the  Court  was  delivered  by  1818. 

Duncan  J.  It  is  unnecessary  to  decide  whether^  when  the  Stmtmry. 
evidence  has  been  given  before  arbitrators  on  a  trial  under     bhtbov 
the  compulsory  arbitration  act,  and  reduced  to  writing  by  the       ^^ 
attorney  of  the  plaintiff,  and  received  without  objection  on  and  anothar 
such  trials  it  would  not  amount  to  notice  of  the  special  matter,  ^^Tbyut^^ 
within  the  rules  of  the  Court  of  Common  Pleas,  because  the       ^ 
evidence  was  clearly  admissible  on  the  plea  of  payment  alone;        v. 
and  it  was  proof  of  direct  payment,  so  far  as  respected  the      ^'™^' 
mone;^  paid  to  counsel  in  defending  the  ejectment^  and  the 
other  expenses  incurred;  for  the  defendant  offered  to  prove, 
that  the  plaintiff^s  intestate  agreed  with  the  defendant  to  de- 
duct from  the  bonds  any  money  that  should  be  paid  by  the 
defendant  to  counseL     It  was  an  order  and  direction  by 
the  plaintiff^s  intestate  to  pay  money  to  others  on  account  of    . 
these  bonds;  and  that  money  so  paid  should  be  received  as    • 
payment  of  the  bonds.  The  1 1th  section  of  the  rules  of  practice 
of  this  district^  providing  that  on  a  plea  of  payment  to  a  bond  or 
specialty,  the  defendant  may  on  the  trial,  in  avoidance  of  the 
deed,  give  in  evidence,  that  it  was  given  without  any  or  a  good 
consideration,  or  obtained  by  fraud,  or  by  a  suggestion  of 
fialsehood,  or  by  a  suppression  of  the  truth,  but  that  of  all  such 
matters  intended  to  be  objected  in  avoidance  of  9uch  bonds 
or  specialties,  the  defendant  shall  give  the  plaintiff  at  least  30 
days  notice  in  writing  before  th^  trial,  has  no  relation  to  the 
question.    The  evidence  offered  did  not  go  in  avoidance  of 
the  deed ;  it  was  not  an  c^er  to  prove  that  the  bond  was  ob- 
tained with  any  or  a  good  consideration,  or  by  fraud,  or  sug- 
gestion of  a  falsehood  or  suppression  of  truth ;  it  was  evi- 
dtfice  of  the  direct  matter  put  in  issue.    Defendant  alleges 
that  he  has  paid ;  plaintiff  denies  the  payment ;  the  defendant 
offered  to  prove  his  allegation,  by  shewing  money  paid  on  ac-. 
count  of  the  bond,  and  by  order  of  the  plaintiS^s  intestate. 

Judgment  reverse^^ 
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1818. 

Simbmry, 


PiPHER  and  otfiers  against  Lodge. 


June.  I^  Error. 

rJ^Ih^  THIS  ejectment  was  brought  in  die  Court  of  Common 

^oMMid     ^^^  ^  Nartkumberland  county,  by  Benjamin  IMlge  and 
and  before  a    otfacrsy  the  children  and  heirs  of  Jonathan  Lodgt^  deceased, 

Jl^'i^lJSi^agauist  WiBam  Pipher^  the  tenant  of       ■  >    ■ Lbyd  and 

^J^flaM  a  Sarah  his  wife,  formerly  die  widow  of  Josiah  JSm^^de* 
the  Tendee,  ceascd,  who  was  one  of  the  children  of  Reuben  Hiadneiy  de<^ 
iteiu^MT^  ceased,  to  recover  150  acres  of  land  near  Northumberkmd 
viu  have  no  toxvny  ou  the  north  branch  of  the  Suejuehanna.  Both  parties 
^^)C^  claimed  under  Reuben  Haines j  who  it  was  agreed  was  seised 
^^^^^1^  of  the  land  in  dispute.  The  plaintiffii  made  tide  under  a 
tnifli»aiidi^er  purchase  by  Jonathan  Lodge  of  Reuben  Biainesy  by  pard 
▼eredVoMe^  agreement,  accompanied  with  possession  and  payment  of  die 
JjJJJ^^^J^  whole  purchase  money.  Although  the  original  agreement 
a  letK  to  a  Was  by  parol,  the  piaindflb  produced  a  receipt  for  the  purchase 
^^^^^^2tSoD  money,  dated  September  Tth,  1782,  purporting  to  be  aigned 
^^^  ^aL^  ^  i?^^  Haines^  and  containing  a  promise  to  mzkc  a  deed 
and  the  ie«ee  to  Jonathan  Lodge.  The  defendant  contended,  diat  ttib  re- 
SidtpoMet-  ^^P^  ^'^^  forged, and  this  was  the  main  point  of  £ict  diapul> 
•km.tbejarj  ed  ou  the  trial.  The  defendant  claimed  under  a  derise  on 
a  dnaeiun,  12th  Aptil,  1793,  by  Reuben  HaineM  to  his  four  children  (tf 
d^  1^^^-  ^^  residue  of  his  estate ;  a  devise  by  one  of  die  chiklrett  who 
7«u^«i>p«e  died,  of  his  share  to  his  two  brothers  and  sbter,  equaHy  to  be 
teratu^liT  divided  among  them ;  a  deed  bearing  date  March  24di,  1795, 
fftoM.rbj  ^y  Catherine  Haines  and  Caspar  W.  Hmnes^  two  of  the  rc- 
tbeaetofiimi-inwiing  children,  conveying  the  premises  in  dbpute  to  die 
third,  Josiah  HaineSy  for  a  valuable  consideration ;  a  devise 
by  Josiah  Haines  on  the  12di  August,  1794»  to  his  wife  Sarah 
of  one-fourth  part  of  his  estate  absolutely,  and  of  the  rents 
and  profits  of  another  fourth  part  during  her  life,  and  an  ap* 
praisement  and  valuation  of  the  estate  of  Josiah  Haines  on 
6th  Jufyy  1798,  when  this  property  was  allotted  to  Mrs.  Uoyd^ 
his  widow.  Under  these  circumstances,  the  defendant's 
counsel  contended,  that  Mrs.  Uoyd  w^s  to  be  considered  as 
a  piu'chaser  for  a  valuable  consideration,  without  nodce  of 
Lodgers  equitable  tide,  and  therefore  protected  by  die  re- 
cording acts.    The  Coiut,  however,  were  of  opinion,  t{iat 
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she  was  not  such  a  purchaser,  and  an  exception  was  taken  to     1818. 
their  opinion.    The  defendant  relied  ako  on  the  act  of  limi-  Sunbury. 
tations ;  having  provedy  that  Reuben  Haines  in  his  life-time,      Pimm 
after  the  supposed  sale  to  Jonathan  Lodge^  made  a  lease  to      lomx.- 
a  certain  person  who  entered  on  the  premises^  and  proved 
also  a  possession  in  the  devisees  of  Reuben  Baines^  for  a  con* 
aiderabk  length  of  time*    The  counsel  for  the  plaintiffs  con- 
tended, that  Reuben  Haines^  after  the  sale  to  Jonathan  Lodge^ 
became  a  trustee  for  him,  and  that  consequently  the  act  of 
limitations  could  have  no  operation  during  his  life.     Of  this 
opinion  were  the  Court  of  Common  Pleas,  who  gave  it  in 
charge  to  the  jury,  «^  That  during  the  time  the  land  was  in 
the  possession  of  the  vendor,  who  must  be  considered  as 
trustee  for  the  vendee,  they  both  holding  under  the  same 
tide,  there  could  be  no  adverse  possession.'' 

Several  other  exceptions  were  taken  to  the  opinion  of  the 
Court  below ;  all  of  which  were  abandoned  on  the  argument 
here^  except  the  two  above  stated. 

Hall^  Bradford  and  Huston^  for  the  plwitiff  in  error,  con- 
tended, ^rsty  That  the  charge  of  die  Judge  was  erroneous, 
because,  when  Reuben  Haines  gave  up  the  possession,  and 
received  the  purchase  money,  the  contract  was  executed  and 
the  trust  at  an  end,  and  that  therefore  when  he  afterwards  en- 
teredy  his  possession  was  not  that  of  a  trustee,  but  adverse* 
A  clear  and  direct  trust  is  not,  it  was  said,  barred  by  imy 
length  of  time,  as  between  the  trustee  and  cestui  qui  trust  i 
but  the  Court  will  not  allowaman  to  make  outacase  of  con* 
structive  trust  at  any  distance  of  time  after  the  fiu:ts  and  cir- 
cumstances out  of  which  it  arose  occurred ;  on  the  contrary, 
aot  only  in  circumstances  where  the  length  of  time  would 
vender  it  difficult  to  ascertain  the  true  state  of  the  fact)  but 
where  the  true  state  of  the  fact  might  easily  be  ascertunedy 
apd  relief  would  originally  have  been  g^ven  on  the  ground  of 
constructive  trust,  it  is  refused  to  the  par^,  who,  after  a  long 
acquiescence,  comes  into  equity  to  seek  relief.  Sugd.  t7% 
(2d  Am.  edit.)  Chancery  applies  the  rules  of  law  to  equita- 
ble cases  in  relation  to  limitations  of  time.  Laches  and  ne- 
glect are  equally  discountenanced  there  and  in  courts  of  lair, 
and  nothing  can  demand  the  assistance  of  a  court  of  chance- 
ry, but  conscience  and  reasonable  diligence.  A  bill  there^ 
fore  for  a  review  of  error  apparent,  wiU  not  Ue  after  twenty 
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1818.     years.   Smith  \.  Clayed)  No  particular  length  of  possessico 
^unburg.      by  a  mortgagee  will  bar  the  mortgagor's  right  of  recoveiy, 
PiraiE     and  a  variety  of  cases  shew  different  periods  of  time^  within 
LosGB.     which  it  has  been  held  necessary,  according  to  circumttances^to 
file  a  bill  to  it  deem.     As,  however,  twenty  years  will  bar  an 
entry^  equity  seems  to  have- adopted  the  same  rule  in  rdadoa 
to  a  redemption  under  ordinary  circumstances.  Note  to  Cooi 
v.Amham.(b)   Knowksv.Spence.(c)   Agga8V.PkkerilL{d) 
Anonymous  .(e)  Botelerv.  AUtngion.(f)  Negligence 

is  no  less  fiettal  to  a  bill  for  a  specific  performance.  Under  a 
great  change  of  circumstances  equity  will  not  compd  a  spe- 
cific performance  of  what  otherwise  it  would  have  decreed. 
Attorney  -General  v.  Day.(  g)  In  England,  it  is  not  utoaL  to 
allow  twenty-one  years  for  a  bill  for  a  specific  perfonnance. 
Six,  eight  or  ten  years  will  bar  such  a  bilU  except  under  par« 
ticular  circumstances ;  and  in  this  county  ten  years  have  been 
held  too  long.     Cringan  v.  NicokofCa  executortJ^h) 

In  equity,  the  heir  is  deemed  the  trustee  of  the  devisee; 
but  if  the  devisee  acquiesce  a  long  time  in  his  poeacssion, 
equity  will  not  relieve.  Sugd.  135.  (2d  Am.  edit)  After 
such  a  length  of  time  as  has  elapsed  in  this  case^  qiu^ 
would  bar  the  vendor's  rig^t  of  recovery,  unless  a  case 
of  unquestionable  trust  were  made  out.  Much  leas  will  a 
party  be  entided  to  recover  after  twenty-one  years  posaessio^r 
by  one  who  enters  after  the  relation  of  trustee  has  ceased  Iqr 
the  complete  execution  of  the  contract,  and  holds  the  laai 
adversely.  If  Reuben  Haines  had  made  a  deed  to  JomA» 
Lodge^  and  afterwards  entered  on  him,  his  possession  wooU 
have  been  adverse ;  and  surely  it  is  equally  so,  admitting  hifli 
to  have  given  Lodge  the  disputed  writing  under  whidi  die 
plaintiffs  claim.  Where  part  of  thq  purchase  mon^  ia  on- 
paid,  the  vendor  retains  an  equitable  lien  for  the  balance^ 
against  a  purchaser  with  notice  that  the  money  is  uqwd; 
but  as  the  whole  of  the  purchase  money  was  in  diis  instance 
paid,  the  entry  of  Haines  must  have  been  adverse*.  The  vsk 
as  to  actual  ouster  of  a  tenant  in  common  by  his  compnnioa} 
is  applicable  to  the  case  of  vendor  and  vendee,  where  die 
possession  of  the  vendor  is  adverse;  and  this  rule  ia^tbtf 

(a)  AmHer,  647.  (e)  S  AOe,  818. 

(b)  3  P.  Wmt,  887.  (/)  8  Jtk.  458. 

(c)  1  Eq.  Ab.  315.  (g)  1  Vet.  «ia. 
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after  a  loBg  uninterrupted  possession  by  one  tenant  in  com*      1818. 
i  without  any  account  to  or  claim  set  up  by  his  companion,  Stmbury. 


an  actual  ouster  of  the  co-tenant  is  to  be  presumed.    Fisher      Pipbes 
▼•  Pro8Mer.{a)    It  should  therefore  have  been  left  to  the  jury      Lcme,. 
to  determine,  whether  Reuben  Haines  entered  as  a  disseisor, 
and  if  he  did  the  land  passed  by  his  wilL 

It  was  argued,  secondly,  that  the  widow  of  Josiah  Haines 
was  to  be  considered  as  a  purchaser  for  a  valuable  consi- 
deration  without  notice  of  Z^d^^f^'s  equitable  title.  Josibh 
Haines  was  himself  a  purchaser  for  a  valuable  consideration 
from  his  brothers  and  sister.  He  devised  one-fourth  of  his 
estate  to  his  wife  absolutely,  and  one-fourth  during  life, 
and  she  accepted  the  land  in  controversy  inter  alia^  in  lieu  of 
dower,  without  any  knowledge  of  an  adverse  claim*  The 
pnrchaser  of  the  legal  estate  is  not  to  be  affected  by  a  latent 
equity.  Wilcox  v.  Calloway J(Jb)  And  the  grantee  even  in  a  vo« 
luntary  conveyance  made  by  a  purchaser  for  a  valuable  consi- 
deration without  notice,  shall  hold  discharged  of  a  trust.  LoW' 
ther  V.  Carleton.(c)  Here  Mrs.  Lloyd  had  the  legal  estate,  and 
as  strong  an  equity  as  the  plaintiffs,  and  therefore  must  prevail 
over  an  equitable  title  which  has  been  so  long  slept  upon,  and 
of  which  she  had  no  notice.  The  writing  upon  which  Lodge's 
claim  is  founded,  might  have  been  recorded  under  our  acts 
af  assembly,  and  ought  to  have  been,  to  convey  notice  to  sub- 
sequent purchasers.  A  tenant  in  dower,  is  a  purchaser  for  a 
valuable  consideration.  Marriage  is  a  sufficient  considera- 
tion for  the  settlement  of  an  estate,  and  a  subsequent  sale  for 
a  valuable  consideration,  is  not  only  invalid,  against  those 
who  are  within  the  consideration,  but  against  those  also  who 
are  not;  if  the  limitations  to  them  are  necessary  to  give  effect 
to  those  which  are  within  the  consideration.  Sugd,  435. 468. 
476.  (3d  Am.  edit.)  So  far  are  the  rights  of  those  who  de- 
rive an  interest  through  marriage  protected,  that  ^  feme  covert 
is  not  compellable  after  the  death  of  the  baron  to  complete  a 
fine  which  he  had  covenanted  she  should  execute,  though  she 
had  acknowledged  the  fine  before  a  Judge,  but  the  baron 
died  before  the  term ;  because  her  dower  is  to  be  protect- 
ed.(^  A  widow  too  shall  be  endowed  of  an  equity  of  re-_ 
dempdon  though  the  mortgage  was  made  before  marriage, 
eo  paying  a  third  of  the  mortgage  money,  or  keeping  down  a 

(fl)  Cvwp.9,\7.  (c)  Cat,  Temp,  Tal.m. 

(h)  1  WaA,  R^.  41.  ^tf )  1  Bq,  Ab.  01. 

Vol.  IV.— R  r 
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1818*  third  of  the  interest.  Banks  v.  Sutton.(a)  2  Pow.  on  Cont. 
Sunbury,  58.  On  the  same  principle,  if  a  grantee  in  a  voluntary  deed 
PtfBBB  gain  credit  by  the  conveyance^  and  a  person  is  induced  to 
iJ^^  marry  her  on  account  of  the  provision  made  for  her  in  the 
deed,  such  conveyance  on  marriage  ceases  to  be  voluntary, 
and  becomes  good  against  a  subsequent  purchaser  for  a 
valuable  consideration*  Sterry  v.  Arden*(b)  Upon  partition 
made,  the  situation  of  children  is  altered.  If  erne  take  the 
whole,  and  pay  the  others  their  shares,  he  is  a  purchaser  for 
a  valuable  consideration,  at  least  as  to  all  but  his  own  share. 
These  principles  are  obviously  applicable  to  the  present  case. 
Josiah  Haines  was  a  purchaser  for  a  valuable  consideratioQ 
from  his  brothers  and  sister,  without  notice,  and  therefore 
protected  against  the  pretended  equitable  title  of  the  pluiw 
tiffs ;  and  his  widow  was  also  such  a  purchaser,  having  relin- 
quished her  dower  and  taken  this  devise  in  lieu  of  it. 

Greenough  and  Watts,  for  the  defendants  in  error,  after 
adverting  to  the  evidence  to  shew,  that  it  did  not  prove  a 
possession  of  twenty-one  years  in  Reuben  Haines,  and  those 
who  claimed  under  him,  insisted,  that  if  it  did,  hb  possessioa 
could  not  be  considered  adverse,  but  that  after  payment  of 
the  purchase  money,  he  was  a  mere  trustee  for  Lodge^  the 
contract  being  incomplete  until  the  execution  of  a  convey- 
ance. Equity  regards  that  as  done,  which  is  agreed  to  be 
performed,  and  consequently  when  an  estate  is  contracted  to 
be  sold,  the  vendor  is  regarded  as  the  trustee  of  the  vendee 
until  a  conveyance  is  made.  Sugd*  130.  (2d  Am.  edit.) 
2  Pow.  on  Cont.  38.  The  act  of  lin^itations  does  not  bar  a 
trust  estate.  Equitable  circumstances  may,  indeed,  exist, 
arising  from  length  of  time,  which  will  bar  the  claim  of  ces^ 
tui  qui  trusty  but  between  the  trustee  and  cestui  qui  trust 
there  can  be  no  adverse  possession  on  which  the  statute  of 
limitations  will  operate.  Sugd.  266.  273.  (2d  Am.  ediu) 
The  situation  of  the  plaintiffs  below,  is  like  that  of  one  who 
has  filed  a  bill  for  a  conveyance,  which  equity  would  un- 
doubtedly deci-ee  on  the  basis  of  the  receipt.  To  give  effect 
to  the  principles  of  equity  in  the  absence  of  a  court  of  chance- 
ry, the  courts  of  Pennsylvania  must  consider  the  conveyance 
as  executed,  and  permit  the  plaintiffs  to  recover  through  the 
medium  of  an  ejectment,  against  those  who  come  in  imder 

(a)  2  p.  Wm,  700.  (6)  1  John»,  Cha.  Btp.  S61. 
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tiie  vendee,  and  who  as  well  as  himself  are  to  be  regarded     1818. 
in  the  light  of  mere  trustees.  Sunbury: 

On  the  second  point  it  was  contended,  that  it  was  by  no  Pifhoi 
laeans  clear^  that  Reuben  Haines  intended  to  devise  the  dis-  u^m. 
pated  land  to  Josiah  Haines.  The  plaintiffs  in  error  claim 
under  a  general  devise  of  the  residue  of  the  estate  to  all  the 
children  equally.  Joeiah  took  the  Northumberland  estate, 
as  his  share  on  a  partition  of  the  whole  estate.  He  was, 
therefore,  not  a  purchaser  for  a  valuable  consideration^ 
and  if  he  were,  Mrs*  Idoyd  could  have  no  tide,  because 
the  will  of  her  husband,  under  which  she  claims,  bears  date 
before  the  deed  from  Caspar  W.  Haines  and  Catherine 
Mames  to  Josiah  Haines.  Every  partition  implies  a  war- 
ranty. If,  therefore,  the  estate  of  Josiah  Haines  should 
lose  this  property,  the  other  heirs  must  contribute  to  repair 
the  loss.  Reuben  Haines  having  sold  to  Lodge^  the  land  did 
act  pass  by  his  wilL  He  was  a  trustee  for  Lodge^  and  if  a 
trustee  devise  all  the  residue  of  hb  esute,  the  trust  will  not 
pass.  Nor  is  the  widow  of  Josiah  Haines  in  a  better  situa- 
tion than  himself.  Her  case  is  not  so  strong  as  if  she  had 
taken  this  estate  as  dower;  for  if  she  is  deprived  of  it,  she 
may  have  recourse  to  the  heirs  of  her  husband  for  compen- 
sation. She  took  as  devisee^  and  was  therefore  not  in  the 
nstture  of  a  purchaser  for  a  valuable  consideration ;  because 
aU  those  who  come  in  under  one  who  has  entered  in  articles 
to  sell  land,  are  bound.  2  Pow.  on  Cont.  S7.  The  Court 
below  were,  therefore^  right  in  saying,  that  the  recording  acts 
did  not  apply  to  this  case,  because  there  was  no  purchaser  for 
a  valuable  consideration. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  (After  stating  the  leading  facts.)  After 
a  sale,  and  before  conveyance  of  the  legal  tide,  the  general 
rale  b,  that  the  vendor  is  a  trustee  for  the  vendee ;  and  while 
his  possession  can  be  reasonably  supposed  to  be  in  accord- 
ance with  the  trust,  it  should  be  construed  for  the  benefit  of 
the  cestui  qui  trusty  and  consequendy  the  act  of  limitations 
would  have  no  opeijition.  But  where  he  who  was  the  trusr 
.tee,  openly  disavows  the  trust,  the  case  is  different ;  and  et- 
pecially^  where,  as  in  the  present  instance,  the  vendor,  after 
having  delivered  possession  to  the  vendee,  makes  a  lease  to  a 
third  person,  io  opposition  to  the  title  of  the  vendee^  and  tb» 


Digiti 


zed  by  Google 


316  CASES  IN  THE  SUPREME  COURT 

1818.     lessee  enters  and  holds  the  possession.    This  is  notice  to  the 

vendee,  that  his  title  is  denied,  and  if  he  suffers  31  years  » 

PiPBm  elapse  without  prosecuting  his  claim,  I  see  no  reason  why  the 
Lom.  j^n^  should  not  presume  a  disseisin ;  in  consequence  of  whidi 
the  act  of  limitations  would  take  effect.  The  law  of  tenaots 
in  common,  as  decided  in  Fiaher^isfc.v.  Prpsser^  Cowp*  2X7 f 
beurs  some  analogy  to  the  present  question.  As  long  as  one 
tenant  in  common,  who  is  in  possession  of  the  xuhok^  acts  m 
such  a  manner  as  not  to  deny  the  title  of  his  partner,  he  shall 
be  presumed  to  hold  as  tenant  in  common,  and  the  act  of 
limitations  will  not  attach ;  he  may  receive  all  die  profits, 
and  yet  not  deny  that  he  is  accountable.  But  where  his  ae* 
tions  are  not  reconcileabie  with  the  right  of  his  co-tcMiit, 
where  he  declares  that  he  claims  for  himself  exchaivefy^  re* 
fuses  permission  to  the  other  to  enter,  and  denies  that  he  is 
accountable  for  the  profits,  the  presumption  of  holding  as 
tenant  in  common  faib,  and  a  contrary  presumption  arises, 
viz.  that  he  has  ousted  his  companion,  in  consequence  of 
which  the  act  of  limitations  takes  effect.  It  is  not  for  diis 
Court  to  say,  whether  the  conduct  of  Reuben  Hennes  was 
such  as  to  raise  a  presumption  of  an  ouster  i  the  only  quesckm 
is,  whether,  circumstanced  as  he  was,  it  was  poasibk  for  him 
to  x^st  ysnatkan  Lodge^  so  as  to  let  in  the  act  of  limitatioBs. 
And  I  have  no  doubt  but  it  was.  When  the  possession  was 
deKrered,  and  the  purchase  money  all  paid,  ^re  was  no  p^s- 
tence  for  the  re-entry  of  the  vendor,  or  for  his  making  a  lease 
to  a  third  person ;  nor  is  it  possible  to  reconcile  either  4L 
those  actiom,  with  the  duty  of  a  trustee.  It  would  be  a 
misconstruction  of  the  act  for  the  limitation  of  actions,  to  say^ 
that  because  the  vendor  had  once  stood  in  the  situation  of  a 
trustee,  therefore  he  should  stand  so  for  ever,  and  lose  all 
benefit  of  the  act.  I  am,  therefore,  of  opinion,  that  there  is 
error  in  the  charge  of  the  Court  of  Common  Fleas.  The 
defendant  insisted  also  at  the  trial,  that  Mrs.  Lhydy  the  de- 
visee of  her  former  husband,  Josiah  Haines^  was  to  be  cen- 
sidered  as  a  purchaser  for  a  valuable  consideration,  without 
notice  of  the  equitable  title  of  Lodge^  and  therefore  not  to  be 
affected  by  it.  The  Court  of  Common  Pleas  were  of  opi- 
nion, Uiat  she  was  not  to  be  so  considered.  I  am  really  at  a 
loss  what  to  say  on  this  point ;  as  no  facts  were  found  by  tte 
jury,  and  it  does  not  appear  to  me,  that  the  evideooe  inserted 
In  lAie  record^  brings  before  us  a  case  8Mle4  wMi  snAokiBt 
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accimcj  to  decide^  whether  Mrs.  Uoyd  was  or  was  not  a     1818. 
purchaser  for  a  vahud>le  consideration.     In  general,  a  devi-  Sunbury. 
see  is  not  a  purchaser  for  a  valuable  consideration.  But  Mrs.     ¥iwm 
Lloyd  claimed,  not  only  as  devisee,  but  by  virtue  of  a  deed 
from  the  executors  of  Josiah  Haines;  and  Josiah  Haines 
himself  claimed,  not  only  as  devisee  of  his  father  Reuben^ 
but  under  a  deed  from  the  other  devisees  of  his  father,     I 
must  decline  giving  any  opinion  on  this  point,  as  the  evi* 
dcoce  does  not  enable  me  to  see  my  way  with  sufficient  clear- 
ness.    But  having  no  doubt  on  the  first  point,  I  am  of  opi- 
nion, diat  die  judgment  should  be  reversed,  and  a  venire 
facku  de  nov9  awarded. 

Jmlgment  reversed,  and  sl  venire  facias 
de  novo  awarded. 


Macill  and  another  against  KAtiFFMAN. 


June, 


In  Errok. 


THIS  case  came  before  the  Court  on  several  bills  of  ex-    A  warn  it . 
ccptions  to  the  admission  of  evidence  by  the  Court  of  Com-^*"ritorS 
mon  Pleas  of  itijlin  county,  where  it  was  an  ejectment  for [?^»  though 
too  acres  of  hmd  in  Fermanagh  township,  to  which  WilRamwJ^^'Si^ 
and  Roi^ert  JUagill,  who  were  also  plamtiffs  below,  claimed  for^JSto 
^e  under  an  application  in  the  name  of  Andrew  Caihoun^^*^.'*^^^^ 
dated  J^muary  8th,  1768.    The  defendant  claimed  under  an  operate  m  a 
application  in  the  name  of  y antes  Purdy  and  James  Patter-'^^^l^^y^ 
son  J  m  trust  for  a  certain  presbyterian  congregation,  dated  "•^•^'^o^ 
3fiircA  SOIh,  1767.    The  Rev.  Hugh  Magill,  deceased,  the  hi%'!SSS^a 
fcthcT  of  the  platntifis,  under  whom  they  derived  their  tide,  Jj^^^ 
was  pastor  of  tfie  said*  congregation,  and  resided  on  the  land  same  partwii 
in  dispute,  m  a  house  built  by  the  congregation.    The  plain-  imr^twM 
tiffs  alleged,  that  the  disputed  land  was  inckidcd  in  Calhoun*  %'^^^^^J 
survey^  and  not  included  in  the  survey  in  trust  for  the  con-  evideDiT 
gregation ;  that  when  their  father  was  informed  of  this,  he  and  dtSm- 
eidled  the  congregation  together,  told  them  of  CViM(7Mn's*»«~*J^^™^ 
daim,  and  requested  them  to  purchase  the  land ;  that  the  ase!itt  ofa 


in  their  oflBoial 

^paotiety  both  before  and  after  its  iooorporatioD,  are  oTidenee  against  those  whom  they  represent. 
Bat  their  eonfiBiMis,  made^  not  in  the  translation  of  the  busbess  of  their  prineipaly  are  not  e?i- 
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congregation  declined  making  the  purchase,  in  consequence 
of  %vhich  he  purchased  it  for  himself,  for  forty  pounds,  and 
obtained  a  deed  of  conveyance  from  Andrew  Calhoun^  dated 
May  16th,  1786.  On  the  other  hand  it  was  contended,  that 
the  disputed  land  was  included  in  the  survey  for  the  congre- 
gation, and  always  claimed  as  such ;  and  that  ffuffh  MagUl 
had  acted  fraudulently  in  obtaining  a  conveyance  fix»n  Col* 
houn  and  setting  up  a  claim  in  opposition  to  them ;  because 
in  his  old  age,  when  he  was  too  infirm  to  perform  the  duties 
of  a  pastor,  they  permitted  him  to  retain  possession  of  the 
glebe,  including  the  land  in  controversy,  for  his  life,  and 
moreover  paid  him  an  annuity  of  thirty  dollars  a  year.  Pardl 
evidence  was  given  to  prove  these  facts.  The  plaintiflfs  then 
bflPered  to  prove  by  the  oath  of  fVtUiam  M^AUister^  a  mem- 
ber and  one  of  the  trustees  of  the  congregation,  who  were  in- 
corporated in  the  year  1807,  that  the  congregation  did  not 
claim  the  land  in  question,  as  included  in  their  survey,  until 
long  after  the  purchase  made  by  Hugh  MagilL  This  evi- 
dence was  rejected  by  the  Court,  and  an  exception  taken. 
The  plaintiflb  abo  offered  evidence  of  the  confessions  of  tiie 
agents  of  the  congregation,  made  at  a  time  when  they  were 
not  acting  in  their  official  capacity,  which  was  likewise  re- 
jected. In  the  course  of  the  trial,  the  defendant  offered  evi- 
dence of  what  had  been  sworn  to  by  David  Nebon^  a  witness 
who  had  been  examined  on  a  former  trial  between  the  same 
parties,  in  which  the  matter  in  controversy  was  the  same,  and 
who  it  was  admitted^  then  resided  in  the  state  of  Ohio.  This 
evidence  was  objected  to,  but  the  objection  was  over-nilec^ 
and  the  Court  sealed  a  bill  of  exceptions. 


On  the  return  of  the  writ  of  error,  Watta^  for  the  defend- 
ant in  error,  moved  to  quash  it,  because  the  recognisance  of 
bail  was  not  conformable  to  law ;  but  The  Court,  witboi^ 
deciding  on  the  recognisance,  refused  to  quash  the  writ,  be- 
cause even  supposing  the  recognisance  to  be  void  the  suit  was 
well  removed,  although  tiie  writ  of  error  would  not  operate 
as  a  supersedeas. 

The  questions  presented  by  the  bilk  of  exceptions  were 
argued  by  Huston^  for  the  plaintiffs  in  error^  and  by  Bak  and 
Watts f  for  the  defendant  in  error. 
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Thie  opinion  of  the  Court  was  delivered  by  1818. 

TiLOHMAN  C.  J*  On  the  trial  of  this  ejectment,  the  Court  Sunbury. 
of  Common  Pleas  admitted  evidence  of  what  had  been  sworn      m^ill 
by  David  Nekon^  a  witness  examined  on  a  former  trial  be-  K^^^t^jr. 
tween  the  same  parties,  wherein  the  same  matters  were  in 
issue.     At  the  time  of  the  trial,  David  Nelson  was  living  in 
the  state  of  Ohio.     The  counsel  for  William  and  Robert 
MagiU^  the  plaintiffs  below,  objected  to  the  evidence,  and 
excepted  to  the  opinion  of  the  Court. 

I  do  not  find  any  express  decision  upon  this  point.     In  se- 
veral treatises  upon  the  law  of  evidence,  and  in  several  ad- 
judged cases,  it  is  said,  in  general,  that  evidence  shall  not  be 
received  of  what  was  sworn  by  a  witness  at  a  former  trial, 
unless  it  be  proved  that  he  is  dead,  or  not  to  be  found  after 
dilijgent  search.     Peakes  Evid.  58,  ^9.     Phill.  Evid.  199. 
Tliley^s  case  J  Soli.  286.  Benson  v.  Olivey  2  Str.  920.  In  one  case 
indeed,  ^Oreen  v.  Batewick,  Bull.  N.  P.  243.  PhilL  Evid.  199,) 
the  evidence  was  admitted,  the  witness  having  been  sub- 
poenaed and  not  appearing,  and  the  Court  having  some  rea- 
son to  suspect,  that  he  was  kept  away  by  the  influence  of 
the  adverse  party.    To  all  these  general  rules  there  are  ex- 
ceptions, and  the  question  is,  whether  the  circumstances  of 
the  witness  being  out  of  the  state,  and  consequently  out  of 
Ae  jurisdiction  of  any  Court  of  Pennsylvania^  be   good 
ground  for  an  exception.     Reasoning  from  analogy,  we  may 
derive  light  from  cases  which  have  been  decided  by  this 
Pourt.      In  Clari  v.  Sanderson,  3  Binn.  192,  we  determined, 
that  wh<re  the  subscribing  witness  to  an  instrument  of  writ- 
ing is  out  of  the  state,  his  hand-writing  may  be  proved, 
althougli  the  general  rule  is,  that  if  the  witness  be  living,  he 
must  be  examined.    To  preserve  consistency  of  principle,  it 
appears  to  me,  that  in  the  present  instance  we  should  consi- 
der the  residence  of  the  witness  in  the  state  of  Ohio,  the 
same  thing  as  his  death,  for  the  purpose  of  letting  in  the  evi- 
dence of  what  he  swore  on  the  former  trial.     It  is  true,  that 
it  might  perhaps  be  more  advantageous  to  the  adverse  party, 
to  have  him  examined  again.  But  that  objection  was  equally 
forcible,  in  Clark  v.  Sanderson.     If  the  subscribing  witness 
had  been  examined,  he  might  possibly  have  disclosed  some 
iact  material  to  the  defendant.     But  the  general  convenience 
of  admitting  the  secondary  evidence  prevailed  with   the 
Court.    It  is  to  be  remembered,  that  it  is  in  the  power  of 
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1818*     the  adverse  party,  to  prevent  tke  stcoadary  evidence,  by 
Sunbmy.      sending  a  commission  to  examine  the  witness  in  the  state 

Maoill  where  he  resides.  And  if  he  will  not  do  this,  it  will  tend  to 
the  easier  administrauon  of  justice,  to  admit  proof  of  what 
Ae  absent  witness  had  sworn,  on  an  occasion,  where  there 
was  an  opportunity  of  cross-examiniag  him*  If  in  this  case, 
the  deposition  of  the  witness  had  been  taken  on  the  former 
trial,  it  might  undonbtedly  have  been  read  in  evidence  on 
this  trials  by  virtue  of  the  ^^Act  further  to  regulate  proceed* 
ings  in  couru  of  justice/'  passed  28th  March^  1814.  The 
act  does  not  indeed  extend  to  the  case  of  a  witness  who  had 
been  examined  viva  voce;  but  if  the  deposition,  and  the  exami* 
nation  in  Court,  are  put  upon  the  same  footing,  so  far  as  re* 
gards  the  letting  in  of  secondary  evidence,  the  law  will  cer* 
tainly  be  more  simple  and  uniform.  I  am,  therefore,  ci 
'opinion,  that  the  evidence  was  properly  admitted. 

There  was  another  exception  taken  by  the  plaintiff  to  the 
opinion  of  the  Court  below,  to  understand  which  it  will  be 
necessary  to  state  the  nature  of  the  titles,  both  of  pbdntitf'  and 
defendant. 

[Here  his  Honour  stated  the  tides.] 
The  reasons  relied  on  by  the  defendant  in  error,  for  reject- 
ing the  evidence  is,  that  a  corporation  can  do  no  act  but  under 
their  corporate  seal ;  and  that,  before  the  congregation  were 
incorporated,  they  could  only  act  as  a  body,  when  assembled 
for  purposes  of  business ;  and  therefore  an  individual  could 
neither  say,  or  do,  any  thing  to  affect  their  rights.  But  th^^ 
argument  is  by  no  means  satisfactory.  The  evidence  was 
offered,  not  for  the  purpose  of  proving  the  acts  of  an  indi- 
vidual, but  the  acts  of  the  congregation  before  they  were  in- 
corporated, and  of  the  corporation^  afterwards.  Both  die 
congregation  and  the  corporation  must  necessarily  have  trans- 
acted their  business  by  means  of  agents.  And  with  respect 
to  the  possession  of  this  land,  and  its  boundaries,  the  acts  and 
declarations  of  the  trustees  and  agents  of  the  congregation, 
both  before  and  after  their  incorporation,  would  be  powerful 
evidence.  Besides,  it  does  not  appear  but  that  WUBam 
M^AUister,  if  he  had  been  examined,  might  have  proved  the 
very  acts  of  the  congregation,  before  their  incorporation, 
when  assembled  on  business.  Other  witnesses  had  been  exa- 
mined,  in  order  to  prove  what  passed  at  such  meetings ;  and 
very  properly.    It  docs  not  appear  clearly  by  the  record. 
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what  was  the  precise  nature  of  the  facts  to  be  proved  by      1818. 
M^AUhter.  The  expressions  are^  that  the  plaintiffs  offered  to  Suntmry. 
prove  by  William  At^'Allister^  that  the  congregation  did  not     Maoiu 
claim  the  land  in  question^  i5?c»  which  may  be  understood  as  kaumait. 
referring  either  to  the  acts  of  the  congregation  itself  when 
assembled,  or  of  its  trustees  or  agents.     But  either  would 
have  been  evidence.     The  acts  of  an  agent  or  trustee,  within 
the  bounds  of  his  authority,  must  affect  the  principal.     I  am 
of  opinion,  therefore,  that  the  evidence  should  have  been 
received* 

There  was  other  evidence  offered  by  the  plaintiffs^  not  of 
the  acts  of  the  agents  of  the  congregation,  or  of  their  decla- 
rations while  transacting  the  business  of  the  corporation ;  but 
of  confessions  made  by  them  afterwards.  This. evidence  was 
rejected^  and  I  think  with  good  reason.  An  agent  is  autho- 
rised to  act;  therefore  his  acts^  explained  by  his  declarations 
during  the  time  of  action^  are  obligatory  on  his  principal;  but 
he  has  no  authority  to  make  confessions  after  he  has  acted, 
aod  therefore  his  principal  is  not  bound  by  such  confessions. 
Neither  would  the  congregation  be  affected  by  the  declaration^ 
of  one  of  its  members  as  to  what  had  passed  at  a  meeting  of 
the  congregation.  This  declaration  would  be  but  hearsay 
evidence.  The  facts  respecting  what  passed  at  the  meeting 
should  be  proved  by  the  oath  of  some  person  who  was  pre- 
sent, uiiless  they  were  reduced  to  writing,  and  then  the  writ- 
ing itself  would  be  the  only  admissible  evidence.  I  am  of 
opinion  on*  the  whole,  that  the  judgment  should  be  revers- 
ed, an4  a  venire  facias  de  novo  awarded. 


Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


Vol.  IV.— S  s 
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Spalding  against  Irish. 
In  Error. 


At  '^bl^  ^'^  appeared  from  the  record  which  was  returned  on  a 

oeruiD  and  wfit  of  crror  to  the  Court  of  Common  Pleas  of  Bradford 
'"jir'arbitra.  county,  that  this  was  an  action  of  debt  on  bond  brought  by 
ton>ja<^  •  Jab  Irish  against  Harry  Spalding^  in  which  a  statement  was 
to  be  pJidaii^  filed  by  the  plaintiff  on  the  SAth  August^  1815,  in  these  words, 
J^^f^*^"  **  Plaintiff's  demand  is  founded  on  a  bond  under  seal,  dated 
orhiid,and  the  30th  day  of  December^  1814,  for  the  sum  of  three  tboa- 
le|ft[and*  sand  dollars  lawful  money  of  the  Unittd  States^  all  of  which 
cqoiubie  plaintiff  avers  is  yet  due  and  yet  unpaids  and  this  he  is  ready 
the  land  are  to  Verify.^'  The  defendant  prayed  oyer  of  the  bond  and  con- 
^^om  the'  dition»  which  were  placed  upon  the  record.  The  condition 
•^■r*!..***'':  was  as  follows : — ^**  That  if  the  above  bounden  Barry  SPald- 

outnndingthe ...  ...... 

amount  of  tnff^  his  heirs,  executors,  or  admimstrators,  shall  well  and 
SfawMd'ii  ^^y  P^y*  perform,  and  abide  by  the  award  of  A.  Simons^  C. 
t»ML  Brown  and  G.  Hewitt,  in  a  certain  cause  to  them  submitted 

by  the  said  Irish  and  the  said  SpaURng^  and  give  his  said 
Spalding*8  promissory  notes  to  said  Irish  or  bearer  on  inte- 
rest for  the  sum  or  sums,  and  at  the  time  or  times  by  them 
awarded,  then  this  obligation  to  be  null  and  void9  or  else.  Sec'' 

The  defendant  pleaded  no  such  award,  to  which  die  plain- 
tiff replied,  that  there  was  such  an  award,  and  set  it  fi>rth  to- 
gether with  the  agreement,  in  pursuance  oi  which  it  was 
made. 

The  agreement  which  was  under  seal,  and  dated  the  30di 
December^  1814,  recited,  that  an  action  of  ejectment  had  been 
brought  in  the  Court  of  Common  Pleas  of  Bradford  county, 
for  a  certain  tract  of  land,  by  Job  Irish^  the  defendant  in 
error,  against  Orr  ScoviUe  and  Silas  Scoville,  and  that  Harry 
Spaldingt  the  plaintiff  in  error,  had  purchased  the  said  land  crif 
Orr  ScoviUe.  It  was  therefore  agreed  between  Irish  and 
Spalding^  that  the  former  should  withdraw  his  action  of 
ejectment,  and  by  deed  quit  claim  and  relinquish  to  SpaUing 
all  his  claim  to  the  said  land,  and  also  to  another  tract  of  land 
adjoining  thereto ;  and  that  Spalding  should  give  his  bond 
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in  a  certain  sum  to  Irish^  to  be  put  into  the  hands  of  certain      1818. 
arbitrators,  who  were  appointed  to  meet  the  parties  at  a  cer«  Sunbwry. 
tain  time  and  place,  and  who  or  a  majority  of  whom  were    sPALviKa 
invested  with  power,  **  after  hearing  the  parties,  their  proofs       j^^^ 
and  allegations,  to  award  such  sum  or  sums  of  money  to  the 
said  Irish  as  they  should  find  just  and  right  for  the  said 
SpaURng  to  pay  said  Irish  for  his  claim  or  interest  in  said 
two  tracts  of  land,  the  payment  of  which  was  to  be  divided 
into  three  annual  instalments,  with  interest ;  each  party  to 
pay  their  own  costs  and  one-half  the  arbitrator's  fees,  which 
award  when  so  made  was  to  be  final  and  conclusive  on  bo|h 
parties."    To  this  agreement,  there  was  the  following  Nota 
Bent^  **  All  liens  by  judgment  or  mortgage  to  be  considered 
or  deducted  from  the  award  of  said  arbitrators.^^ 

The  arbitrators  met  the  parties  at  the  time  and  place  ap- 
pointed, and  after  several  adjournments  made  this  award, 
<*  Met  the  parties  agreeably  to  the  above  agreement,  and  we 
the  above-named  arbitrators,  after  considering  of  the  cause 
submitted  to  us  by  the  above  rule,  do  in  pursuance  thereof 
adjudge  and  award  as  follows :  That  the  above  named  Job 
Irish  do  recover  of  the  above  nailed  Harry  Spalding  the 
snm  of  two  thousand  five  hundred  and  eighteen  dollars  96 
cents^  to  be  paid  agreeably  to  the  above  rule,  in  three  annual 
instalments,  as  follows,  to  wit,  &c.  <^  And  we  do  further  ad- 
Judge  and  awards  that  all  legal  and  equitable  claims  against 
the  said  Job  Irish^  remaining  Hens  on  the  said  tract  of  land 
in  the  above  rule  described  and  mentioned,  be  deducted  from 
the  above  awards  in  equal  proportions  from  each  of  the  above 
Beverat  instalments  as  they  severally  become  due.  Witness 
our  hands  and  seals,  this  23d  day  of  June^  1815."  As  a 
breach  of  the  condition  of  the  bond  the  plaintiflF  alleged,  that 
the  defendant  ^  had  not  complied  with  and  performed  the 
8^d  award  according  to  the  tenor  and  effect  thereof." 

The  defendant  filed  a  demurrer  in  the  foUowing^words, 
^«  And  the  siud  Harry  Spalding j  as  to  the  plea  of  the  said  Job 
Irish  by  him  above  pleaded,  in  reply  to  the  plea  of  the  said 
Marry  Spalding  by  him  above  pleaded  in  bar,  says^  that  the 
plea  by  him  so  as  above  pleadedy  and  the  matters  therein  con- 
tained, are  not  sufficient  in  law  to  maintain  the  said  action  of 
the  ssdd  Job  Irish  against  him  the  said  Sirry  Spalding^  to 
which  said  replication  in  manner  and  form  as  the  same  is  set 
forthi  the  said  Harry  Spalding  is  under  no  necessity,  nor  is 
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1818.  he  obliged  by  the  law  of  the  land  to  answer.  Wherefore/' 
Sunbwy,  &c.  The  defendant  at  the  same  time  added  a  plea, "  that  the 
SrALODfo  defendant  ought  not  to  have  or  maintain  his  action  aforesaid 
in  manner  and  form  aforesaid  by  him  prosecuted,  but  the 
agreement  in  writing  aforesaid,  and  the  award  aforesaid, 
ought  to  have  been  proved,  filed,  and  proceeded  upon  in  the 
manner  prescribed,  and  according  to  the  provisions  of  the 
act  of  this  Commonwealth  of  21st  March,  1806."  The  re- 
cord then  merely  stated,  that  the  plaintiff  joined  in  the  de- 
murrer. TTie  cause  was  argued  at  December  Term,  1816, 
on  the  following  grounds.  1.  That  the  award  wasnotind. 
2.  That  it  was  uncertain.  3.  That  the  award  should  hate 
been  filed,  agreeably  to  the  act  of  assembly  of  Slst  itfarcli, 
1806.  The  cause  was  held  under  advisement  by  the  Presi- 
dent of  the  Court,  who  was  by  the  agreement  of  the  parties 
to  transmit  his  opinion  in  writing  before  the  next  Term,  and 
judgment  was  to  be  rendered  on  the  opinion,  on  the  Mondaji 
of  the  February  Term  following. 

It  was  conceded,  that  the  defendant  had  received  a  deed 
from  the  plaintiff  and  was  in  quiet  possession  of  the  land. 

The  opinion  of  the  Court  was  filed  at  February  Term, 
1817,  and  judgment  entered  in  favour  of  the  plaintiff;  and  on 
a  rule  to  shew  cause  why  an  execution  should  not  issue, 
the  Court  below,  after  fully  stating  the  facts  and  the  plead- 
ings, delivered  the  following  opinion.  "  The  two  first  points 
as  to  the  award  not  being  final  or  certain  have  been  argued 
on  the  same  grounds,  and  it  is  contended,  because  the  Kens 
on  the  land  have  not  been  ascertained,  the  award  is  neither 
certain  nor  Jinal.  Lien  is  a  technical  term  in  Pennsylvam* 
Lien  is  either  by  judgment,  recognisance,  mortgage,  or  by  i 
balance  of  purchase  money  due,  or  to  become  due  and  unpaid. 
The  agreement  in  this  case  is,  that  liens  by  judgment  or 
mortgage  are  to  be  deducted,  and  the  award  is,  that  all  equi- 
table claims  against  the  said  Irish  remaining  liens  on  the 
tract  of  land  in  the  above  rule  described  and  mentioned  to  be 
deducted,  &c.  If  such  liens  exist,  they  may  be  ascertained 
by  the  proper  officer,  and  it  is  as  certain  as  the  costs  of  an 
action  or  the  cliargcs  of  a  voyage,  or  to  pay  the  executors  w 
y.  D.  deceased.  Grier  v.  Grierj  1  Dail.  174 ;  or  agreeably 
to  the  decision  of  the  board  of  propert}%  Santee  v.  Keisteff 
6  Binn.  36;  which*  have  all  been  recognised  as  sufficiently 
certain  by  the  Supreme  Court  of  this  state.     As  to  the  last 
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point)  it  appears  to  me  it  never  was  Intended  by  the  parties,     1818. 
that  a  judgment  should  be  entered  on  this  award  or  report  smbury, 
of  the  arbitrators,  and  that  therefore  it  was  a  proceeding  ex-    Sfauoto 
clusively  at  common  law,  and  not  according  to  the  act  of      |^^ 
1806.     The  construction  contended  for  by  the  counsel  for 
the  defendant,  would  change  the  agreement  of  the  parties, 
and  to  allow  of  this  would  be  enabling  die  defendant  to  take 
advantage  of  his  express  agreement  and  submission. 

*^  There  was  one  other  ground  touched  by  the  counsel  of 
the  defendant:  That  there  are  not  sufficient  averments  in 
this  case  by  the  plaintiff  on  the  record  to  enable  him  to  reco- 
ver. The  defendant  having  demurred  generally,  I  think  the 
Court  should  not  be  very  astute  in  discovering  technical  ob- 
jections in  his  favour.  If  there  had  been  any  mistake  in 
point  of  law  or  fact,  or  misbehaviour  in  the  arbitrators,  or 
any  other  ground  that  in  £n^/£m^  would  give  relief  in  a  court 
of  chancery,  the  defendant  could  have  brought  it  before  a 
jury,  but  having  brought  his  cause  in  this  way  before  the 
Court,  although  the  pleadings  are  not  very  perfect,  yet  I 
think  from  the  whole  view  of  the  record,  I  am  bound  to  give 
judgement  for  the  plaintiff.  But  the  Court  order  and  direct, 
that  for  the  present  no  execution  issue,  so  that  the  party  may 
ascertain  the  liens,  if  any,  and  that  the  defendant  may  have 
an  opportunity  of  complying  with  the  award." 

A  writ  of  error  being  taken  out,  in  addition  to  the  general 
errors,  the  following  errors  were  assigned. 

1.  That  there  was  a  mis-trial  in  the  Court  of  Common 
Pleas,  there  being  no  issue,  nor  such  pleadings  in  the  cause 
as  a  judgment  could  be  rendered  upon. 

2.  That  there  was  no  demurrer;  because  no  cause  of  de- 
murrer was  set  forth,  which  ought  to  have  been  done  accord- 
ing to  the  statute  of  27  £liz.  c.  5,  and  4  and  5  Anne^  c.  16. 

3.  That  there  was  no  joinder  in  demurrer  appearing  on  the 
face  of  the  record,  nor  will  the  recital  of  the  Judge  in  his 
written  opinion  supply  the  omission. 

4.  The  judgment  below  was  premature,  and  not  warranted 
by  the  pleadings,  in  this,  that  the  defendant  below,  after  the 
supposed  demurrer,  tendered  an  additional  special  plea,  puis 
darrien  continuance^  relating  to  a  matter  in  pais,  to  which  no 
Implication  was  made. 
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1818.         The  cause  was  argued  in  this  Court,  by  Ktmet/y  Hail  and 
^bmkmy.       Watts,  fear  the  plaintiff  in  error,  who  referred  to  SelbnCt 
SriLMMo    Frac.  270,  £71,  and  Kyd  on  AwarJk^  129,  and  1^ 

H<dey  Baldwin  and  HmUm^  for  the  defendant  in  erfor,  who 
cited  Biunro  v.  Alaire^a)  Grier  v.  Grier.(i)  Purdon  v.  D^ 
tavan^jc)  M^Kvutry  v.  Solomon$.(d)  Consoles  v.  Deavens^e) 
Santee  v.  Keister.(f)  Hart  v,  Weston.(fr)  1  Chitty's  Flcad. 
Sft5,  326.  400.  643,  644,  645,  646,  647.  1  ltd.  Prac  648, 
649.  S7  Eliz.  c.  5.  4  .Annr,  c.  16.  Kyd  on  Awards^  tS3. 135. 
186.  199.  208.  1  Bac.  Ab.  232,  (Wils.  edit)(A)  Aa  of  2l8t 
JUarchy  1806.(i) 

The  opinion  of  the  Court  was  delivered  by 
DvNCAM  J.  If  the  award  in  this  case  were  valid,  there  are 
so  many  fotal  objections  to  this  judgment,  the  proceedings 
are  in  all  respects  so  substantially  erroneous,  that  the  plaint^ 
below  could  not  on  the  state  of  the  record  be  entitled  to  any 
judgment.  But  as  .the  Court  entertain  no  doul^  on  the  merits 
of  the  award,  and  are  not  willing  to  put  the  parties  to  die  ex*» 
pense  of  a  new  suit,  on  this  award,  in  which  there  could  not  be 
a  recovery  in  any  form  of  action  or  pleading,  they  think  they 
best  administer  justice  by  deciding  on  the  award,  as  if  the 
whole  case  of  the  plaintiff  had  been  stated  on  the  record,  and 
breaches  had  been  legally  assigned.  The  case  would  then 
stand  thus : — In  an  action  of  ejectment  in  which  Job  Irish 
was  plaintiff,  and  Orr  ScoviUe  and  Siias  ScoviUe  defendants, 
the  following  agreement  was  entered  into  between  yob  Irish 
and  Harry  Spalding',  [His  honour  here  referred  to  tho 
agreement.]  In  pursuance  of  that  agreement,  on  the  same 
day,  a  bcmd  in  the  penalty  of  J53000,  was  executed  by  Harry 
Spaiding  to  ^ob  Irish^  with  the  following  condition.  fHii 
honour  then  stated  the  condition.]  On  the  15th  Jmc^ 
1816,  the  arbitrators  made  the  following  award.  [Here  he 
read  the  award*]  The  question  which  this  Court  are  now 
to  decide  is.  Is  this  a  good  and  binding  award  i 

Connecting  the  agreement  in  the  ejectment  cause  with  di6 
arbitrauon  bond,  it  is  evident  to  me,  diat  the  arbitrators  were 

(a)  S  Cains9y  387.  (/)  6  BUm.  36. 

(6)  1  DaU,  174.  {g)  5  Biarr,  SSSt. 

(c)  1  CaiRet,  304.  (A)  1  Fenf.  S7. 

Id)  2j0fm»,Bep,CO.  (»)  4,Sm.L.9M. 
CO  S  TetOet,  53^ 
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to  find  and  ascertain  the  sum  which  Harry  SpaURtif  was  to      1818. 
pay  ^od  Irish^  for  his  interest  in  the  land ;  the  nota  btne  to  Simbwy. 
the  agreenient  satisfies  my  mind,  that  one  great  object  of  the    s^almm 
award  was  to  asceruun  the  amount  of  the  liens.   ^  N.  B.  All      i^^ 
liens  by  judgment  or  mortgage  are  to  be  considered  or  de- 
ducted from  the  award  of  the  said  arbitrators.'^  Who  were  to 
consider  them  ?  Who  deduct  them  ?   The  arbitrators ;  for  if 
this  was  not  to  be  done  by  the  arbitrators,  the  essence  of  a 
good  award  would  be  wanting.     Awards  are  to  put  an  end 
to  the  controversy  between  the  parties ;  they  are  to  be  certain 
and  final. 

The  submission  was  to  give  notes  for  the  sum  to  be  award- 
ed, ^^  and  give  his,  said  8paldtng\  promissory  notes  to  said 
Irith  or  bearer,  for  the  sum  or  sums  by  them  awarded."  The 
certain  sum  to  be  paid,  was  the  matter  submitted  to  the  arbi- 
trators ;  and  the  award  is,  that  Jm/k  do  receive  of  Bpal^ng 
82518  96cts.  at  three  payments ;  but  they  further  adjudge 
and  award,  that  all  legal  and  equitable  claims  against  the  said 
Job  Irish  remaining  as  liens  on  the  land,  be  deducted  from 
Ae  above  award,  in  equal  proportions  fix>m  each  instalaocnt; 
thus  extending  the  claim  beyond  liens  of  judgments,  and  mort- 
gages, to  every  equitable  claim  which  would  be  a  lien  on  the 
lands  in  the  hands  of  imA,  as  purchase  money  due  for  the 
lands,  mortgages  and  agreements,  and  conveyances  not  re- 
corded.     Whatever  the  amount  might  be,  they  were    to 
be  deducted  from  the  sum  awarded ;  thus  leaving  them  to 
future  examination.     When,  how,  or  by  whom  are  these  to 
be  ascertained  and  deducted  I   Is  Spalding  to  give  his  notes 
payable  to  Irish  or  bearer  for  the  whole  sum,  and  in  the  suits 
brought  on  these  notes  to  have  them  deducted  I   This  would 
either  enable  Irish  to  impose  on  the  world  by  negotiating  the 
promissory  notes  payable  to  bearer,  for  a  certain  ascertained 
sum,  when  the  debt  was  not  ascertained,  but  left  to  be  after- 
wards ascertained,  and  when  ascertained,  to  be  deducted 
{MToportionably  from  the  notes,  or  expose  Spalding  to  the  risk 
of  being  obliged  to  pay  the  notes  to  an  innocent  indorsee 
without  defalking  the  amount  of  those  liens.    The  notes  by 
the  condition  are  to  be  given  for  the  sum  awarded ;  that  sum 
then,  is  to  be  the  absolute  unconditional  sum  awarded  by 
the  arbitrators,  after  the  deduction  of  the  liens,  and  this  is 
the  clear  and  plain  construction  of  the  arbitration  bond,  con- 
i^cted  with  the  agreement  in  the  ejectment  cause.  He  cannot 
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1818. 

Stmhiry. 

flFALDUe 
V. 


fltceitaiii  the  lient ;  if  judgments,  they  may  be  for  the  penalty ; 
if  mortgages,  part  paid ;  the  judgments  and  mortgages  may  be 
fully  discharged,  though  satisfaction  be  not  entered  ;  besides 
latent  contracts ;  besides  the  liens  in  equity  in  the  hands  of 
Irish,  If  it  be,  that  by  the  award  he  is  not  to  give  notes, 
but  the  money  is  to  be  recovered  on  the  awards  then  they 
must  be  deducted  by  a  jury ;  thus  leaving  open  for  future 
discussion  the  very  matter  which  was  submitted.  The  award 
in  its  very  nature  ought  to  be  wholly  decisive  ;  the  arbitrators 
cannot  delegate  to  others,  that  which  is  submitted  to  them ; 
nor  could  the  arbitrators  refer  a  matter  to  their  own  future 
judgment  or  decision.  An  award,  that  if  the  plaintiflF  prove 
certain  articles  against  the  defendant,  then  he  shall  pay  so 
much  as  the  plaintiff  iy^s  damnified  thereby,  is  not  final ;  or 
if  the  defendant  shall  make  out  on  oath  before  a  Judge  any 
disbursements  made  on  account  of  the  plaintifl,  that  the  plain- 
tiiF  shall  pay  them ;  but  in  case  the  defendant  does  not  ]m>ve 
them  within  a  limited  time,  the  parties  shall  give  general 
releases,  this  is  not  a  good  award.  Selby  v.  SuMtUy  Cemb. 
456.  Nor  would  an  award  that  the  defendant  shall  pay  to 
the  plaintiff  such  a  sum  of  money,  unless  within  twenty  days 
the  defendant  should  exonerate  himself  by  affidavit  from 
certain  payments  and  receipts^  in  which  case  he  was  only  to 
pay  a  certain  other  less  sum,  be  good,  because  it  is  uncertain 
and  inconclusive.  A  mere  mistake  in  calculation  will  not 
vitiate  an  award  in  toto,  for  that  may  be  corrected ;  but 
where  a  substantial  part  of  the  matter  submitted  is  left  un- 
decided, so  that  the  arbitrators  do  not  make  a  final  conclusiott 
of  the  matters  in  difference,  this  avoids  the  whole.  There  is 
a  prevailing  principle  in  the  construction  of  awards  ;  that  thqr 
should  be  final  in  every  case  without  any  reference  to  a 
future  examination  and  decision,  except  the  award  of  costSf 
which  are  always  to  be  taxed  by  the  officers  of  the  Court 
Id  Mod.  139.  miles,  166.  4  DaU.  74.  But  an  award  that 
one  party  shall  pay  the  reasonable  expenses  of  another  in  car- 
rying on  his  suit,  is  ill. 

On  the  ground  of  the  award  not  being  final,  ascertained 
and  decided,  but  It-aving  the  matter  submitted  open  for  ftt* 
ture  examination,  the  judgment  must  be  reversed. 

Judgment  revcrscd^^ 


End  of  June  T£RH,  1818. 
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Wesmrk  District,  SEPTEMBER  TERM,  1818. 


Sampson  against  Sampson  and  others.  po^  k. 


In  Error.  Wednewdaif, 

8epC0iEb6r9» 

ON  the  return  of  the  record  of  this  ejectment  from  the    A  warrMf 

Court  of  Common  Pleas  of  lVe$tmoreland  county,  it  appear-  ,^  paid  for 

•d,  that  the  defendanU  in  error,  who  were  plaintiffs  below,  J^*J[j^Jf* 

claimed  the  land  in  dispute  under  the  will  of  their  father  hbioot,  and 

John  Sampson^  who  had  filed  an  application  for  it  on  the  3d  ^^^^ 

April,  1 769.    On  the  8th.  Aprils  1 788,  he  took  out  a  warrant  in  ?^"^^ 

the  names  of  his  sons  Charles  and  James^  the  former  of  whom  tii«'wuraiit 

was  the  defendant,  which  was  surveyed  upon  the  land.     It  ^iiJ^tuhor 

was  admitted,  that  the  warrant  was  taken  out  and  paid  for  ••  ^Q  Mt^^Mc* 
^  "^  "-"^t  to  ha 


by  the  father,  and  the  question  on  which  the  controversy  de-  toos^or  whoF 
pe«ded  was,  whether  there  was  a  resulting  trust  in  his  favour,  I^J^^^i^ 
or  whether  it  was  intended  as  an  advancement  to  his  children.  itwMdeoided. 
To  prove  that  it  was  intended  as  an  advancement,  the  defendant  iiiixii7begiTea 

ofaettofown* 
enhipoD  the 

Hflftd  bj  die  father,  and  of  deelaratioot  to  ezplaio  thote  aet^  in  order  to  rebot  the  pretiimpUoQ,tbiC 

tke  mad  was  intended  at  an  adTaaeeniient. 

ir  a  witoets  state  hit  imprcmooi  from  partiealar  eireamttaneei,  without  tuting  what  thoie  eir- 

MtoMtaooet  were,  e.  ^.  if  he  itate,  **that  in  all  the  different  eooTenationa  with  J.  S.  he  always 

andentnod  the  laid  J.  S.  allowed  the  land  in  dicpote  to  he  the  property  ofC.  8."  and  oothhig  more» 

Iris  deposition  eannot  be  read. 

The  Coort  maj  esproM  an  opinion  on  the  faeUof  a  eaae,  without  at  the  nme  time  faiforming  the 

tary,  that  they  may  and  ought  to  judge  for  theniaeWet ;  but  nothing  should  appear  in  the  eharg^ 

horn  whieh  the  jury  may  reaioaably  infer^  that  they  are  proelnded  from  eooaidtriog  the  foot*. 

Vol.  IV.— T  t 
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1818*      gave  in  evidence  acts  of  ownership  exercised  by  himself,  de- 

Piit9hurrh*    ciarations  made  on  a  variety  of  occasions  by  his  father,  and 

Savmox     the  general  reputation  of  the  country,  that  the  land  belonged 

Savmov     ^  ^'in*     Among  other  evidence  the  deposition  of  Qeorge 

Md  others.  Jlf^lViiliams  viua  offered,  which  stated,  that  yohn  Samjfton 

had  told  him,  that  he  had  taken  out  a  warratnt  in  the  names  of 

Charles  and  James^  for  the  land  in  dispute,  and  ^  that  in  all 

the  different  conversations  with  the  said  John  Sampson^  he 

always  understood  that  he  the  said  John  Sampson  allowed 

the  land  now  in  dispute  to  be  the  property  of  the  said  Charles 

and  James  Sampson/'  The  plaintiff's  counsel  objected  to  the 

reading  of  this  deposition^  and  it  was  rejected  by  the  Court. 

For  the  purpose  of  rebutting  the  evidence  given  by  the  de- 
fendant, the  plaintiffs  offered  the  deposition  of  Robert  John- 
son^  who  testified,  that  sbout  the  year  1790,  he  accompanied 
John  Sampson  and  one  Samuel  M^MiUan^  to  look  at  some 
land  which  Sampson  had  offered  for  sale,  and  that  he  heard 
them  agree  upon  the  price  for  100  acres,  which  included  the 
land  in  dispute.  Some  time  after  the  bargain  was  made,  how- 
ever, M^'Mtllan  becoming  apprehensive  that  he  should  not  be 
able  to  make  the  payments,  gave  up  the  land,  and  Sampson  at 
a  subsequent  period  declared,  that  he  was  wrong  to  do  so, 
as  he  always  intended  to  be  easy  with  respect  to  the  pajnnents, 
and  to  have  taken  a  great  part  of  it  out  in  taylor*s  work*  The 
admission  of  this  deposition  was  opposed  by  the  defendant's 
counsel,  but  the  Court  permitted  it  to  be  read,  and  aa  excep- 
tion was  taken  to  their  decision. 

The  President  of  the  Court,  after  having  reviewed  the 
evidence,  concluded  his  address  to  the  jury  by  observing, 
^^  Upon  the  whole f  the  evidence  on  the  part  of  the  defendeM 
appears  to  be  very  loose;  too  much  so  to  entitle  him  to  a 
verdict.^'* 

The  jury  found  a  verdict  accordingly  in  favour  of  die 
pUiotiflFs,  and  the  cause  being  removed  by  writ  of  error,  the 
propriety  of  the  charge,  and  of  the  opinion  of  the  CSourt  on 
the  points  of  evidence  stated  flft>ove,  formed  Ae  subjects  on 
which  this  Court  were  called  upon  to  decide. 

Foster^  for  the  plaintiffs  in  trror. 

Baldwin^  contra. 
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TiLOHMAN  C.  J.  having  been  absent  during  the  argument,     1818. 
gave  no  c^nion.  PiM^gh. 

Gibson  J.  The  question  was,  whether  a  trust  resulted  to  ^J^^^^ 
John  Samfaon  who  paid  the  purchase  money  and  took  oat  a  wdoclMm 
warrant  for  the  land  in  dispute  on  the  8th  Aprils  1788,  in  the 
names  of  bis  sons  Charier  and  Jamea  the  defendants ;  or  whe* 
ther  he  intended  the  land  as  an  advancement.  To  rebut  the 
implication  of  a  trust,  the  defendant  gave  evidence  of  a  va« 
riety  of  circumstances,  consisting  of  declarations  of  John 
Stnnpson,  acts  of  ownership  by  the  defendant,  and  the  com* 
mon  repntation  of  the  country^  To  rebut  thist,  the  plaintiffs 
offered  the  deposition  of  Robert  Johnson  to  prove  he  was 
present  on  the  land  when  a  contract  for  the  sale  of  it  was 
made  between  John  Sampson  and  one  J^WilBams.  The  de- 
fendant excepted,  but  the  evidence  was  admitted*  I  can  see 
no  objection  to  the  admission  of  this  evidence.  Acts  of  own- 
eiihip  cm  the  land,  under  the  title  now  set  up»  and  the  de- 
clarations  of  John  Sampson  at  the  time,  tending  to  explain 
those  acts,  were  undoubtecUy  Competent.  But  the  deposition 
of  George  M^WiUiams  was  offered  by  the  defendant  and 
over-ruled.  The  witness,  after  stating  that  John  Sampson 
had  told  him  he  had  taken  out  the  warrant,  in  the  name  of 
his  sons,  proceeded  to  state,  *^  that  in  all  the  different  con- 
versations with  the  said  John  Sampson^  he  always  under^ 
stood  John  Sampson^  allowed  the  land  in  dispute  to  be  the 
property  of  the  said  Charles  and  JamesJ*^  It  is  objected  to 
the  competency  of  this  evidence,  that  the  witness  does  not 
say  positively  he  had,  in  fact,  any  conversation  with  John 
Sampson  and  that  he  does  not  state  any  declaration  of  Samp^ 
jsan^  but  merely  that  the  witness  understood  he  allowed^  &c. 
IMd  the  matter  rest  on  the  first  ground,  I  would  have  no 
hesitation  in  saying  the  evidence  was  improperly  rejected* 
The  witness  positively  states  one  conversation  on  the  sub- 
ject ;  and  the  infereiv^e  is  as  strong  as  a  positive  assertion, 
that  he  had  more.  He  swears  positively  he  alwajfs  under- 
stood in  the  different  conversations,  &c.  He  could  not  have 
understood  any  thing  from  conversations  that  never  took 
place.  But  the  evidence  was  properly  rejected  for  another 
reason.  To  say  a  witness  understood  something  without 
stating  from  what  he  understood  it,  is  merely  to  give  the  im- 
pression of  the  witness  without  laying  the  circumstances 
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1S18.     from  which  he  received  it  before  the  jury»  to  enable  them  to 
Fitifbtirfh.   judge  whether  he  made  a  just  inference*  In  strictness  a  wit- 
UAMrmm     ness  is  not  permitted  to  say  he  thinks  or  persuades  himself^ 
^A^^Lm     or  believes,  or,  except  in  particular  cases,  to  give  his  opimoa 
mAmktn.  as  to  a  fact*    The  circumstances  on  which  he  fbuiids  his  be* 
lief  are  better  evidence  and  ought  to  be  disclosed,  thitt  t^ 
jury  may  draw  the  conclusion  for  themselves.    If  the  witness 
formed  his  opinion  from  the  declarations  of  yohn  Samp9ont 
he  should  have  stated  what  they  were,  not  indeed  in  ^  very 
words  used  if  he  could  not  recollect  them,  but  at  least  in  sob* 
stance.    He  nuy  have  formed  his  opinion  from  ambiguous 
expressions  understood  in  a  sense  different  from  duit  in 
which  they  were  intended  to  be  used,  or  from  other  sources 
equally  deceptive,  and  before  the  result  of  his  Judgment  is 
given  in  evidence  it  should  appear  he  judged  correcdy*    It 
would  be  attended  with  great  danger  if  the  law  were  other- 
wise. 

An  exception  was  taken  to  the  charge^  on  the  ground,  that 
the  consideration  of  both  law  and  fact  was  taken  from  the 
jury.  The  main  question  was,  whether  John  8amp9on  in- 
tended the  warrant  as  a  gift  to  his  sons  Charln  and  James^ 
and  this  was  expressly  put  to  the  jury  as  a  question  of  fact 
After  recapitulating  the  evidence,  the  Judge  informed  the 
jury,  that  some  parts  of  it»  for  peculiar  reasons,  were  entitled 
to  little  or  no  weight,  and  concluded  by  saying,  ^the  evi- 
dence on  the  part  of  the  defendant  appears  to  be  vtry 
loose,  too  much  so  to  entitle  him  to  a  verdict.'*  If  the  Court 
assume  the  exclusive  right  of  deciding  on  facts,  it  is  error ; 
but  that  assumption  must  appear  clear,  before  I  will  believe 
it  intended  on  the  part  of  the  Court,  or  acquiesced  in  by  the 
jury.  Here  the  question  of  fact  was  submitted  to  the  jury ; 
but  it  is  said,  the  Court  gave  a  binding  direction  as  to  die 
xveight  of  the  evidence.  The  rules  for  weighing  evidence 
are  for  the  Court ;  the  result  of  the  process  for  the  jury ;  bat 
the  general  principle  is  more  easy  than  its  application  to  par- 
ticular cases.  .  An  opinion,  however,  decisively  expressed  on 
the  weight  of  evidence,  is  not  error;  but  I  agree  with  the  de- 
cision in  The  Firemen  Ineurance  v.  Waldenj  12  Johns.  318, 
that  it  must  be  expressed  as  opinion,  and  not  as  a  direction 
binding  on  the  conscience  of  the  jury.  But  I  do  not  go  so 
far  as  to  say  every  charge  should  so.ckariy  distinguish  be- 
tween the  law  and  the  fact,  that  the  jury  cannot  misunder* 
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Btand  their  lights,  or  mistake  the  opinicm  of  the  Judge  on     1818. 
matter  of  fact^  for  .his  direction  in  matter  of  law.  .  If  the  Pintbwrgh. 
right  be  not  taken  away  at  least  by  implication,  it  is  not  to  be     Samfmv 
presumed  the  jury  will  err  on  this  ground ;  it  is  presumed    gAMpicnr 
they,  at  leasts  know  they  are  called  in  to  decide  something,  sBdotliffi. 
not  merely  to  say  whatever  the  Court  may  dictate,  and  it  will 
be  sufficient  if  they  are  left  to  know  they  may  so  decide. 
Jurors  may  err  in  consequence  of  the  expression  of  an  opi- 
nion on  the  facts,  but  it  is  an  error»  like  many  others  they 
may  commit,  which  the  law  will  not  intend  they  will  fall  into 
without  cause.    My  position  is,  that  the  rights  of  the  jury 
ought  not  to  be  considered  as  invaded  when  the  Court  barely 
expresses  an  opinion  on  facts,  without  at  the  same  time  ex- 
pressly  informing  the  jury,  that  they  may  and  ought  to  judge 
for  themselves.    But  on  the  other  band,  nothing  should  ap- 
pear in  the  charge  from  which  they  might  reasonably  infer 
they  were  precluded  from  considering  the  facts.    Where  a  • 
Judge  lays  down  a  principle  unquestionably  correct  in  th# 
abstract,  yet  if  it  be  stated  in  a  ms^iner  likely  to  produce  mis- 
apprehension of  his  nieanipg,<Mr  a  misapplication  of  it  to  the 
fscts^  it  is  error.     In  this  case,  I  cannot  but  think  the  jury 
considered  themselves  hound  by  the  opinion  of  the  Court,  as 
a  direction  as.  to  the  legal  effect  of  the  evidence.    To  say  the 
evidence  is  too  loose* to  entitle  the  party  to  a  verdict,' looks 
so  much  like  a  positive  direction  operating  on  both  f^t  and 
law,  that  it  ^ay  yery  well,  to  say  the  least,  have  been  mb- 
taken  for  one.     I  should  be  the  last  to  restrain  a  free  expres- 
sion of  the  opinion  of  the  Court  as  to  facts,  but  it  would  be  a 
safe  course  to  inform  the  jury,  at  the  same  time^  that  they 
must  ultimately  judge  for  themselves.    The  judgment  must 
be  reversed. 

Duncan  J.  The  merits  of  this  case  rest  on  one  single 
fact.  Was  the  warrant  in  the  names  of  Charke  and  Jamee 
Sampson^  admitted  to  be  taken  out  and  paid  for  by  John 
Sampson  the  father,  taken  out  in  trust  for  the  father,  or  as 
VKk  advancement  to  the  sons  i   . 

A  trust  results  by  operation  of  law  to  him  who  pays  the 
^nsideration  money ;  yet  in  general  a  father  taking  a  convey* 
usee  in  the  name  of  his  child  unprovided  for,  it  is  held  aA 
advancement.  It  is  a  prima  facie  evidence  of  advancement, 
and  casts  the  proof  on  the  father  alleging  the  trust.    But  tbje 
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1918.     contrary  rule  prevails  as  to  applica^ons  taken  out  in  the  son^ 

PU$^bmt§h,    name  or  warrants^  pud  for  by  the  fiuher ;  for  then  it  is  to  be 

^Mjomm  ~  presumed  to  the  use  of  the  father,  and  in  that  case  it  is  in- 

Saum     ^ua^b^i^^  ^i^  ^  •^K^  ^  rebut  the  presumption.  2  Sm»  L^  171^ 

Md  tihem    %  fs.  Coxf?9  Ie99€€  V.  thont^  and  Foffkr*9  ksset  v.  GoAocA.  Bat 

this  being  but  a  presumption,  may  be  repelled  by  circumstances 

and  declarations  of  the  £sidier ;  the  legal  title  is  in  the  war* 

ranlee,  but  a  presumption  is  raised*     Circumstaacea  incon* 

abtent  with  such  presumption  will  destroy  it.    The  legal 

presumption  is,  that  if  a  person  actually  takes  out  an  applt** 

eation  or  warrant,  and  pays  for  it^  it  is  a  trust ;  that  he 

used  the  name  of  the  party  ;  and  this  holds  fiilly  as  strong 

in  the  ease  of  a  child  as  of  a  stranger. 

A  bill  of  exceptions  was  taken  to  the  admission  of  tiie  de* 
position  of  George  M^WtUiama.  It  is  confined  to  that  part  of 
it  wherein  he  states,  that  in  all  the  different  eonversatioas 
with  the  said  John  Sampean^  he  always  understood  that  he, 
the  said  John  Sampaon^  allowed  the  bnd  now  in  dispute  to 
be  the  property  of  Charles  and  yamea  Sampson.  The  word 
dlow,  is  used  in  the  country  not  in  a  grammatical  sense  i 
sometimes,  as  know ;  frequendy,  as  acknowledge.  I  take 
the  ¥K>rd  allowed  here  to  be  used  in  that  sense ;  it  will  then 
read,  in  the  different  conversations  I  had  with  yokn  Sarn^ 
soHy  I  always  understood  that  the  said  John  Sampson  ac- 
knowledged the  land  in  dispute  to  be  the  property  of  Charlrn 
and  James  Sampson.  This  is  preceded  by  a  declaration  hj  tiie 
deponent,  that  John  Sampson  had  told  him  that  he  had  taken 
out  a  warrant  for  this  land  in  the  name  of  Charles  and  James. 
In  1  Johns.  95,  Srtett  and  others  v.  Jl  Moses  and  sonSy  a  wi»« 
ness  was  called  to  prove  a  conversation  between  him  and  one 
of  the  defendants,  in  relation  to  the  goods  in  question,  and 
declared,  that  he  could  not  recollect  the  expressions  used,  but 
would  give  his  impression  as  to  the  substance  of  the  conver- 
sation ;  this  was  objected  to  but  received,  and  on  motion  to 
set  aside  the  non-suit  on  this  ground,  among  others,  it  was  de- 
termined, that  such  evidence  was  inadmbsiUe.  I  understood 
from  the  conversation  I  had  with  him,  is  certainly  a  strange 
mode  of  expression ;  the  impression  of  the  substance  of  a  con- 
versation. If  depositions  taken  in  the  country  were  thus 
stricdy  scanned,  how  many  of  them  must  be  rejected.  Usage 
decides  on  the  force  of  language.  There  was,  therefore,  error 
in  rejecting  that  part  of  the  deposition.  But  a  question  of  the 
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Bioit  serious  importsiice  arises  from  the  coneluditg  seatefice  isia. 
of  the  charge  of  the  Court*  ^  On  the  whole,  the  evidence  on  PHttbm^h. 
the  part  of  the  defendaot  appears  to  be  wcty  loose  -,  too  much  SAMma 
so  to  eetitle  him  to  a  verdict."  This  is  compbtiued  of  oi|  the  s^i^I^q^ 
part  of  the  plaiatiiF  in  error,  as  a  decision  of  the  facts  by  the  and  stker^ 
Court,  without  submitung  the  testimony  to  the  Jury ;  the 
taking  of  the  facU  from  the  jury,  whose  province  it  was  to 
decide  on  ihem.  Error  in  statement  of  &cts  by  a  Judge,  is 
Bot  the  subject  of  revision  in  this  Court,  llie  only  redress 
is  by  application  for  a  new  trial ;  if  this  is  refused  the  party  is 
without  a  remedy.  2Binn.B0,  Burdv.DaMdalc  Soanc^inion 
not  warranted  by  the  facU.  But  that  is  totally  different  from 
withdrawing  the  facts  from  the  cognisance  of  the  jury.  Tlie 
only  way  in  wbich  a  cause  can  be  withdrawn  from  the  jury  is 
by  demurrer  to  evidence ;  a  hazardous  matter  in  parol  testi- 
mony, where  die  party  not  ooiy  admiu  the  iacts,  but  every 
possible  rational  inference  a  jury  might  draw  from  the 
Acts;  every  conclusion  which  the  evidence  offered  con- 
duced to  prove.  The  fact  here  attempted  to  be  proved  by 
the  defendant  was,  barely  to  rebut  the  presumption,  that  the 
warrant  taken  out  in  his  sons'  name  was  in  trust  for  the  father. 
Tlie  CErther's  declarations,  that  he  intended  the  lands  for  the 
sons,  that  it  was  their  property^  conduced  to  prove  that  fact: 
A  Court  on  demurrer  to  evidence  must  then  have  decided  on 
this  fact  as  admitted,  and  if  admitted  there  was  an  end  of  the 
controversy ;  the  Court  drew  the  conclusion  of  the  law  from 
the  facts  thus  admiued;  the  whole  evidence  is  insufficient  to 
entitle  the  defendant  to  a  verdict ;  admit  aU  that  his  witnesses 
have  sworn  to  be  true,  admit  the  conclusion  to  be  drawn  from 
their  testimony,  still  it  is  insufficient.  On  the  good  old  rule, 
as  it  is  emphatically  caUed  by  Chief  Justice  Jat,  foor- 
gia  V.  BraUtford  and  others^  3  Doll.  4,  that  on  questions  of 
law<,  it  is  the  province  of  the  Courts  on  questions  of  fact,  the 
province  of  the  jury,  to  decide  ;  on  this  reasonabie  distribu- 
tion of  jurisdiction^  rests  aU  the  super*emiaent  excellence 
of  the  boasted  trial  by  jury.  It  was  not  an  opinion  on  an 
abstract  question  of  law^  but  a  decision  by  the  Court  on 
the  sufficiency  of  testimony  to  prove  relevant  facts.  This 
evidence  was  in  my  mind  sufficient  for  the  jury,  to  have 
rebutted  the  presumption  of  resulting  trust.  It  was  not 
indeed  conclusive  evidence ;  tt  might  not  have  satisfied  the 
jury,  but  as  it  was  matter  for  their  consideration^  they  ought 
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1818. 

JPiUibttrgh, 
SAxnoir 

V, 

tndocben. 


to  have  had  an  opportunity  to  weigh  it.  The  charge  was  caku^ 
lated  to  make  the  jury  understand  that  the  evidence  offered 
was  wholly  insufficient,  being  too  loose  to  entitle  the  defend* 
ant  to  a  verdict ;  this  was  undertaking  to  judge  for  the  }\xry, 
and  amounted  to  a  declaration  to  them,  that  any  considera- 
tion of  the  evidence  was  wholly  unnecessary ;  and  therefore 
there  was  error  in  point  of  law  in  the  charge  of  the  Court. 
It  was  a  declaration,  that  whatever  credit  might  be  given  to  the 
witnesses  on  the  part  of  the  defendant ;  whatever  conclusion 
the  jury  might  draw  from  the  testimony,  still  it  was  insuffi- 
cient in  law  to  entitle  the  defendant  to  a  verdict.  I  vcfer  ge- 
nerally to  Ahvyn  v.  Uhneff  12  Mass.  22,  and  12  Johm.  918« 
The  Firemen  Insurance  Company  v.  Waldeny  and  to  Wright 
V.  Small^  determined  in  this  Court,  September ^  1808.  Whe- 
ther the  evidence  be  rejected^  or  the  jury  be  informed  bj 
,the  Court,  it  is  of*  no  avail,  it  amounts  in  effect  to  the  same 
thing  with  the  jury. 

The  Court  furdier  saidf  there  was  litde  or  no  we^t  in 
the  declarations  of  the  father^  as  they  were  not  made  in  the 
presence  of  Charles.  I  cannot  comprehend  why'this  should 
diminish  the  weight  of  the  evidence*  If  the  father  had  by  thai 
declaration  asserted  a  trust,  not  in  the  presence  of  Charles^ 
certainly  the  Court  would  have  been  right;  but  when  it  was 
an  admission  against  himself  and  his  tide,  it  did  not  require 
'  the  presence  of  Charles  to  add  weight  to  it,  nor  did  his  ab- 
sence diminish  the  weight  to  which  it  was  entided ;  and  I 
cannot  consider  our  systems  of  jurisprudence  to  be  so  defi- 
cient, as  that  if  a  Court  state  that  evidence  was  of  littie  or  n» 
weight,  and  the  reason  why  it  is  of  litde  or  no  weight  is  as- 
signed by  them,  on  a  misconstruction  of  the  law  of  evidence, 
it  does  not  subject  their  opinion  so  delivered  to  revision,  and 
if  it  is  found  emmeous  to  reversal.  The  Court  should  have 
left  i^  to  the  jury  to  decide,  whether  the  evidence  given  by 
tile  defendant,  was  sufficient  to  rebut  the  presumption  of  the 
warrant  being  taken  out  by  the  father  in  trust  for  himself 
for  it  is  the  peculiar  and  exclusive  province  of  a  jury  to  infer 
facts  from  the  evidence ;  instead  of  which  they  pronounce 
on  its  sufficiency,  and  direct  the  jury  that  it  is  too  loose  t» 
entide  the  defendant  to  a  verdict. 


Judgment  reversed,  and  a  ventre  faxAsts 
de  novo  awarded. 
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Simpson  agamsi  Hall. 


In  ErrOB.  fFedneMdasf, 

September  9. 

EJECTMENT  in  the  Court  of  Common  Picas  ot^^^^ 
AnMtrontr  County.  f*  ••"^  ^ 

*  ^  two  penoQt 

betttogthe 

fTtUiam  HaU,  the  plaintiff  below,  and  Andrew  Simpsoth  the  t^;!;;^^^ 
defendant,  both  claimed  the  land  in  controversy,  under  the  ^^?i'|)''® 
same  warrant,  which  was  taken  out  in  the  name  of  A/^estbax^^n^ 
Xntptorij  on  the  22d  November^  1785,  and  on  which  a  »ur- Jjj?|[|^"^ 
vey  was  made  on  the  30th  December j  of  the  same  year.  ▼••  bteoded. 
There  were  two  persons  of  the  name  of  Agnee  &mp$on^  and  SeM^hk^ova 
the  principal  question  before  the  jury,  was,  which  of  them  ^1^^^^^ 
was  the  warrantee.   The  plaintiff  claimed  as  heir  at  law  ofto  the  period 
his  half  sister  Agnes^  the  daughter  of  Andrew  Simpson^  de»    o„e  luifiaf 
ceased,  whose  widow  had  intermarried  with  the  plaintiff^s  JjJjJ^J^^UjJ 
father.    Andrew^  was  the  owner  of  a  small  improvement  on  oofMMitiaod, 
die  land,  and  was  killed  by  the  Indians,  in  the  year  1776.^^^^  any^ 
After  his  death  a  warrant  was  taken  out  bv  his  brother  jfamesy  i{*|!^*»  **_ 

•^      ,       had  aoy  vmw 

in  the  name  of  Agnes  Simpson^  to  include  Andrew's  im»  to  retUeMe, 
provement.    It  was  proved  by  the  positive  testimony  of  one  |^  ihdaO^ 
witness,  as  well  as  by  circumstances,  that  the  person  ^^SSI!'^}^ 
whose  benefit  the  warrant  was  procured  was  Agnes f  the  daugfa-  proreinent 
ter  of  Andrew,  then  an  infant,  and  that  Mary  Wallace^  the  b^hb'u^t^ 
sister,  both  of  Andrew  and  James^  had  given  certificates  ''^''Jj^Jj^J^T** 
money  due  from  the  state  of  Pennsylvania,  to  her  late  hus-of  the  deecdt* 
band  Richard  Wallace^  whose  administratrix  she  was,  by  vir-  ^^^•JJjJ^ 
tuc  of  which  the  warrant  was  obtained^    That  the  ^•"''^^^•*^'*? 
was  intended  for  Agnes^  under  whom  the  plaintiff  claimed,  iber,  held 
was  abo  inferred  from  the  declarations  of  James  ^^P^^^t^^^S^ 
through  whom  the  defendant  derived  his  tide.    To  the  ad-tohererAorct 
mission  of  these  declarations  in  evidence,  the  counsel  for  the^|^^f^^  )^ 
defendant  objected ;  but  the  objection  was  overruled.  Iwllholl  her 

death  woold 

The  defendant,  who  was  the  son  of  James  Simpson^  con-JjJJJ^^JjJ 
tended,  that  the  warrant  was  designed  for  the  benefit  of  Ag*  ^^^^^ 

ade   in     pre* 
fertnee  (o  moro  renolB  kindred  of  the  wholt  Uood. 
Vol.  IV.— U  u 
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181 S.      neSf  the  daughter  of  y^m^^,  who  jointly  with  her  husband, 

Pititbtit^h,    Charles  Otbson^  conveyed  it  by  deed,  dated.  May  16th,  1800, 

SiMPWH     to  James  Simpson^  who  subsequently  conveyed  it  to  the  dc- 

fiux.       fendant.   Some  evidence  was  given  to  establish  this  fact,  and 

it  was  proved,  that  James  had  paid  Mrs.  Wallaccy  the  amount 

of  the  certificates  she  had  previously  given ;  but  at  what  pe* 

riod  the  payment  was  made,  or  whether  it  was  with  his  own 

money,  or  with  that  of  his  niece,  did  not  appear. 

On  the  part  of  the  defendant  the  depositions  of  James 
White  and  Hugh  Martin^  were  offered.  White  stated,  that 
on  the  15th  October y  1785,  James  Simpson^  the  father  of  the 
defendant,  applied  to  him  to  write  three  applications  for  war- 
rants, which  he  did.  One  of  them  was  in  the  name  of  James 
Simpson^  another  in  the  name  of  Hannah  Simpson^  and  the 
third  was  in  the  name  of  Agnes  Simpson^  for  land  on  the  wa- 
ters of  KisieminetaSf  which  he  always  understood  to  be  that 
on  which  the  defendant  resided.  He  added,  that  he  under- 
stood James  Simpson^  was  making  all  the  applications  for 
his  own  use ;  that  he  accompanied  him  to  Hugh  Martin^ 
esq.  who  gave  such  certificates  as  were  then  required  to 
procure  at  the  land  office  an  exoneration  of  interest  during 
the  war ;  that  the  certificates  were  all  paid  for  by  him,  and 
that  he  never  heard  of  his  having  any  claim  to  any  other  land 
near  the  KisieminetaSy  than  this. 

The  deposition  of  Hugh  Martin^  stated,  that  on  or  about 
the  15th  October y  1785,  James  Simpson  applied  to  him  for  a 
certificate  to  be  produced  at  the  land  office  of  Pennsylvania, 
for  the  purpose  of  having  a  tract  of  land,  which  had  been  lo- 
cated and  surveyed  in  the  name  of  Agnes  Simpsony  exonera- 
ted from  the  payment  of  eight  years  interest.  The  certificate 
was  granted,  and  signed  by  himself  and  another  justice  of  the 
peace  of  the  county.  There  were  certificates  for  two  other 
tracts  of  land  given  at  the  same  time  to  James  SimfisoUy  for 
the  same  purpose.  On  an  objection  being  taken  to  the  ad- 
mission of  these  depositions  in  evidence,  they  were  rejected 
by  the  Court. 

The  Court  left  it  to  the  jury  to  determine  whether  the 
warrant  was  procured  for  the  benefit  of  AgneSy  the  daughter 
of  AndreWy  or  of  Agnes y  the  daughter  of  James  Simpson; 
instructing  them  at  the  same  time,  that  if  James  Simpson  paid 
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Mrs.  Wallace  the  value  of  the  certificates  given  by  her,  after  the     1818. 
date  of  the  warrant,  and  still  more,  if  the  payment,  was  made  Piutburgh. 
for  the  purpose  of  vesting  a  title  in  himself  to  a  warrant  ori-     Simpsok 
ginaliy  intended  for  the  benefit  of  his  niece,  it  was  entitled  to       n^^ 
no  weight.     If,  the  Court  said,  the  jury  should  be  convinced 
that  the  warrant  at  the  time  of  procuring  it,  was  intended 
for  the  benefit  of  the  plaintiff's  half  sister;  the  legal  question 
would  occur,  whether  she  acquired  the  land  designated  in  it 
by  purchase,  or  by  descent  through  her  father.     The  first 
enquiry,  in  deciding  this  question,  was,  whether  Andrew 
Simpson^  her  father  had  any,  and  if  any,  what  interest  in  the 
land  at  the  time  of  his  death  in  1776.     It  was  certainly  not  a 
legal  interest,  and  there  having  been  no  actual  settlement  of 
the  premises  previous  to  his  decease,  it  could  only  be  view- 
ed as  a  very  remote  equity.    He  could  not  be  said  to  have 
died  seised,  which  supposes  a  complete  title  either  legal  or 
equitable.      There  was  not  even  that  kind  of  possession 
which  the  law  respected.    Though  by  courtesy  among  the 
first  settlers,  mere  improvements  were  regarded,  where  they 
were  not  abused  for  the  purpose  of  engrossing  land,  and  were 
followed  up  within  a  reasonable  time,  yet  they  conferred  no 
right,  in  law  or  equity,  unless  they  were  recognised  by  the 
proprietary.    The  only  difficulty  in  the  case,  arose  from  the 
warrant  calling  for  the  land  in  dispute,  as  having  been  first 
improved  in  Marchy  1774.   By  an  act  of  assembly,  every  ap* 
plication  for  land  in  the  old  purchase  must  designate  the  land 
applied  for,  and  if  improved,  an  affidavit  of  the  time  when  it  was   ^ 
improved,  was  requisite.     A  compliance  with  this  law,  could 
not,  however,  enlarge  or  diminish  the  quality  of  the  estate.  It 
nught  bind  the  applicant,  if  of  full  age  at  the  time,  in  case 
of  a  contest  between  him  and  another  applicant  who  might 
have  prcKured  an  office  right  for  the  same  land,  but  could 
have  no  other  legal  operation.    They  were  therefore  of  opi- 
iiion,  that  the  title  to  the  land  in  dispute,  did  not  come  to 
Agnesp  the  daughter  of  Andrew  Simpson^  on  the  part  of  her 
father.     The  only  title  which  they  could  legally  recognise, 
was  diat  of  the  warrant  and  survey,  which  mbst  be  consider- 
ed as  a  purchase  on  her  part,  descending  to  her  general  beirs^ 
and  by  our  law  to  her  brother  of  the  half  blood,  in  prefev- 
ence  to  tiiore  remote  kindred  of  the  whole  blood. 

On  tills  ppinion  the  Court,  at  the  request  of  the  defend- 
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1818«     9n€9  counsel,  scaled  a  bitt  of  exceptions,  and  tbe  record  wm 
Piitttmrfk    remoTcd  by  writ  of  error  to  this  Court. 

TiLGBMAif  C.  J.  not  having  been  {H-esent  at  ^tut  argument^ 
gave  no  opinion. 

GiBsoif  J*  The  depositions  of  Hmg^  Martinf  and  yarned 
Whiiff  were  properly  rejected.  The  ostensible  object  of  tbe 
defendant,  waSf  to  shew  acts  done  by  yamm  tfMt^aon,  in 
prosecuuon  of  the  dtle ;  and  these,  provided  the  best  evi- 
dence of  them  were  offered,  would  onqaestiooably  be  com- 
petent. The  best  evidence  would  have  been,  the  appKcstkm 
itself,  filed  in  the  land  oficCf  or  a  certified  copy,  and  also  die 
original,  or  a  certified  copy  of  the  certificate,  to  exonerate  from 
the  payment  of  interest.  It  was  necessary  to  prove  the  con* 
tents  of  these  papers,  before  the  nature  of  the  acts  done  could 
be  asceruined,  which  coidd  not  beukme  by  pared.  But  the 
papers  being  exhibited,  .thie  defendant  might  have  given  in 
evidence,  the  acts  and  dedartftions  of  «Siii^i«#fi,  at  die  rime, 
to  explain  his  object  and  meaning.  On  the  other  hand,  die 
depositions  of  John  OUmoh  and  others,  excepted  to  by  the 
defendants*  were  property  admitted^  for  they  went  So  prove 
the  declarations  of  Simp9anj  and  were  evidence  against  those 
claiming  under  him. 

At  the  trial,  it  was  material  to  ascertain,  whether  the  war- 
rant under  which  both  parties  derive  tide,  was  taken  ont  for 
4f^«  ^  daughter  of  Andrew  Simfeon^  from  whom  die 
plaintiir claims,  as  brother  of  the  half  blood;  or  for  Agn§€^ 
tile  daughter  of  JamtM  Simj^o%  from  whom  the  defendant 
claims  by  purchase.  Andrew  Simp^oHj  was  die  owner  of  a 
small  improvement  on  the  land  in  dispute,  which,  it  is  ac- 
knowledged, did  not  Test  a  spark  of  tide  in  him*  After  his 
death,  this  warrant  was  taken  out  by  his  brother,  «KiJii«r  .Sisi^- 
ecnf  in  the  name  of  Agne9  Simpson.  It  seems,  the  purchm 
money  was  advanced  by  Mary  WaUacey  thesister  of  Andreti 
and  Jame9.  It  was  contended,  this  advancement  was  made 
in  behalf  of  Agnet^  the  daughter  of  Andrew^  on  account  of  a 
horse,  left  by  her  mother  in  possession  of  the  husband  of 
Mrs.  WiaUaee^  for  the  price  of  which  she  supposed  hb  es- 
tate was  liaUe.  It  was  proved  by  the  evidence  of  Mrs. 
Wallace^  (now  Mrs.  Barr,)  that  yames  Simpson  reimbursed 
her  die  money  so  advanced;  but,  wkhotit  anting  when»  or 
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vbethcT  it  wm  cm  behalf  of  hts  daughter,  or  his  neice.  On  1818. 
this  part  of  the  case,  the  Court  gave  in  charge  to  the  jury,  PituUw^ 
that  if  this  payment  was  made  after  the  date  of  the  warrant,  Simpsov 
and  much  mare,  if  it  was  made  for  the  purpose  of  creating  a  i^Tl^ 
title  in  himself,  to  a  warrant  originally  intended  for  the  ex* 
dusive  benefit  of  his  neice,  it  was  entitled  to  no  weight.  Now 
to  test  the  CQrrectness  of  this  opinion,  it  is  only  necessary  to 
observe,  that  the  title  vested  in  somebody  at  the  date  of  the 
warrant  f  and^  if  in  the  daughter  of  Andrew,  no  act  after* 
wards  done  by  Jcanes  Simftan^  could  divest  it;  and  his  acts, 
not  done  in  prosecution  of  the  vesting  of  the  title,  could  have 
BO  operation  in  his  favour.  But  though  these  acts  could  not 
have  thitt  operation,  it  is  said  they  ought  to  have  had  weight 
in  rebutting  the  presumption  that  the  advancement  was  made 
by  Mrs*  Wallace,  m  fovour  of  the  daughter  of  Andrew,  on 
account  of  her  claim  for  the  horsCf  and  to  shew,  that  in  fact 
tile  tide  never  had  vested  in  her.  But  this  is  the  same  in 
princiide ;  a  party  nwy  give  in  evidence,  his  own  acts  done 
at  the  time ;  but  separate  acts  done  afterwards,  can  have  no 
operation  in  Jiis  favour.  Here  the  question  was,  for  whom 
did  Jamee  Simpson,  take  out  the  warrant?  Down  to  its  date, 
his  acts  and  declarations  were  proper  to  shew  for  whom  he 
intended  it ;  but  acts  done  at  a  period  to  which  the  question 
does  not  relate,  could  have  no  effect.  If  the  rule  were  other* 
wise,  a  party  might  make  what  evidence  he  pleased  in  his 
own  favour.  At  the  period  of  the  payment  to  Mrs.  Wallacey 
Jamee  Simpson  may,  for  the  first  time,  have  entertained  the 
design  of  making  the  land  his  own,  by  setting  up  his  daugh- 
ter as  being  the  original  warrantee,  and  a  trustee  for  his  use; 
and  a  payment  obviously  made  to  favour  that  design,  if  after 
the  date  of  the  warranty  could  not  be  urged  by  him  or  any 
one  claiming  under  him. 

But  a  much  more  important  question  arises  under  the  in- 
tca^  act  of  1794.  By  the  11th  section  it  is  enacted,  that 
where  any  person  shall  die  seised^  leaving  no  children,  &c. 
of  the  whole  blood,  then  brothers  and  sisters  of  the  halfYAooA 
shall  inherit  in  preference  to  more  remote  kindred,  «*  unless 
where  such  inheritance  came  to  said  person  so  seised,  by  </r« 
seem,  depise,  or  j4^,  of  some  one  of  his  or  her  ancestors,  in 
which  case  all  those  who  are  not  of  the  blood  of  such  ances* 
tor  shall  be  excluded  frqm  such  inheritance.'^  If  therefore, 
Jgnes^  the  daugbiev  of  Andrew^  look  the  land  by  descent 


Digiti 


zed  by  Google 


342  CASES  IN  THE  SUPREME  COURT 

1818.  £fom  her  father,  the  defendant  as  heir  at  law  ex  parte  pater^ 
Piiubwrgh'  na^  would  be  entitled.  On  the  other  hand,  if  she  acquired 
Sdkpsow  ^^  ^^^'^  ^y  *°  original  purchase,  the  plaintiff  her  half  bro- 
V-  ther  by  the  mother's  side  would  be  entitled*  The  facts  are, 
that  Jndrew  Simpson^  who  was  killed  by  the  Indians  in  1776, 
was  the  owner  of  an  improvement  on  the  land  in  dispute. 
There  was  no  settlement^  nor  does  it  appear^  the  improve* 
ment  was  made  animo  residendi ;  and  it  is  not  contended  he 
had  a  title  on  which  an  ejectment  could  have  been  maintain* 
ed ;  or  that  he  had  any  vested  interest  which  die  law  recog^ 
nises.  On  the  32d  of  November,  1785,  James  Simpnn  took 
out  a  warrant  for  Jgites  SimpsoUf  to  include  this  improve- 
ment, 'rjhis  reference  to  the  improvement  as  the  oommence- 
roent  of  the  title,  must  have  arisen  from  abundant  caution; 
but  a  party  shall  not  be  precluded  from  disclaiming  to  hxAA 
under  an  improvement,  because^  for  fear  of  jeopardising  his 
title,  he  chooses  to  pay  interest  to  the  state  from  the  comi- 
mencement  of  his  improvement.  Assuming  then,  that  the 
warrant  was  intended  for  AgneM,  the  daughter  of  Andrew, 
the  question  will  be,  whether  the  land  came  to  her  by  descent 
from  her  father^  within  the  11th  section  of  the  intestate  act» 
or,  by  original  purchase  from  the  commonwealth.  The  dear 
object  of  this  section,  was  to  let  in  brothers  and  sisters  of  the 
half  blood,  and  yet  to  prevent  property  coming  from  an  an- 
cestor, for  which  a  valuable  consideration  was  not  paid  by  die 
heir  or  donee  from  passing  out  of  the  blood  of  such  ancestor;  . 
and  nothing  could  be  more  reasonable  than  that  a  transfer, 
made  either  by^^the  act  of  the  party,  or  the  operation  of  law^ 
and  which  was  merely  gratuitous,  and  in  consideration  of 
consanguinity,  should  continue  no  longer  than  the  considerar 
tion  lasted^  and  that,  instead  of  going  to  strangers  to  the 
consideration,  the' property  should  revert  to  the  blood  of  the 
ancestor  from  whom  it  moved.  Where  therefore  the  ances- 
tor had  the  estate  clear  of  incumbrances,  there  can  be  no 
difficulty.  But  it  becomes  almost  impossible  to  fulfil  the  in- 
tention of  the  legislature,  where  the  ancestor  had  not  the 
whole  property  in  the  thing;  as  where  land  was  articled  to 
be  purchased,  and  none,  or  but  a  part  of  the  purchase  mo* 
ney  was  paid  by  the  ancestor ;  or  where  incumbrances  to  the 
full  amount  of  the  value  had  been  discharged  by  the  heir, 
with  funds  acqmred  by  his  own  industry ;  this^  in  substance 
and  effect,  would  be  a  new  purchase.    But  although  in  such 
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case  the  reason  wouM  not  hold,  I  am  not  prepared  to  tay  the  18] g. 
estate  would  not  be  considered  as  haying  come  on  the  part  of /i^i«6tir^A. 
such  ancestor.  It  is  however,  not  the  case  before  us.  But  a  SnmnT" 
stronger  case  would  be,  that  of  land  incumbered  by  an  an-  ^^^ 
cestor,  say  z  father^  and  the  incumbrance  paid  off  with  funds 
derived  from  the  mother  i  here,  though  the  property  ostensi- 
bly would,  have  come  on  the  part  of  the  fiaher,  yet  it  would 
have  substantially  come  on  the  part  of  the  mother.  On  the 
other  hand,  where  land  is  purchased  with  money  derived 
ftom  an  ancestor,  the  land  will  not,  for  that  reason,  be  con- 
sidered as  having  come  on  the  part  of  such  ancestor ;  for 
though  in  equity  money  of  an  infant  laid  out  in  land,  is  still 
to  be  considered  as  money,  yet  the  reason  of  that  is,  because 
of  the  different  ages  at  which  an  infant  may  dispose  of  real 
and  personal  estate^  and  not  out  of  favour  to  smy  one  repre- 
sentative  more  than  another.  Peirson  v.  Shore^  1  Atk.  480.  For 
this  reason,  I  apprehend  that  the  circumstance  of  Agnetj 
while  an  infant,  having  purchased  the  warrant  with  funds- de- 
rived from  her  father,  cannot  strengthen  the  defendant's  case, 
and  even  if  the  land  should  be  considered  as  money,  it  Irould 
aot  be  within  the  provisions  of  this  section,  which  relates  to 
the  realty  only.  I  do  not  mean  to  express  an  opinion  on  the 
cases  I  have  put ;  they  must  arise  before  long,  when  it  win 
be  time  enough  to  decide  them;  but  I  mention  them  to  shew 
how  difficult  it  is  to 'lay  down  any  general  rukt  that  will,  in 
all  cases,  completely  efiect  the  object  of  the  legislature ;  and. 
So  shew  the  danger  of  carrying  the  construction  beyond  the 
letter  to  provide  for  an  apparent,  equity,  or  to  obviate  the 
hardship  of  a  case.  Establish  what  rule  we  may»  its  opera- 
tion will  produce  hardship  in  some  instances,  and  thwart  the 
intention  of  the  legislature.  What  rule  of  construction  xran 
effect  it,  where  the  land  has  been  paid  for  in  part  by  the  an«- 
cestor,  and  in  part  by  the  heir  out  of  his  own  funds?  The 
half  Uood  must  take  all  or  none.  I  have  no  doubt  the  mo- 
tive that  actuated  JameM  Simpson^  in  taking  out  this  warrant 
in  the  name  of  Agnes,  was  her  being  the  daughter  and 
heiress  of  his  brother  Andrew^  and  that  he  considered  her 
as  having  a  claim,  at  least  in  point  of  conscience,  on  the 
score  of  her  father's  improvement,  and  that  had  he  sup- 
posed the  land  on  her  deadi  would  have  gone  out  of  the  fii- 
mily,  he  would  have  acted  differendy.  But  would  not  a  gift 
of  land  made  by  him  for  the  same  consideration  be  a  new 
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181t.  purchase,  the  ancestor  of  the  donee  haYisg  had  na  hiterestt 
Piittkmrgk.  Certainly  consanguinirf  to  a  particular  person,  being  the 
Sixpffui  meritorious  cause  of  a  gift,  will  not  be  equivalent  toa  deri. 
nT^^^  vadon  of  the  estate  from  such  person,  although  it  is  reasona* 
hie,  dMt  a  stranger  lo  die  consideration  should  not  enjoy  a 
beneficial  interest  under  the  gift;  and  yet^  in  such  case,  a 
stranger  might  take.  Such,  in  efiect,is  die  case  here;  except 
that  this  is  stronger  than  a  gift  from  Aim^tifilM^Mii;  foron^ 
his  trouble  sn  managing  the  business  was  gratiMCous,  die  puT'^ 
chase  money  bemg  paid  by  die  warrantee  with  her  own  {nnds. 
It  is  going  far  enough  towards  effectuating  the  iateniaen  of 
the  legislature,  to  say  the  ancestor  must  have  had  some  vcst^ 
ed  interest  in  die  land,  equitable  or  legd,  not  resting  for 
its  continuance  on  the  good  wiU  of  the  owner  of  the  fee,  but 
one  whieh  the  law  will  acknowledge  and  protect.  Cases  of 
leases  bearsome  analogy.  In  Englandy  the  right  of  renewal, 
as  it  is  improperiy  caUed,  cannot  be  insisted  on  in  a  court  of 
law,  or  equity,  diere  being  no  oUigation  on  the  part  of  the 
landlord  to  renew,  but  the  constant  habit  of  re-gmting  the 
land  to  the  same  person,  at  the  expiration  of  die  lease,  has 
created  a  kind  of  ideal  interest  beyond  ita  terminatimi,  whidi 
men  have  considered  as  if  it  were  inal.  Hence  where  a  trut* 
tee,  guardian,  or  executor^  nvmling  himself  c^  his  aitnatio% 
gets  aresiewalof  akase  for  his  own  benefit,  eqnkywiU  mite 
him  a  trustee  fisr  the  person  beneficialfy-intefested  in  the  old 
lease,  A  Wik.  Bae.  Ab.  Ml.  But  this  ia  doo^  not  on  dtt 
ground  of  some  spark  of  equ^,  or  ideal  right,  in  auch  per- 
j  I  son,  predicated  oaf,  and  connected  widi  a  preceding  intemst, 
/  but  on  the  groond  of  public  policy,  which  forbids  a  trastes, 
guardian,  or  executor,  to  derive  any  benefit  ftir  himadf;  die 
ctHyi  fui  trust  J  or  ward,  being  entided  to  all  the  benefit  re- 
sulting fiom  his  acts.  But  the  case  of  Pdrsom  v.  More,  t  Att. 
480,  b,  in  principle,  exacdy  our  case.  A,  who  had  a  bidiop's 
lease  to  her  and  her  heirs  for  three  lives,  devised  the  same  to 
her  inftmt  daughter,  and  directed  the  guardian  and  trustee^ 
to  make  purchases  for  the  infimt^s  benefit.  On  the  decease  of 
one  of  the  three  Hvea,  the  guardian  took  a  new  lease  for 
three  lives;  the  infont  died;  and  it  was  held  by  die  Cbancd- 
lor,  that  this  being  a  descendible  freehold,  if  nothing  had 
been  altered,  it  would  have  gone  to  the  heirs  on  the  part  of 
the  mother.  But  the  new  lease  was  to  be  considered  as  a 
new  acquisition  by  purchase,  just  as  if  the  infant  had  lived 
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to  full  age*  and  had  then  surrendered  the  old  lease^  and  had  1818. 
taken  a  new  one ;  or  as  if  all  the  lives  had  fallen  in  and  the  Pittthurgh, 
guardian  had  renewed  the  lease ;  in  all  which  cases,  it  would  Sdcpson 
have  been  considered  a  new  purchase^  and  would  have  gone  hau. 
to  the  heirs,  ex  parte  patema.  In  Mason  v.  Day 9  Prec.  in 
Chan.  819.  1  Atk.  481.  there  is  the  same  point.  A  yirme  pur- 
chases a  church  lease  to  her,  and  her  heirs,  for  three  lives, 
and  dies,  leaving  an  infant  daughter ;  two  of  the  lives  die ; 
the  infant's  guardian  ftnews  the  lease ;  this  is  a  new  purchase 
and  shall  go  to  the  heirs  on  the  part  of  the  father.  The  rule 
28,  that  a  guardian  or  trustee  may  change  the  nature  of  an  in- 
iant's  estate,  under  particular  circumstances,  as  where  it  is 
manifestly  for  the  benefit  and  convenience  of  the  infant;  or^ 
whenever  a  Court  of  Chancery  would  do  it.  Inwoodv.  Twine^ 
Anib.  419.  Viewing  James  Simpson^  in  the  light  of  a  guar- 
dian, it  is  evident  the  purchase  was  for  the  benefit  of  Agnes^ 
for  without  it^  the  land  would  have  been  lost  for  ever.  In 
fine,  I  do  not  see  how  it  is  possible  an  estate  can  descend  or 
come  by  devise  or  gift  from  an  ancestor  who  had  no  title  to 
it,  equitable  or  legal,  which  would  be  recognised  in  a  court 
of  justice.  It  may  be,  where  the  title  is  in  the  ancestor,  and 
the  land  comes  to  the  heir  incumbered,  or  charged  to  the 
amount  of  its  full  value,  that  the  discharging  it  out  of  funds 
ccmiing  by  another  ancestor,  or  acquired  by  the  heir  himself, 
ahall  not  be  considered  as  a  new  purchase  for  a  valuable  con-* 
sideration ;  and  even  this  is  a  hard  case  and  going  beyond 
the  object  intended  to  be  secured  by  the  legislature,  but  per- 
haps inevitably  arising  from  the  necessity  of  having  a  rule 
adapted  to  all  cases.  But  I  would  not  go  further^  and  say 
where  the  ancestor  had  neither  tide  nor  beneficiary  interest, 
he  should  nevertheless  be  considered  as  having  transmitted 
the  estate  to  his  descendant.  I  am  of  opinion,  the  judgment 
ought  to  be  affirmed. 

DuHCAN  J.  The  fact  which  Agnes  was  intended  by  the 
warrant,  was  properly  submitted  to  the  jury.  The  question, 
whether,  if  the  jury  should  find  that  Agnes^  the  daughter  of 
Andrerw^vsA  not  J^n^*,the  daughter  of  James^  was  the  per- 
soo  in  whose  name,  and  for  whose  use  the  warrant  was  u- 
ken  out,  she  took  the  estate  ex  parte  paterna^  or  as  a  new 
purchase  or  acquisition,  was  a  question  of  law,  and  as  such, 
was  properly  decided  by  the  Court. 

The  fiither,  Andrew^  did  not  die  seised ;  he  neither  had 
the  legal  estate,  nor  a  right  in  equity  tQ  €aU  for  it;  he  had 

VovIV^— Xx 
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1818.      neither  jus  in  reJH^  nor  ad  rem.   It  was  at  best  but  a  bare  cur- 
Piiuburgh.    tesy,  but  it  was  such  a  curtesy,  as  is  entitled  to  some  respect; 
SiMFsoa     and  if  James  had  taken  out  the  warrant  ia  his  own  name, 
jj^      with  the  money  of  Agnes^  the  daughter  of  Andrew^  and  da- 
ted it  back  to  the  improvement  of  AndreWf  I  should  be  dis- 
posed in  that  case,  to  consider  him  a  trustee  for  her;  ac- 
ting as  her  guardian ;  and  to  support  this,  I  think  there  are 
both  reason  and  authority.  4  £ac.  (Wils.  edit.)  222.  (Of  the 
renewal  of  leases^  by  whom,  and  for  whose  benefit.)  In  treat- 
ing of  leases  by  a  church,  or  other  corporation,  it  is  said,  it 
has  happened  in  those  cases,  as  in  many  others,  that  long  in- 
dulgence, has  been  made  a  ground  of  claitfi ;  a  preference  re- 
peatedly given,  has  been  insisted  upon  in  process  of  time,  as 
a  prescriptive  right,  and  attempts  have  been  made  to  enforce 
that  as  a  right,  which  was  in  truth,  a  pure  voluntary  curtesy. 
But  though  such  attempts  have  failed  of  success,  there  being 
as  between  landlord  and  tenant,  sdbstractedly  from  any  ex- 
press contract  to  that  effect,  no  obligation  on  the  former  to 
renew  with  the  latter,  yet  the  almost  invariable  recurrency  of 
the  grant  to  the  same  object  has  begotten  an  idea  of  some- 
thing like  property,  and  men  have  been  so  far  from  treating 
this  ulterior  interest  as  precarious,  that  they  have  acted  upoa 
it  as  if  it  were  fixed  and  certain.     The  tenant's  right  as  it  is 
called  is  recognised  and  protected  by  Courts  of  Equity  in  many 
instances.  Hence,  when  a  trustee,  executor,  or  guardian,  avaib 
himself  of  his  situation,  and  gets  a  renewal  of  a  lease  for  his 
own  benefit,  the  Court  will  direct  it  to  be  for  the  use  of  the 
cestui  qui  trust.  For  some  time  I  hesitated  whether  in  confor- 
mity to  this  principle,  James^  acting  on  behalf  of  AgneSy  An* 
drew^s  daughter,  an  infant,  and  making  her  father's  improve- 
ment the  foundation  of  the  purchase  from  the  state,  it  would 
nbt  enure  to  her,  not  as  a  new  acquisition,  but  in  contemplation 
of  equity,  as  an  estate  coming  to  her  on  the  part  of  the  father  ; 
it  not  being  in  the  power  of  any  one  acting  on  behalf  of  an  in- 
fant, by  his  own  act,  to  alter  the  nature  of  the  succession.  But 
tracing  up  the  doctrine  on  this  subject  to  i<.s  source,  it  will 
be  found,  that  this  is  not  universally  the  case  ;  for  where  the 
act  has  been  for  the  benefit  of  the  infant,  in  many  cases  Courts 
of  Chancery  will  consider  it  as  if  done  by  the  infant,  and  as 
if  done  by  him  when  of  full  age,  and  when  he  had  capacity  to 
act*     But  it  must  not  be  a  capricious  alteration  of  the  estate, 
it  must  be  an  act  done  for  the  benefit  of  the  infant,  and  not 
solely  with  a  view  to  alter  the  succession ;  for  then  it  would 
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be  a  fraud  on  the  heirs,  representatives  of  the  infant,  and  be      ]gi8. 
void.     Now  no  act  could  be  more  beneficial  to  Agnes f  than  PUuburgh: 


this  act  of  the  uncle,  in  taking  out  the  warrant  for  her.  If  he  Simpsof 
bad  not  done  sOf  the  land  would  have  been  lost  to  her^  and  to  u^' 
her  heirs,  and  to  the  heirs  claiming  it  as  an  estate  descend- 
ing on  the  part  of  her  father.  No  injury  was  done  to  them, 
for  they  had  nothing  to  lose.  No  succession  was  changed, 
for  there  was  no  estate  to  which  they  could  succeed.  On  this 
principle,  many  cases  have  been  decided.  A  bare  trustee 
cannot  alter  the  nature  of  the  trust,  so  as  to  make  it  vest  in 
different  persons,  by  his  act,  than  it  otherwise  would  have 
done,  Furhm  v.  Sanders ^  7  Bac.  (Wils.  edit.)  153.  Witter  v. 
Witter  J  3  P.  Wnu.  99.  But  however  in  general  true  this  may 
he,  yet  the  succession  may  be  even  changed,  where  the  act  is 
manifestly  for  the  infant's  benefit  at  the  time.  Hooh  v.  Worthy 
1  Fes.  461.  Tulletv.  Tulkt,  Ambl.  370.  Inwood  v.  Twyne^ 
Id.  417.  Mason  v.  Day^  Pre.  in  Ch.  319.  Where  a  feme  ^^ur^ 
chased  a  church  lease,  to  her  and  her  heirs,  for  three  lives, 
and  died,  leaving  an  infant  daughter ;  two  of  the  lives  died, 
and  the  guardian  renewed  the  lease ;  it  was  holden,  that  this 
renewed  lease  was  a  new  acquisition,  and  should  go  on  the 
part  of  the  father.  So  in  Pierson  v.  Shore.  1  Atk.  480.  A^ 
who  had  a  bishop's  lease,  to  her,  and  to  her  heirs,  during 
three  lives ;  devises  the  same  to  her  daughter,  an  infant^  and 
directs  the  guardians  or  trustees,  to  make  purchases  for  the 
infant's  benefit.  The  guardians,  on  the  decease  of  one  of  the 
three  lives,  took  a  new  lease  for  three  lives ;  the  infant  died. 
The  lease  shall  go  to  the  heir8K>f  the  infant  ex  parte  paterna^ 
for  this  is  a  new  acquisition.  In  that  case,  it  was  objected, 
that  this  was  an  act,  done  by  a  guardian  only  during  the  mi- 
nority, and  ought  not  to  prejudice  any  who  take  by  represen- 
tation, it  being  an  act  merely  voluntary,  and  not  of  necessity. 
How  much  stronger  then  this  case,  where  there  was  no  sub- 
sisting interest  in  the  infant,  and  where  the  act  was  of  abso- 
lute necessity.  But  the  Court  say,  here  one  life  being  dead ; 
snrrendering  the  old,  and  taking  a  new  lease,  was  the  most 
beneficial  purchase  for  the  infant  that  could  be,  and  therefore 
ought  to  have  the  same  consequences  as  if  done  by  the  infant 
herself,  at  full  age,  and  go  to  the  heirs,  ex  parte  pattma.  This 
then  is  to  be  considered  as  an  estate  which  Agnes  takes  as  a 
purchaser,  and  not  by  descent  from  her  father^  and  conse- 
quently goes  to  her  own  heirs. 

Judgment  affirmed. 
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1818. 

IHttthurgk, 


DiGGS  and  another  against  Downing. 


JVednetday^  Iv  ErROR. 

September  9. 

AOerawar-  FROM  the  bill  of  exceptions  which  was  returned  with 
TwwJ  ralSe  the  record  of  this  ejectment  from  the  Court  of  Common 
and  ra«"*«<i  Pleas  of  Indiana  county,  it  appeared,  that  the  phundflF  below, 
ml^ud,hehatthe  defendant  in  error,  claimed  the  land  in  question  under  a 
^"hb  JSS'  patent  to  Willtam  Browne  and  James  Harris^  dated  Septem- 
as  to  the  land  ff^f  21st,  1789,  which  recited  a  warrant  to  one  Houston^  and 
priated^and  mesne  Conveyances  from  him  through  several  persons  to  the 
^««*?'*?****7  patentees.    The  title  of  Browne  and  Harris  was  rcffularly 

perroiMion  to  r  •  ■ 

locate  hit  conveyed  by  deed,  bearing  date  August  12th,  1795,  to  the 
SS"new*"bi   plaintiff. 

allowed  to  the 

third  penons.  The  defendants,  who  admitted  that  they  were  in  posses* 
waJi^mee7*  ^'^^  ®^  ^^^  ^^^  within  the  lines  described  by  the  patent, 
afi^r  having  founded  their  title  on  a  warrant,  dated  Jt/fy  23d,  1 773,  to 
on  UuTgrwind  Adam  HoUtday^  for  300  acres  of  land  on  a  run  emptying  into 
S5e*wl^i!t"  Cfc^r/feW  creek,  including  the  upper  beaver  dam,  and  his  im- 
protraotthe  provement  in  the  county  of  Bedford.  On  this  warrant  a 
aurrey  on  pa-  survey  was  made  of  306  acres  129  perches  by  Thomas  Smitk, 
me^udeiand  ^*^*  ^^P^ty  surveyor,  who  was  paid  his  fees  on  the  ground, 
vhich  was  not  and  who,  ou  the  17th  September^  1773,  signed  a  receipt  for 
the  linea  his  fees  for  making  and  returning  the  survey ;  but  the  survey 
marked  upon  ^^g  ^ot  returned  until  a  long  time  afterwards,  for  reasons 
his  title  to  the  which  Will  be  hereafter  stated.  A  patent  issued  to  SbiJidaif 
SU^ili  reTatrt '  ^^  1^^*^  Marchj  1796,  and  it  was  admitted,  that  his  interest 
only  to  the  re.  ^as  regularly  vested  in  the  defendants. 

turno^sanrey,  " 

because  it  is 

new^troct  '*  ^^^  proved  by  a  witness  who  directed  the  survey  as  the 
to  which  the   agent  of  HoUidaVy  and  assisted  in  carryincp  the  chain,  that  he 

assent  of  the       °     .  ,  .       ,  •         •      •      i  .    .  l     •     \     i      j  . 

Ck^mmon-  was  mstructed  by  his  prmcipal  to  take  m  the  land  m  question 
wealth  is  not  qq  account  of  the  timber,  and  that  after  they  had  run  some 

pven  ontil  ,  ,  '  , 

Aat  time ;  and  distance  On  the  second  or  third  course,  excludiiuF  the  land  in 

JTa  title  be  ^^ 

previously  ac- 
quired tinder  the  Commonwealth  by  one  who  bad  no  notice  of  the  protractioa  of  the  lines  of  the 
first  sonrey,  it  will  not  be  sfTccted  by  it. 

A  survey  thus  protracted  and  remaining  in  th<»  hands  of  the  deputy  surreyor,  is  no  notice  that 
the  protraction  on  paper  is  different  from  the  lines  marked  upon  the  g^rouiid. 

Recitals  of  mesnt  conreyances  in  a  patent  of  an  earlier  date  than  the  i-etum  of  a  surrey  which 

has  been  protracted  on  papcr>  are  CTidvnce  to  ihew»  th»t  the  intcreft  of  the  varraniee  i '^ 

in  the  ^teatee. 
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controversy,  he  directed  Mr.  Smith  to  go  back  and  continue  1818* 
the  first  course,  with  a  view  to  take  it  in.  Mr.  Smith  declin-  PUttbvrgk. 
ed  doing  so,  but  said  he  would  run  down  until  he  came  op-  Diset 
posite  to  the  line  of  the  first  course,  which  he  would  extend  *****  ^IJ^*^** 
and  take  the  land  in  as  well  in  that  way  as  if  the  line  were  run  Do^wsnw. 
upon  the  ground,  and  would  plot  it  in  and  make  return  of  it. 
He  had  his  protracting  instruments  with  him^  and  the  witness 
saw  him  make  out  his  field  notes  that  night,  according  to  the 
xnanner  in  which  he  had  stated  he  would  make  the  survey. 
The  warrant  was  in  Mr.  Smithes  hands  at  the  time  the  survey 
was  made,  and  was  located  according  to  the  description  con* 
tained  in  it.  In  the  spring  of  1773,  Holkday  had  a  cabin 
raised,  and  apple  trees  planted  on  the  tract,  and  there  were 
when  the  witness  saw  it,  about  five  or  six  years  before  the 
trial,  twenty  or  thirty  acres  cleared,  on  that  part  of  it  which 
was  occupied  by  Diggs^  one  of  the  defendants.  Ten  or  fit 
teen  acres  were  cleared  on  another  part  of  the  tract,  and  snug 
houses  built  upon  it.  More  than  twenty  years  prior  to  the 
trial  HolHday  sent  for  his  patent,  and  finding  that  the  survey 
was  not  returned,  he  called  upon  Judge  Smith,  (formerly  the 
deputy  surveyor,)  to  inquire  why  it  had  been  delayed.  The 
reason  given  was,  that  the  fees  had  not  been  paid.  On  the 
production  of  his  receipt,  Judge  Smith  directed  Col.  Cannon 
to  make  the  return,  and  the  return  was  made  on  the  6th  Aprils 
1796.  Whether  the  improvements  on  that  part  of  the  land 
which  lay  within  the  interference  were  made  by  the  plaintiff 
or  the  defendants,  did  not  appear. 

In  delivering  his  charge  to  the  jury,  Judge  Young  declar- 
ed,  that  notwithsunding  the  specialty  of  Hoiliday^s  warrant, 
if  no  survey  had  been  made  in  pursuance  of  it,  until  after  the 
date  of  the  plaintiff's  patent,  the  warrant  would  be  of  no 
avail.  In  regard  to  surveys  made  but  not  returned,  through 
the  fault  of  the  deputy  surveyor,  he  stated  the  rule  to  be, 
that  the  owner  of  the  warrant  was  uot  to  be  prejudiced  ex« 
cept  in  cases  of  shifted  warrants ;  but  that  this,  like  every 
other  general  rule,  was  not  to  be  taken  absolutely.  He  in- 
clined to  the  opinion,  that  a  purchaser  for  a  full  considera- 
tion of  patented  land,  without  notice  of  a  prior  survey  which 
bad  not  been  returned,  ought  to  be  protected  against  the  neg- 
tigence  of  the  ofiicer.  But  if  the  law  were  not  clear  on  this 
point,  he  was  of  opinion,  that  the  rule  could  not  be  extended 
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1618^ 
JHtt$iurgL 

DlMl 


V, 

Dowvan; 


to  bmd  not  embraced  by  the  lines  of  the  survey  at  the  time 
of  making  it  on  the  ground.    The  actual  lines  on  the  i^^und 
constituted  the  survey.    These  lines  might,  without  doubt, 
be  extended  by  protraction,  without  actual  measurement,  but 
miless  a  return  of  the  survey  so  protracted  had  been  made 
before  the  land  excluded  by  the  original  survey  were  appro- 
priated by  another,  the  general  rule  already  stated,  did  not 
apply.    The  protraction  bejrond  the  original  lines,  without  a 
return  of  the  whcde  into  the  surveyor  general's  office,  could 
not  operate  as  notice  to  others.    In  that  case,  express  notice 
to  the  party,  claiming  under  a  later  warrant  and  styrvey, 
would  be  requisite,  and  such  notice  would  be  still  more  ne- 
cessary to  affect  a  purchaser  under  a  patent.     If,  he  conclud- 
ed, the  principle  laid  down  be  correct,  it  was  not  incumbent 
on  the  plaintiff  to  shew  the  mesne  conveyances  from  HpusUfn^ 
the  warrantee  to  him,  the  recitab  in  the  patent  b^ng  suffi- 
cient evidence  of  them. 


To  this  opinion,  the  counsel  for  the  defendants  excepted, 
and  the  questions  arising  out  of  it  were  argued  in  this  Court, 
by  Keltiff  for  the  plaintiffs  in  error,  and  Smithy  for  the  de-^ 
fendant  in  error. 


The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  It  is  a  general  rule,  that  the  owner  of  a  y 
shall  not  be  prejudiced  by  the  neglect  of  the  deputy  surveyor 
in  not  returning  the  survey ;  but  it  is  subject  to  exceptions. 
A  survey  made  on  a  shifted  location  or  warrant  vests  no  in- 
terest in  the  land,  before  it  is  in  fact  returned  into  office ;  for 
a  purchaser,  without  notice  of  the  prior  survey,  appropiiating 
the  same  land,  will  hold  it,  notwithstanding  the  return  was 
delayed  by  the  negligence  of  the  officer.  The  chief  reason 
of  the  difference  between  a  survey  on  an  indescriptive  and  on 
a  shifted  location  or  warrant,  seems  to  be  this :  in  the  case  of 
the  former^  the  marks  on  the  ground  will  put  a  party  on  in- 
quiry, in  prosecuting  which  he  will  find  nodiing  to  give  rise 
to  a  beliefy  that  the  survey  on  the  ground  was  not  made  on 
the  indescriptive  warrant  or  without  audiority ;  and  there- 
fore the  interest  shall  attach  from  the  date  of  the  survey* 
But  in  the  case  of  a  shifted  right,  all  inquiry  will  prove  fruit- 
less before  the  return  of  survey,  as  it  would  terminate  widi- 
out  discovering  any  office  rights  that  could  by  any  possibility 
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be  applied  to  the  land,  it  being  impossible  in  such  a  case  to     1616. 
connect  the  description  iti  the  warrant  with  the  survey  on  thtPuttimrfh. 


ground ;  a  setder  or  purchaser  might,  therefore,  reasonably  Dim" 
conclude  such  survey  was  made  without  authority.  In  the  *^  ^J^*^' 
latter  case,  to  prevent  surprise  on  third  persons,  it  behoves  Tkmxm. 
the  owner  to  get  his  survey  returned  as  soon  as  possible,  for 
an  adverse  survey  made  before  the  return,  and  without  actual 
notice  of  the  prior  survey,  will  prevail.  These  principles 
have  some  bearing  on  the  case  before  us*  The  defend- 
ants below  claimed  under  a  descriptive  warrant,  on  which  a 
survey  was  made  the  13th  September,  1773,  the  lines  of  which 
as  actually  run  and  marked  on  the  ground,  exclude  the  land 
in  dispute,  but  at  die  same  time  the  survey  was  made,  or  im- 
mediately  afterwards,  it  was  included  by  protraqtion  of  the 
lines  on  paper.  Mr.  Smithy  the  deputy  surveyor,  was  paid 
his  fees  at  the  same  time,  but  the  survey  was  not  returned  be* 
fore  the  6th  Aprils  1796.  The  plaintiff  claims  under  a  patent 
dated  the  21st  September^  1789,  without  notice  having  been 
brought  home  to  him  of  the  extension  of  the  defendant's 
lines  by  protraction.  Can  his  tide^  accruing  before  the  re* 
turn  of  defendant's  survey,  be  affected  by  an  alteration  made 
on  paper,  of  which  he  could  not  be  apprised  ?  If  HolUdoM/^ 
the  warrantee^  was  dissatisfied  with  the  lines  run,  he  had  a 
right  to  require  the  surveyor  to  go  again  on  the  ground,  and 
by  actually  running  and  marking  new  lines,  and  obliterating 
tibe  old  ones  departed  from,  to  correct  whatever  had  been 
done  amiss.  This  having  been  omitted,  the  land  excluded 
by  the  lines  on  the  ground  remained  open  to  other  purcha* 
sers  without  notice,  who  might  appropriate  it  at  any  time  be* 
fore  the  return  of  survey.  But  it  is  contended,  this  survey 
while  in  the  hands  of  the  deputy  surveyor  was  notice.  I 
can  see  no  reason  for  that ;  because  the  survey  appearing 
from  die  marks  on  the  grounds  to  have  been  complete,  and  to 
have  excluded  the  land  in  dispute,  there  was  nothing  to 
create  a  suspicion^  that  the  protraction  on  paper  was  different^ 
or  that  could  serve  to  put  a  subsequent  purchaser  on  inquiry. 
It  is  further  objected,  that  the  Court  instructed  the  jury, 
that  the  recitals  in  the  plaintiff's  patent  of  certain  interme* 
diate  conveyances  from  Houston^  the  original  warrantee^  to 
the  patentee,  were  evidence  of  those  conveyances.  The  ab- 
stract rule  on  the  subject  is  cleariy  laid  down  in  Bonnet  v^ 
Devebaughy  and  the  other  cases  in  Binney^s  Repprts^    A 
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1 818.     deed  recitiog  a  fact  is  evidence  of  such  fact  against  the  grant* 
Pitt9kurgh,    or  and  all  claiming  under  him,  by  a  traasfer  of  his  interest 
Disei      subsequently  made.    In  Penrose  v.  Grijfflthsy  the  reason  of 
tndi^r  the  rule  is  rightly  given  by  the  Chief  Justice;   a  recital 
Dvwvnrft.   amounts  to  a  confession  of  the  grantor,  and  therefore  aflTccts 
him  and  all  who  claim  under  him,  and  stand  in  his  stead* 
The  question  dien  is,  whether  the  defendants  derive  their 
title,  such  as  it  is,  from  the  date  of  their  warrant  or  from  the 
return  of  their  survey.     I  apprehend  they  can  claim  by  title^ 
as  to  the  land  in  dispute^  only  from  the  return  of  survey.    A 
grant  by  the  state  of  a  portion  of  her  land,  then  not  measured 
off  from  the  common  stock,  must  necessarily  be  uncertain  as 
to  the  identity  of  the  very  land  granted^  unless  it  be  desctib* 
ed  by  natural  boundaries  as  in  case  of  an  island.    A  descrip* 
tion  in  a  warrant  may  designate  the  spot  where  the  location 
is  to  be  made ;  still,  however,  a  survey  is  necessary  to  define 
specifically,  the  exclusive  boundaries  of  the  object  of  the 
contract.    The  grantee  has  the  right  of  directing  the  appli- 
cation  of  the  warrant  to  suit  himself,  and  having  thus  design 
nated  his  boundary,  the  object  of  the  grant  is  as  definitely  as* 
certained  as  if  its  boundaries  had  been  originally  fixed  by  the 
terms  of  the  contract,  and  the  interest  vests  from  the  date. 
When  a  warrantee  has  bounded  his  pretensions  by  lines  run 
and  m'arked,  he  has  fully  exercised  his  right  as  to  the  land  ta 
be  appropriated ;  and  having  done  so,  the  state  might  widi 
strict  justice  hold  him  to  his  choice ;  for  the  customary  per- 
mission to  locate  his  grant  over  agun  before  return  of  survey 
was  at  first  a  matter  of  indulgence^  not  of  right ;  and  is  sciH 
never  allowed  where  third  persons  are  concerned.     Now 
HoHiday^  the  warrantee,  executed  the  contract  with  the  stute 
in  making  a  survey  which  excluded  this  land ;  and  it  then 
ceased  to  be  the  subject  of  contract  between  him  and  the  state 
if  it  had  been  so  before.     If  then  the  defendants  derive  title 
from  the  statey  it  must  be  on  the  ground  of  a  new  contract^ 
different  from  that  which  was  executed  by  the  warrantee,  and 
which  must  relate  to  the  return  of  survey,  because  the  assent 
of  the  Commonwealth  is  not  given  before  that  time.     But  if 
a  warrantee  has,  under  the  custom  of  the  land  office,  a  right 
to  re-locale  his  grant,  independent  of  the  assent  of  the  Com- 
monwealth, he  can  only  do  so  where  he  does  not  interfere 
with  intervening  rights ;  and  here  was  an  intervening  right 
attaching  itself  to  the  land  at  a  time  when  it  might  well  do 
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so.    Nb  right  can  vest  under  HoUiday^s  warrant,  without  ex-      1818. 
dueling  Houston^s  survey.    The  appropriation  of  the  land  in  Pitttlmrgh,  ^■ 
question,  by  protraction,  could  have  no  validity  till  ratified  by      Dmos 
the  state ;  while  the  land  remained  her  property  and  subject  ■"**  *^^^^^ 
to  her  disposal,  that  ratification  might  be  made  on  what  terms    Dowimi». 
she  pleased,  and  the  point  of  time  at  which  the  title  should 
commence  would  be  a  matter  between  her  and  the  grantee. 
9ut  I  deny,  that  the  state,  having  granted  this  land  to  Hous' 
lOiif  at  a  time  when  she  was  the  absolute  owner  of  it,  could 
by  any  aft^  act  vest  even  colour  of  tide  in  a  third  person,  to 
commence  for  any  purpose  or  in  any  point  of  view  prior  to 
such  grant.    The  original  contract  between  Houston  and  the 
state,  looked  to  an  appropriation  by  a  survey  in  the  usual 
manner ;  but  it  was  not  executed  by  the  grantee ;  for  no  such 
appropriation  of  the  land  in  dispute  was  ever  made*    The 
acceptance  of  an  appropriation  of  a  different  sort  by  a  pro- 
traction <m  paper,  was  a  new  contract,  which  could  not  have 
a  retrospective  operation  against  a  prior  grantee.    I  there- 
fore think  the  defendants  derive  no  title  under  HMiday^ 
warrant,  fat  that  warrant  was  never  executed  on  the  land  in 
dispute  \  but  their  title  from  the  state,  such  as  it  is,  (and  even 
a  patent  could  give  but  colour  of  title,)  must  take  date  from 
the  return  of  their  survey.    This  being  the  case^  and  the ' 
patent  under  which  the  plaintiflfs  claim  being  earlier  than  the 
return,  its  recitals  were  evidence  to  shew^  that  the  interest  of 
Hou9tonw9A  v^ted  in  the  patentees. 

A  defendant  cannot  use  the  recitals  in  a  plaintiff's  patent, 
to  shew  an  outstanding  title  in  a  third  {person ;  for  those  reci- 
tals being  in  the  nature  of  a  confession  must,  if  they  are  use4 
at  all,  be  all  taken  together.  The  defendant  will  not  be  per- 
mitted to  select  such  parts  as  operate  in  his  favour,  and  re- 
ject the  rest.  If  he  will  shew  title  in  a  third  person  by  the 
recitals  of  a  patent^  he  makes  all  the  recitals  it  contains  evi- 
dence as  well  against  him  as  for  him;  he  can  only  avoid 
their  operation  by  not  having  recourse  to  them,  but  produ- 
cing the  original  tide  papers  of  such  outstanding  title*  I  am 
of  c^MOdion^  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
Vol.  IV.— T  y 
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IMS. 
'     '  ' —  PiPKR  and  another  against  Singee. 


Ih  Error. 

The«JJ[-^  WRIT  of  error  to  the  Court  of  Comnloii  Pleas  of 
thehonoijLtd  Westmoreland  county,  in  a  suit  brought  by  Shnon  Singer, 
j^'J^*J^^  collector  of  the  borough  of  Greensburg^  in. the  county  of 
jfW«tmore-  Westmoreland,  against  Robert  Piper  and  others^  cottimts- 
Mub^y  u>  sionerB  of  the  county,  to  recover  certain  taxes  whidi  had 
iTto'oothr^  been  assessed  on  the  public  buildings  belonging  to  the  coim^ 
poWie proper- ty,  situate  widiin  the  borough. 

t^  beloogiiig 

JJ^^^^Jj^  In  the  Court  below,  judgment  was  entered  by  agreetnest^ 
tiie  boroqgii.  in  favour  of  the  plaintiff»  for  the  purpose  of  taking  a  writ  of 
^^""^  error,  without  prejudice,  and  having  the  cause  ezaniined 
5m!  to^wSt^""  *"^^  determined  by  the  Supreme  Court,  upon  a  statement  of 
taxable,  for  facts  which  accompanied  the  record,  and  which  was  substan- 
JSi^'^^ially,  as  f^ 

^  In  the  month  of  Maiff  1815,  the  burgesses  of  die  horoogh 

of  Greensburff^  directed  that  a  tax  should  be  assessed  and 
levied  within  the  said  borough,  for  the  purposes  indicated  ia 
their  act  of  incorporation.  The  sum  of  one  hundred  dcdlars, 
was  assessed  upon  the  public  property  belonging  to  the  coun- 
ty of  Westmoreland^  situate  within  the  borough:  viz,  the 
court  house,  jail.  Sec.  as  the  proportion  of  the  tax  for  that 
year,  which  should  be  paid  by  die  county,  for,  and  on  ac- 
count of  the  said  property.  This  was  the  fair  and  proper 
proportion  of  the  tax,'  according  to  an  impartial  and  legal 
valuation  of  the  property.  The  county  commissioners  re- 
fused to  pay  it,  alleging  that  the  property  of  the  public, 
within  the  bounds  of  an  incorporated  borough,  was  not  sub*- 
ject  to  taxation  for  borough  purposes. 

The  question  was  argued  by  Reed^  for  the  plaintiffs  in  er* 
ror,  smd  by  Alexander^  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHHAN  C.  J.  The  question  in  this  case  is,  whether  the 
burgesses  and  assistants  of  the  borough  of  Greensburff  had 
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a  right  to  assess  and  levy  a  tax  on  the  court  hpuse^  and  other     1818. 

public  property^  belonging  to  the  county  of  Westmoreland^  Pin^kmrgh. 

and- situate  widiin  the  limits  of  the  said  borough*  Pipsb 

tad  another, 

V, 

The  town  of  Greensbur^,  in  the  county  of  Westmoreland^  SnroB^. 
was  erected  into  a  borough,  by  act  of  assembly,  on  the  9th 
Feb.  1799.  (5.  Car.  and  Bu  L.  362.)  By  the  4th  sect,  of  the 
act,  the  burgesses  and  assistanu  are  authorised,  «^  to  make 
sncb  ordinances,  rules,  and  regulations^  as  may  be  necessary 
for  improving,  and  keeping  in  order,  the  streets,  and  all^s, 
within  the  said  borough,  and  removing  nuisances,  or  obstruc- 
tions therefrom,  and  the  same,  to  annuls  alter,  or  make  anew, 
as  occasion  may  require^  and  also^  to  assess,  levy,  and  collect 
a  tax,  for  the  said  fiurposes,^^  &c.  And  in  laying  the  assess- 
ment, they  are  to  be  governed  by  the  valuation  of  taxable 
property,  taken  from  the  last  assessment.  Now  if  this  law  is 
tjdcen  literally,  it  would  be  impossible  to  tax  the  property  of 
the  county,  because,  there  never  was  any  valuation  of  such 
property,  in  any  former  assessment  Then,  if  we  consider 
the  reasonableness  of  the  thingt  and  the  probable  intent  of 
the  legislature,  there  is  great  cause  for  exempting  the  public 
property  of  the  county,  from  borough  taxes.  Before  the 
erection  of  the  borough,  two  main  roads  through  the  town 
.of  Greensburgy  were  probably  sufficient  for  the  accommoda- 
tion of  the  county ;  and  these  were  kept.in  refmtr,  at  the  ex- 
penae  of  the  county*  .  But  the  inhabitants  of  the  borough  re- 
quire a  number  af  streets^  and  alleys,  for  their  own  particu- 
lar accommodation^  in  which  the  inhabitants  of  the  county  in 
general^  have  no  concern,  and  therefore,  ought  not  to  be  tax^ 
•d  for  keeping  them  in  repair.  The  general  understanding 
has  beeUf  that  the  property  of  counties  was  not  taxable  fsr 
city  or  borough  purposes*  I  have  made  enquiry  in  the  city 
tf  Philadelphia,  and  find,  that  the  publi<;  buildings,  Sec.  be- 
longing to  the  county»  have  never  been  taxed.  So  that  as 
far  as  long  usage  goes,  the  construction  has  been  fixed.  I  am 
therefore  of  opinion,  that  the  property  of  the  coun^  of  West-^ 
moreland,  was  n^  liable  to  taxation,  and  that  the  judgment 
should  be  reversed* 

Judgment  reversed^ 


Digiti 


zed  by  Google 


556  CASES  IN  THE  SUPREME  COURT 


1816; 


'H£ss  and  others  against  Werts. 
In  £reor« 


September, 


^J^««;«^  ERROR  to  the  Court  of  Common  Picas  of  FayetU 
nature  ofiMmk  county,  hi  a  8uit  brought  by  WerU^  the  plaintiff  bdowy 
^^^I^J^.  against  Hes9  and  others^  in  which  the  jury  found  a  verdict 
iK>r«ted  ano.  f^^  the  plaintifl;  for  6000  doUars,  subject  to  the  oinmon  of 

nation,  afttr     ,^*^.t  .j-  ««\  j  .« 

the  aeiofsiBt  the  Court  bclow,  on  the  facts  of  the  casCf  stated  as  a  speoal 
^d7rti*to '  verdict.    Judgment  was  entered  below,  for  the  plaintiff. 

the  act  of  SM 

are  reeovera-  It  was  an  action  of  oMsumpHt  foT  mouey  had  and  received, 
aKahuToM!^  brought  against  Hess  and  others^  as  partners,  under  the  name 
member!  of    and  firm  of  «^  The  Farmers'  and  Mechanics*  Bank  of  FauttU 

the  assoeiatkm  .  -»  i        .     m  .*.  ^     *•       _^  • 

aimutnert.  County,  Pennsylvania, '  to  recover  the  amount  of  certain 
io^'notet  promissory  notes,  made  and  issued  by  that  assodatioii,  be* 
contain  a  pro- tween  the  1st  January y  1815,  and  the  82d  March^  1817,  in 
"SSt  JSi^ir  the  following  form-. 

joint  fundi, 

aeeording  to  ^^^^ 

their  artidet  >    <«  The  Farmers'  and  Mechanics' Bank  of  jpoyr^lr  coanfty^ 
jSthrnSn"  Pennsytoania^  promise  to  pay  to  y.  T.  or  bearer,  on  demand^ 
^"  ^i^^J^-^one  dollar,  out  of  their  joint  ftmds,' according  to  their  articles 
-of  association.  * 

C.  D.  Cashier.  A.  B.  PresideBL** 

These  notes  came  to  the  hsmds  of  die  plaintiff,  in  the  usad 
course  of  trade,  and  for  a  valuable  consideration,  after  the  SSd 
Jliarchy  1817.  Demand  was  made  of  the  notes,  on  the  caslner, 
at  the  office  of  the  association,  on  14th  June^  1817,  and  he 
refused  payment.  The  joint  funds  of  the  association,  were 
insufficient  to  pay.  The  association  was  not  incorporated. 
By  die  act  of  assembly  of  Slst  Marcky  1814,  sect.  13,  «« all 
orders  and  notes,  in  the  manner  or  nature  of  bank  notes, 
which  shall  be  issued  after  the  first  d^^  of  January  next,  by 
any  unlawful  and  unincorporated  bank,  and  all  orders  and 
notes,  payable  to  bearer  or  order,  in  the  manner  or  nature  of 
bank  notes,  which  shall  be  issued  after  said  day,  by  any  in* 
dividual,  or  corporation,  not  incorporated  for  banking  pur- 
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poMs,  by  this,  or  a  spcciaL  act  of  the  general  tmnokly  tot     tBlB. 
that  purpose,  4haU  be  absolutely  null  and  void^  and  have  n^put^h^gk. 


ejfectf  either  in  law  or  equity^  and  irrecoverable  in  any  Court  i 
within  this  Commonwealth  /  and  all  notes  taken  by,  and  dis-  "^  ^f^ 
counted,  and  all  contracts  rebtive  to  business  usually  done  WaaxA 
by  banking  companies,  which  shall  be  made  by  such  uidawfuly 
and  unincorporated  bank,  individual,  or  corporation  afore* 
sud,  after  said  day,  shall,  in  like  manner,  be  abscdutely  null 
and  void,  and  shall  have  oo  effect  whatsoever,  either  in  law 
or  equity,  and  irrecoverable  in  any  Court  in  this  Common* 
wealth;  and  it  shall  moreover,  be  the  duty  of  every  judge^ 
or  justice  of  the  peace,  within  this  Commonwealth,  to  dis- 
miss^ with  treble  costs,  any  suit  brought  for  the  recovery  of 
anj  money,  or  the  fulfilment  of  any  contract  or  engageinent^ 
as  soon  as  the  same  is  discovered  to  have  aconnection  of  any 
nature  or  kind,  widi  any  sucOi  ludawlui  or  unincoiporated 
bank,  individual,  or  cprporation  aforesaid,  so  as  aforesaid 
published.'^  By  the  act  of  the  S9d  ilfarcA,  1817,  sect.  7, ««  so 
much  of  any  act  of  assembly  heretofore  passed,  as  deprives  or 
prevents  the  holder  of  any  note^  ticket,  or  engagement  of 
credit,  in  the  nature  of  a  bank  note,  from  recovering  from 
any  individual  bank  or  corporation,  association,  or  partner- 
diip,  by  whom,  or  by  any  of  whose  officers  or  agents,  the 
saoie  has  been  made,  signed,  or  issued,  by  reason  of  such 
note  having  been  made,  signed,  <Hr.issued,  without,  or  in  con- 
tradiction to  law,  be,  and  the  same  is  hetAj  repealed;  and 
die  h<4der  of  every  such  note,  shall  have  the  same  legal  re* 
medf ,  for  the  recovery  of  the  amount  thereof,  from  the  party 
or  parties,  whether  corporate  association,  or  partnership,  or 
iadividualf  who  made,  signed,  or  issued  the  same,  as  can, 
by  the  provision  <^  this  act,  or  by  the  existing  law  of  tlus 
Commonwealth,  be  had  on  a  simibn:  note,  ticket,  or  engage* 
.ment  of  credit,  that  has  been  lawftdty  issued.''. 

On  tiie  trial,  the  defendants  objected  to  tile  promissovy 
.  BOtea  being  given  in  evidence  to  the  jury ;  but  the  Court  ad- 
.  mitled  them^  and  sealed  a  bill  of  exceptions. 

Kennedy  and  Campbell^  for  the  plaintifi  in  error. 

1.  The  act  of  21st  Marchj  1814,  declares  these  notes  to- 
tally void,  and  irrecoverable  in  a  court  of  justice/  It  de* 
atroys,  w^mafdy^e  notes  themselves,  but  the  whde  cm* 
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1818.  tract  on  which  they  are  founded.  It  was  inpos^le  for  the 
Ptthjm^gh,  legislature  to  have  ueed  more  comprehensive  langiiage.  Their 
object  was,  to  prerent  their  currency,  and  that  could  oidy 
be  effected,  by  taking  away  all  legal  remedy  of  what  natore 
or  kind  soever.  There  was  in  truth,  no  contract,  except  that 
which  arose  upon  the  fece  of  the  note,  and  it  was  rendered 
void,  when  the  note  was.  The  act  of  32d  iKircA,  IStr, 
must  be  construed  to  refer  only  to  cases  arising  after  the 
date  of  that  act.  It  will  not  be  construed  as  retrospective^ 
because  if  it  were  so  conudered^  it  would  violate  the  cons^ 
tution,  which  declares,  that  no  toe  p9H  facto  law  shiB  be 
made.  The  legislature  will  not  deprive  men  of  their  pvoper^ 
ty  and  rights.  As,  before  this  act,  there  was  oo  castatux 
known  to  the  law,  the  legislature  cannot  make  a  new  cmuiact 
tor  die  parties.  It  is  no  argument  to  say,  that  Ae  legialamira 
only  enforced  a  moral  obttgation.  Siippoec  a  det^  hatted 
by  the  sUtute  of  limitations;  could  the  legiskture  revive  Itf 
Twenty-one  ytarV  possession  gives  a  title  m  land ;  could  that 
be  affected  by  a  new  law  ?  They  cited  Da$h  v.  Van  KleeJk.(4i) 
2.  But  secon<tty,  the  associaition  engaged  to  pay,  o&ly««o«et 
of  Aeir  jomt  fufltda,'*  and  to  them,  every  person  who  dealt 
in  these  notes,  itutst  look  for  their  redemption.  The  holder 
was  aware  at  the  time  of  taking  the  noteSf  of  the  nature  of 
the  security,  and  it  is  hiaown  act,  if  it  is  inadequate.  Whca 
the  terins  of  a  bargmn  are  iiiHy  notified  lo  the  odier  ptf^, 
he  is  considered  in  law,  as  agreeing  to  those  terms,  and  bound 
by  them.  The  association  never  stipulated  for  any  thi^ 
more  than  their  joint  funds,  according  to  die  arddes  of  is- 
aociation ;  ud  to  them  only  the  holder  must  look. 

Ewing  and  Lyon^  contra. 

It  is  true^  the  act  of  21st  diarchy  1814,  makes  these  notes 
void  as  a  security,  but  such  void  security  may  still  be  evi- 
dence of  a  debt.  The  act  avoids  the  security,  not  die  con- 
tract. Policy  may  require,  that  the  security,  or  writtrn  evi^ 
dence  of  a  contract,  may  be  declared  void^  «id  j^et  the  con- 
tract itself,  may  remain.  As  in  the  case  of  Barjemi  v. 
WabMiy^{b)  and  afterwards  on  great  deliberation,  in  Robimm 
r.Bland^c)  where  it  washeld^  that  though  the  stat.9  Am.  c 
14.  makea  all  notes,  bills,  and  other  securities,  given  for  mo- 
My,  lent  at  play,  utterly  void,  frustrate,  and  of  no  effect,  to 
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all  uitents  and  pvrpaartY  yet  the  •ectirity  oidy  was  void,  n^t     i.818» 
die  ccmtract;  ml  that  aUhaii|^  bo acticxi could  be  maiatiua-  PituUmrgk- 


ed  on  the  written  iastrunient,  ^ven  to  9eciirt  the  money       Ukm 
loaned,  yet  asmanp^it  for  money  fent,  could  be  maintained*  ^  ^^^ 
But  whatever  diftcalty  may  have  eausted,  is  efiectoally  re-     Wim. 
SKyved  by  the  act  of  SM  itfercA,  1817.    If  the  remedy  was 
aoapended,  till  that  act*  it  was  then  restored.    It  is  not  eM 
fo^tfado^  its  object  and  operataon  were  merely  to  remove  a 
legal  prohibition.    There  esistedf  notwkhstandiog  the  act  of 
1814^  a  moral  obligation  on  the  part  of  this  association,  t» 
pay  their  notes;  and  die  act  of  1817,  does  no  more  than  ifur« 
mah  the  means  to  enforce  this  moral  obligauon.    Beudes, 
dieac  were  negotiable  notes ;  they  were  received  b9na  Jidc^ 
aad  for  a  valoable  oon^deration,  after  the  passage  of  the  ai^ 
•f  181 7,     Every  new  transfer  creates  a  new  promise;  of 
I,  die  promise  to  the  jdaintiff  is  to  be  eonndered  as 
[after  that  act. 

S.  The  defendants  are  partners*  No  act  of  partners  amongst 
diemaelves,  shall  prejudice  a  third  person.  Though  diey 
engage  anmng  themsalvcst  that  some  only  shall  be  liable,  the 
law  makes  all  liable*  Here,  the  funds  were  in  the  hands  of 
die  drawers.  Hie  credit  was  given  to  them  personally;  the 
asention  of  the  funds,  is  to  declare  their  application  among 
the  partners  themselves.  2  JU.faym.1361,  ChUtyonBUk^ 
iM.  Their  articles  of  association,  are  a  secret  agreement 
aAuch  cannot  limit  their  responsibility.  Wa$son  on  Part.  3, 
3.  %SL  A  promise  to  pay  out  of  the  funds  of  a  ward,  makes 
dK  drawer  personally  responsible.  2  H.  Bktck.  235. 

TiLGHMAN  C  J.  gave  no  opinion,  not  having  heard  the 
argument* 

Gibson  J.  The  defendants  contend,  diat  by  the  act  of 
1B14,  the  contract  was  rendered  vend;  and  that  it  was  not 
competent  to  die  legislatiire  to  create,  by  its  repeal,  a  new 
contract  for  the  parties,  which,  in  point  of  law,  had  no  pre* 
▼ious  existence.  It  ceruunly  never  was  in  the  view  of  the 
legislature  to  make  a  new  contract,  nor  have  they  done  so. 
The  object  of  the  act  of  1814,  was,  among  odier  things,  to 
restrain  the  circulation  of  the  notes  of  unlawful  baaking  as- 
Bociadoas;  and  for  this  purpose,  such  notes  ane  declared 
▼Old.    I  tlunk  it  quita  immaterial^  whether  the  notes  are  to 
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1818.     be  considered  void,  only  as  m  eecori^,  or  whether  die  con* 
mm^wgk,   tmct  also  was  intended  to  be  avoided,  so  that  no  iKtion  coidd 
Hm      in  any  fomif  be  sustained  on  it.    It  is  most  probable,  the  lat- 
"^^^   ter  was  intended;  for  if  the  hdder'cottld  recover  at  all  in  an 
action  on  the  contract,  bjr  using  the  notes  as  the  evidence  of 
a  debt,  hb  security  would  in  reality  be  as  grea^  -after  the 
passing  of  the  act,  as  it  was  before.   Certainly  the  legislature 
mtended  to  do  sometfiing  nu^e  than  change  die  form  of  ac- 
tion ;  which  would  have  been  doing  nothing.    I  have  always 
doubted  die  propriety  of  the  decision,  in  Sobi$wm  v.  BUmd^ 
%  Burr.  1097,  where  this  kind  of  dbdnction  was  first  started. 
There  is  no  force  also,  in  die  argument,  that  die  notes 
being  pa3rable  to  bearer,  a  new  promise  arose  to  the  holder, 
on  their  being  received  by  him,  since  the  passing  of  die  re* 
pealing  act.    Thb  notion,  which  is  an  artificial  onct  is  sus- 
tidned,  where  it  holds  at  all,  for  the  sole  purpose  of  giving 
the  holder  an  acdon  in  his  own  name,  without  deriving  dtle 
Hirough  the  prtce^&ng  holders f  and  would,  if  appliod  to  this 
case,  in  reality  create  a  new  contract.    In  amtempbtion  of 
law,  a  new  promise  arises  to  every  subsequent  holder  oi  n 
note,  pajrdde  to  bearery  but  such  promise  is  not  supposed  to 
have  been  madCf  at  the  dme  the  person  became  die  holder, 
but  at  the  time  of  making  the  note;  and  it  is  always  so  de- 
clared on.    I  will  consider  the  case,  therefore,  on  die  broad 
ground  of  the  contract  having  been  void  when  madcy  and 
of  no  new  contract  havii^  arisen,  since  the  repealing  act. 
But  by  rendering  die  contract  void,  it  was  not  annthjlaiwrf. 
The  cAject  of  die  act  of  I8I49  was  not  to  vest  a  right  in  any 
unlawful  banking  association,  but  direcdy  the  reverse.    The 
motive  was  not  to  create  a  privilege,  or  shield  them  from  the 
payment  of  their  just  debts,  but  to  restrain  them  from  vi<^ 
lattng  the  law  by  destroying  the  credit  of  their  paper,  and 
punishing  diose  who  received  it.    How  then  can  the  defend- 
ants  complain?  As  unauthorised  bankers,  they  were  viotaten 
of  the  law;  and  objects,  not  of  protection,  but  punishment. 
The  repealing  act^  was  a  statutory  pardon  of  the  crime  cook* 
mitted  by  the  receivers  of  this  illegal  mecUunu    Might  not 
die  legblature  pardon  the  crime,  widiout  consulting  those  who 
committed  it ;  or  does  it  lie  in  the  mouth  of  another  culprit^ 
particepe  criminie^  to  object,  on  the  ground  of  impairing  his 
interest,  in  having  the  punishment  inflicted^  when  diat  m- 
terest  arose  from  a  vidation  of  the  very  law  under  which  he 
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attempts  to  cover  htfnself  ?  How  can  the  defendants  say,  there      1818. 
was  no  contract,  when  the  plaintiff  produces  their  written  en-  Pitttfnirgh. 
gagement,  for  the  performance  of  a  duty,  binding  in  con-       hms 
science,  though  not  in  law?  Although  the  contract  for  rea-|  •"<*^«" 
sons  of  policy,  was  so  far  void,  that  an  action  could  not  bq]    Wxvi». 
sustained  on  it,  yet  a  moral  obligation  to  perform  it,  when- 
ever tfiose  reasons  ceased»  remained ;  ai?d  it  would  be  going 
v«ry  far,  to  say,  the  legislature  may  not  add  a  legal  sanction 
to  that  obligation,  on  account  of  some  fancied  constitutional 
restriction. 

There  can  be  as  little  doubt  but  that  the  repeal  was  retro- 
spective. There  is  no  saving;  butth^  terms  are  general  and 
comprehensive.  I'he  provisions  of  the  repealed  section,  not 
having  been  originally  designed  for  the  protection  of  the 
bankers,  what  motive  could  have  existed  in  the  mind  of  t}ie 
legislature,  for  a  discrimination  between  notes  issued  before 
the  repealing  act,  and  those  issued  after  it.  I  understand 
the  rule  to  be,  that  where  a  statute  is  repealed,  without  .any 
particular  saving,  it  is,  as  if  it  never  had  existed,  except  as 
to  acts  and  proceedings,  done  and  perfected,  pursuant  to  it. 
Rex  V.  The  Justices  of  London^  3  Burr,  1456.  United SteUes  v. 
Passtnore,  4  DaU.  372.  Here  the  acts  were  not  done  in  pur- 
suance of  the  act  of  assembly,  but  in  direct  opposition  to  it« 

On  the  case  suted,  another  question  arises,  attended  with 
more  difficult.  By  the  terms  of  their  notes,  the  defend- 
ants engaged  to  pay,  ^  out  of  their  joint  funds,  accoMing  to 
their  articles  of  association,^*  and  it  is  made  part  of  the  case, 
Ihat  they  have  no  joint  funds.  Shall  they  be  compelled,  to 
jfmsy  out  of  their  separate  es|ates?  It  is  a  general  principle, 
that  partners  ar^  liable  to  third  persons,  as  for  a  personal 
debt.  It  is  not  merely  the  stock,  Uiey  bring  into  the  partner- 
ship, that  is  hazarded ;  but  they  are  responsible  to  the  ex- 
tent of  their  individual  fortunes;  and  such  responsibility, 
xaimot  be  limited,  by  any  proviso  in  the  articles  of  partner- 
ship, or  agreement  between  themselves. '  But  I  see  no  rea- 
son to  doubt^ibut  they  may  limit  their  responsibility,  by 
an  explicit  stapulktion,  made  with  the  party  with-whom  they. 
contract,  and* clearly  understood  by  him  at  the  time.  But 
this  is  a  stipulation,  so  unreasonable  on  the  part  of  the  part- 
nership, and  affording  such  facility  to  the  commission  of 
fraud,  that  unless  it  appear  unequivocally  plain,  from  the 
terms  of  the  contract,  I  will  never  suppose  it  to  have  been  i^ 
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the  view  of  the  parties.  Unless  the  contrary  deariy  appear- 
ed, I  would  not  suppose  any  one  so  imprudent,  as  to  oon- 
'  tract  solely  on  the  credit  of  afiind,  ezdusively  within  the 
controul  of  another,  and  of  the  6oWency  of  which,  he  could 
not  command  the  means  of  obtaining  a  knowledge.  The 
management  of  it,  and  whether,  at  the  dqr  of  payoMOt^  it 
will  be  sufficient,  must  necessarily  be  a  secret,  known  only  to 
the  partners  themselves.  In  this  case,  the  supposition  of  a 
limited  responsibility,  would  be  doubly  absurd.  The  pay- 
ment was  to  be  made,  not  only  out  of  the  joint  ftmds,  but 
also,  ^^  according  to  the  articles  of  association;'^  and  from  an 
inspection  of  these,  it  appears,  the  company  was  to  pay,  only 
when  convenietit.  The  defendants  say^  the  meaning  of  thai 
is,  they  were  to  pay  specie^  only  when  convenient.  But  that 
is  a  distinction,  without  a  diflfierence;  fu*  a  creditor  is  bound 
to  accept  notfiing,  but  specie ;  and  a  payment  in  any  thing 
else,  is  no  payment  at  all.  This  arrangement  was  n  de^t 
on  the  public ;  and  though  no  fraud  may  have,  in  fact,  beca. 
intended,  it  is  still  a  circumstance  of  some  weight,  in  the 
construction  of  legal  intent|on.  In  these  notes,  theaa  is  a  di«> 
rect  engagement  to  pay;  and  the  mention  of  the  fimd,  must 
be  understood,  as  directing'  its  npplic€^on  ob  between  the 
partners  themselves.  Else  why  refer  the  mode  of  payment, 
to  the  articles  of  associatioo»  to  which  the  person  conttmaied 
with,  was  a  stranger,  without  means  of  access ;  and  with 
which *he  had  no  concern?  It  does  not  follow,  that  every 
f>romise,  to  pay  out  of  a  particular  fund,  ia  conditinnaL 
Whether  a  fund  is  mentioned  as  limiting  the  claim  of  the 
holder»  or  as  only  directing  the  application  of  the  paymaatt 
between  die  other  parties,  is  a  question  of  construction,  with 
respect  to  which  every  case  rests  on  its  own  circumstance 
M»'Leod  V.  Snee^  2  Ld.  Ragm.  1481.  Burchellv.  Shcock^  %JLd^ 
Saym,  1545.  The  absolving  of  corporators,  fnnn  personal 
responsibility,  has  always  a  greater  or  less  tendency  to  fraud.- 
Where  there  is  a  divided  responsibility  to-  pcMic  opinion, 
the  odium  due  to  misconduct  is  bandied  from  onetoanotfao-, 
till  at  length,  it  rests  no  where ;  and  we  sometimes  see  men, 
do  things  in  a  corporate  character,  which,  as  individuals,  they 
would  blush  to  be  thought  capable  of.  Hence,  a  necessity  of 
holding  them  in  check  by  individual  interest.  Private  : 
eiations,  therefore,  attempting  to  arrogate  to  themselves,  ^ 
tttributes  of  a  corporation,  are  entitled  to  no  iadulgencey  i 
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more  particulariy  this  association,  which  carried  on  its  ope-     1818. 
rations,  in  open  defiance  of  the  laws  of  the  country.     An  Pitt%bwfK 
exemption  from  indiridiud  liability,  is  the  most  substantial       Hm 
benefit  derived  from  a  charter;  the  having  perpetual  succes-   •n<^o**»«w 
sion,  ability  to  sue,  and  be  sued,  corporately,  &c.  are  only     Wnm 
matters  of  conveiuence,  that  may  be  dispensed  with.    The 
defendants  attempted,  if  they  designed  this  clause  for  indi* 
▼idual  exoneration,  to  secure  to  themselves  the  substantial 
benefit  of  a  corporate  character,  in  a  business  forbidden  by 
law,  to  all  bat  corporate  bodies.    They  have,  therefore,  no 
claim  to  an  indulgent  eonstruction;  and  t  am  of  opinion,  the 
legal  meaniag  of  the  contract  is,  that  jthey  are  personally 
liable. 

• 

DoNCAK  J.  The  questions  agreed  by  the  parties  to  be 
raised  oa  ihirrecord^  are,  1st.  Whether  the  notes  were  evi- 
<lence,  or  afitod  any  cause  of  action  to  the  holder,  in  any 
form?  and  dcMy,  If  they  do,  are  the  defendants  liable  a$ 
partners,  or  liable  only  out  of  their  joint  funds,  according 
to  the  articles  of  associi^on  r 

The  first  is  a  questioa  9tricti  juris,  and  whatever  opi- 
aaon  the  Court  may  entertain  of  the  morality  of  the  de^* 
fence,  it  cannot  influence  dieir  judgment  on  the  law.  To  form  a 
correct  jtidgment  on  this,  it  is  necessary  to  consider  all  the  acts 
at  assembly,  on  the  subject  of  banking  associations.  By  the 
lldi  sect,  of  the  act  28th  Marchj  1808.  A  Smith  f  536.  citizens, 
er  others  associating^  for  the  purpose  of  bankingf  shall  be  in* 
dividuaHy,  and  personally  liable.  By  the  act  of  19th  March^ 
1810,  B  Smithy  108.  unincorporated  banks  are  not  to  issue  bank 
notes  under  a  penalty ;  paying,  or  receiving  such  notes,  is  de- 
dared  unlawfiil.  By  the  act  of  20th  March^  1810,  the  first 
section  of  the  act  of  28tb  Marchy  1808,  is  repealed,  5  Sm.  £. 
153.  By  the  act  of  21st  Marchy  1814^  St.  Lawsy  regulating 
banks,  all  unincorporated  associations  are  declared  unlaws 
fill ;  and  the  issuing  of  bank  notes,  by  unincorporated  banks,  is 
declared  unlawful ;  and  all  orders,  and  notes  issued  after  the 
1st  January y  1815,  payable  to  bearer,  or  order,  in  the  man- 
ner or  nature  of  bank  notes,  are  declared  to  be  absolutely 
null  and  void,  and  to  have  no  eflect,  either  in  law  or  equity, 
and  irrecoverable  in  any  Court.  It  is  under  this  act,  that  the 
defendants  claim  an  exemption,  and  did  it  rest  on  this,  there 
could  be  no  recovery.    But  the  plaintiff  contends,  that  by 
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1818.      the  act  of  2M  March^  1817,  this  provision  is  repealed,  and 
Pitfbur^h,    such  notes  are  made  recoverable,  as  if  they  had  been  lawful*' 
He88       ly  issued,  SU  Larvs^  141.  The  terms  certainly  embrace  this 
^  '*^"    case,  and  if  the  law  is  constitutional  confer  on  the  planatiflf  a 
W«RT8.     legal  remedy. 

This  is  not  a  legislation  prohibited  in  express  terms,  ei- 
ther by  the  constitution  of  the  state,  or  United  States,-  it  is 
neither  an  ex  post  facto  law,  which  only  relates  to  criminal 
iijatters,  crimes,  pains,  and  penalties,  nor  a  law  impairing 
contracts.     It  removes  the  impediment  to  recover  on  a  con- 
tract entered  into  by  the  defendant.  It  is  so  far  retrospective ; 
but  every  retrospective  law  is  not  void.  In  general,  retrospec- 
tive laws  divesting  vested  rights,  working  the  destruction  o£  a 
right  previously  attached,  are  justly  reprobated,  and  seem 
contrary  to  the  fundamental  principles  of  sound  legislation^ 
and  the  social  compact  ^  but  every  retrospective  law,  is  not 
void.     Every  law  that  is  to  have  an  operation  before  the  ma- 
king thereof,  as  to  commence  at  an  antecedent  time,  or  to 
9ave  time  from  the  statute  of  limitations,  or  to  excuse  acts  which 
were  imla[wful>  and  before  committed,  and  the  like,  is  r^ro- 
spective  j  but  such  laws  may  be  proper  and  necessary,  as  the 
case  may  be.    There  is  a  great  and  apparent  difference,  be- 
tween making  an  unlawful  act,  lawful,  and  the  making  an  in* 
nocent  act,  criminal,  and  punishing  it  as  a  crime.      The 
meaning  of  the  prohibition  is,  that  the  states  pass  no  laws  to 
deprive  a  citizen  of  any  right  vested  in  him,  by  existing  laws. 
Calder  v.  Bull^  8  DalL  396.     A  retrospective  law  divesting 
a  right  in  that  sense,  would  be  against  the  constitution  of  the 
state,  Osborne  v.  Huger^  1  Bay^  179.  Dash  v.  Van  Khici^  7 
Johns,  4f77* 

The  defendants  claim  exemption  under  the  act  of  21st 
March  1814.  They  say,  it  is  true^  we  did  promise  to  pay 
these  notes,  but  this  was  an  unlawful  promise ;  prohibited  by 
law.  The  plaintiff  replies,  but  the  prohibition  is  taken  off,  and 
the  law  has  empowered  me  to  recover  from  you,  that  which 
you  promised  to  pay.  The  whole  system  was  a  matter  of 
policy ;  the  prohibition  was  not  intended  to  confer  any  right 
on  these  associations,  but  merely  as  a  measure  of  policy,  to 
check  a  growing  evil.  This  law  divests  no  right,  but  re- 
moves an  impediment;  it  renders  lawful, an  unlawful  act,  as 
if  it  had  been  lawful,  ab  initio;  it  works  no  injustice;  is  the 
invasion  of  no  man^s  rights;  it  impairs  no  man's  contract;  but 
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takes  from  the  contnict  the  taints  which  the  policy  of  the  mo-     1818. 
mbnt  imposed^  and  gives  to  the  holder  of  the  notes,  a  right  Pittsburgh. 
to  recover  on  the  contract;  aright  which  he  would  have        hew 
possessed  if  there  had  been  no  legislative  interposition.  The    "^  ^^^ 
interdiction  is  taken  away,  and  the  party  is  restored  to  his     WksTt. 
common  law  rights  and  common  law  remedy,  as  if  the 
prohibitory  act  had  not  been  passed.     It  is  therefore  evident, 
to  me,  that  the  plaintiflF  has  his  remedy  on  these  ootes^  and 
that  they  were  legal  evidence. 

On   the  second  question,  the  personal  responsibility,  I 
know  not  any  power,  but  that  of  the  legislature,  that  can 
create  a  corporation;  yet  if  these  associations  can  contract 
debts,  without  a  personal  responsibility,  payable  only  o«t  of 
their  joint  funds,  they  possess  all  the  powers  and  privileges  of 
a  corporation ;  they  are  quasi  a  corporate  body.    What  is 
the  judgment  to  be  \  what  the  execution?  Can  they  be  called 
on  to  enter  special  bail?  Can  their  bodies  be  surrendered?  Are 
they  the  subjects  of  execution  of  the  person?  On  every  suit  is 
there  to  be  an  inquiry  into  the  amount  of  their  joint  funds, 
and  judgment  taken  for  that  amount,  a  kind  of  judgment  de 
bonia^  or  judgment  ftfando  acciderint  ?  But  in  the  articles  of 
association,  is  the  liability  restrained  to  the  joint  funds?  la 
thero  any  article,  exempting  from  responsibility  beyond  the 
funds?'   Art.  11th.  «^  The  debts  of  the  association,  shall  be 
promptly  discharged  out  of  the  joint  funds,  in  current  bank 
notes,  unless  it  shall  suit  the  convenience  of  the  company,  to 
pay  specie."  By  this  article,  if  it  were  binding  on  all  who  held 
their  paper,  no  execution  could  issue  but  for  current  bank 
notes ;  for  no  judgment  eould  be  for  specie ;  for  that  they 
were  not  bound  to  pay,  unless  it  was  convenient.    A  stipula- 
tion so  idle  and  unmeaning,  never  can  change  the  general    . 
-law  of  the  land  ;  fdr  according  to  the  terms  of  this  stipula- 
tion;  they  could  not  be  reached  at  all.    Current  bank  notes 
they  might  have  none,  and  specie  they  are  not  obliged  to  pay 
unless  it  suited  their  convenience.  I'hough  the  notes  are  made 
payable  out  of  their  joint  funds,  according  to  the  articles  of 
association,  yet  if  their  own  articles  could  .itstrain  the  re- 
sponsibility, they  have  not  so  done.     An  obligation  to  pay 
out  of  funds,  where  there  are  noqe,  woqld  be  a  fraud  on  the 
obligee.     Where  is  the  subscription  of  S  200,000?  Have  the 
itistalments  been  all  paid?   This  moonshine  fund,  this  bub- 
ble, this  bank  without  a  charter,  and  without  stock ;  for 
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1818.      itock  tkey  have  none,  as  appears  by  the  ijpccHrd;  aubscripdoii 
Wtefcrry*.    tliere  is  none  found*     Now  the  associadoo  was  not  to  go  into 
fte       operatioB,  until  8100,000  was  subscribed.    Their  acting  be- 
fore, would  be  a  fraud  on  all  the  wotld.     On  thia  ground^  I 
am  of  opinion,  that  the  defendants,  who  are  found  to  be  part- 
ners, under  the  name  and  fimif  of  ^  The  Fanners'  and  Me- 
chanics' bank,  of  Fayette  county,  Pennsyhoaama^'*  md  who, 
as  appeal^  by  the  record,  issued  these  notes,  are  liable  as 
partners.    Nor  would  I  have  any  difficulty,  were  the  srticlea 
of  association  more  exf^cit  than  they  are,  and  exckided 
from  responsibility  the  associators,  other  than  out  of  dieir 
joint  funds;  for  tfiough  they  might,  as  between  themichrea, 
stipvlate  with  each  other,  for  this  contracted  responsibV&tjr, 
yet  as  to  the  rest  of  the  world,  it  is  clear,  that  each  partner 
is  liable  to  the  whole  amount  of  the  debts  contracted.     For 
partners  in  a  stock  divided  into  shares,  and  transfefidde,  (bat 
who  are  nor  incorporated,)    are  respcMisible  beyond  die 
amount  of  the  shares  to  which  they  subscribe,  though  it  is 
one  of  the  terms  of  the  association,  they  shaU  not  be.  9  Eaet, 
Wr.  Khvg  V.  DqM    So  in  Waugh  y.  Carver^  %  H.  BL  235, 
where  on  articles  of  partnership  it  was  stipulated  between 
the  Carvers  and  Oieskr,  that  neither  of  them  should  be  an- 
swerable or  liaUe  for  the  acts  of  die  odier ;  but  that  each 
shall  with  his  own  goods  and  effects,  and  in  his  own  person 
respectively  be  answerable  and  accountable  for  his  own  loss* 
es,  acts,  deeds  and  receipts,  and  that  the  articles  shall  aoC 
bear  reference  to  their  particular  separate  mercantile  con- 
cerns or  connections,  the  limitation  though  binding  as  be- 
tween the  partners,  did  not  restrain  their  amenabiliQr  as  part- 
ners, as  to  third  persons.    There  may  exist  a  limited  partner- 
ship, confined  to  a  particular  trade  or  business;  there  the 
partners  are  not  bound  by  the  contract  of  a  copartner  not  con- 
nected with  such  trade  or  business,  entered  into  with  a^iird 
person,  having  notice  of  the  limited  nature  of  the  partner- 
ship. 2  Jokm.  3O0.  Lansing  v.  Gaine  and  another j  and  4 
JohnM.  251.  Livingston  v.  Roosevelt.    Here  was  a  limited 
partnership,  for  the  business  of  banking;  and  for  all  con- 
tracts connected  with   that  business   the  partners  arc   lia- 
ble.   Thus  in  secret  partnerships,  though  such  secret  partner- 
ship cannot  enter  into  the  consideration  of  the  creditor,  yet 
for  reasons  of  policy,  and  general  expedience,  the  law  ia 
positive,  with  respect  to  secret  partners,  that  when  dtscoarer-^ 
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ed,  diey  jaball  be  liable  to  the  whole  extent.  In  many  parts  of     1816; 
Europe  limited  partnerships  are  allowed,  provided  they  are  TUfbmrgk. 
entered  on  a  register,  but  auch  is  not  the  law  of  England^  nor       un^ 
of  diis  country.    Coope  v.  Eyrc^  1  H.  BL  37.    Legal  corpb-    •"d  JJ*»«« 
radons  are  known,  can  be  m^de  responsible  by  their  property,     Mfnrv. 
and  punished  by  the  forfeiture  of  their  charter.    The  mode 
of  coming  at  their  property  is  pointed  out  by  law ;  but  here 
we  are  without  any  guide;  these  self  created  bodies  cor- 
potate,  would  be  without  any  check' or  contrpul,  did  we 
lose  sight  of  die  individuals;  was  Aere  no  mdividual  ex- 


TbcrBsmo'Otts  chartered  banks^  with  a  honuM  given  for  a 
diarter,  for  a  limited  period,  afford  strong  evidence  of  the 
general  opinion  both  of  the  goveniment  who  chartered,  and 
af  the  numerous  specidatorst  who  have  paid  for  charters. 

I  am  therefore  of  opinion,  that  the  judgment  be  entered 
genendty  againn  the  defeadtnts. 

Judgment  aflirmed. 
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pm^burgh. 


SiMEsoN  and  others  against  Coon. 


Wedne9d(^,  In  ErROR. 

Septoonber  9. 

A  teiutor  THIS  was  an  ejectment  in  the  Coort  of  Common  Pleat 

raih^lMi^to  of  Allegheney  county  for  259  I'-IO  acres  of  land  in  Eider's 
T  ^'^M  district.  It  was  tried  on  the  4th  Aprily  1818,  when  it  ap- 
to  one  equal  peared,  that  both  plaintiffs  and  defendant  claimed  mder.tlie 
^iSL"^^  Witt  of  die  bte  Dn  Andrtw  LedUe  of  Eastan^  in  NQrthamptan 
Mold  friend,    couQtv,  who  it  was  admitted  was  seised  in  fee  simple  of  .the 

companioQ  ^ 

and  faoQw-  premises  in  question.  The  plaintiffs  chumed  under  an  aU^- 
l^d^to^'  ed  devise  to  them  as  the  heirs  of  Isabella  Simpson^  the  tests- 
o^«^«if  PJI^  tor's  sister,  and  the  defendant  tinder  a  devise  to  jfohn  2/dKr, 
hitnauira]  ton  alias  Johti  Btalcrjftom  whom  he.  had  regularl)r  derired  fata 

▼ifor  of  either""^* 
to  pOMeai  the 

Mid  esute  hj  The  will,  on  the  constniction  of  which  the  case  depended, 
wiu  oroiher^  was  made  at  Easton  in  Northampton  county,  on  the  8th  JFo- 
He  after-  nuary^  1791,  and  contained,  inter  aUa^  the  fcJlowing  devises 
rentt^,  'and  bequests.  ^^Item^  As  to  my  estate  in  Pennsyha9iim or 
•**?'  ^(^-  else  wherein  America^  both  real  and  personal,  I  give  aadbe^ 
dit:  qu^th  to  Daniel  Clymer  and  Robert  Trmlf  esqs.  in  tnist 

« I  do  make*  nevertheless  for  the  uses  hereinafter  menuoned^  that  is  as 
^h  eodicii  In  gay :  one  equal  half  part  to  my  old  friend,  companion,  and 
additioD  of  the  house-keeper  for  the  last  twenty-five  years^  Eleanor  Sunt, 
^^*.;^;,^  and  the  odier  half  of  my  said  estate,  I  will  and  beqnesdi  to 
omitted  in  the  my  natural  son  yohn  Ledliej  son  of  Bridget  Butkn  the  swr* 
teM)*ment»  of  vivor  of  either  to  possess  the  whole  of  said  estate j  either  by  imU 

mention 

inide»  (at  was 

intended,)  in  ease  of  no  lentiniate  hetra  of  the  bodiea  of  the  two  legatoet  or  ere^"  (either,}  **  om 

of  them,  that  after  hit  or  her  deoeate,  it  should  revert  to  the  heirt  of  my  titter,  J.  S.  vife  of  G.  8. 

to  he  eooallj  divided  between  them  at  my  next  of  kin,  who  hare  deaeiVed  of  me  by  wridag,  lea. 

lately,  the  othera  being  provided  for.** 

Sd  Godioi),   '<Idoa    '     ' 
fiMrtunate  intoiiealion  ( 
enee,  whieh  1 

upon    good    behaviour,  »uu  ucr  rciiiimui^  icii   %mr  iwcitc  uuiqs  «fu»  «m    a^Mwi-vn,  «u«a  wa^  mwK:  ^mr  wmMj 

Other  perton  may  be  pi^evebted  from  watting  my  ettaie.  at  the  revenkm  of  the  tame  ia  left  to  my 
•teer  J .  S.'fe  diildren,  at  per  eodicii  of  my  former  will/'  ^ 

Sd  Codicil,  «*  I  am  willing  to  allow  my  hooae-keeper,  B.  H.  one  fmniahed  room  in  the  Man  I 
now  oeeopy  doring  her  natural  life,  and  SO/,  a  year  paid  monthly^  if  reqmred  by  her  or  order;  bat 
no  part  of  the  property  of  taid  room,  or  monthly  allowaneCy  thtll  be  ditpoaed  or  by  her,  the  bcia|^ 
for  the  mott  part  mtane.  ' 

Held^  that  E.  H.  and  J.  L.  did  not  take  eroat-remainderi;  bat  that  on  the  death  of  E.  H.  wi^* 
oat  ittae,  the  moiety  of  the  bttate  devited  to  her  went  immediately  to  the  ahildrai  of  J.'S.  tkft  tea* 
tatof^f  Bitter^  to  be  equally  divided  between  them,  in  fee  simple. 
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or  otherwiae.^^    Daniel  Ch/mer  and  Robert  Trails  esqs.  were     18lg, 
appointed  executors,  and  Ekanor  Hunt  executrix.  PMibvrgL 

Snmov 
On  the  3l8t  October,  1793,  the  testator  added  a  codicU  to    ^  ?.***" 
his  will.    The  part  of  it  which  is  material,  was  in  these      ^^••^• 
words :  "  One  thing  was  omitted  in  the  before  recited  testa- 
ment, of  mention  made5(as  was  intended)  in  case  of  no  legiti-' 
mate  heirs  of  the  bodies  ^f  the  two  legatees  or  ere  one  of  them, 
that  after  his  or  her  decease,  it  should  revert  to  the  heirs  of 
my  sister,  Isabella  Simpson,  wife  of  the  Rev.  George  Simpson, 
to  be  equally  divided  between  them,  who  live  in  Armagh  in 
the  north  of  Ireland,  as  my  next  of  kindred,  who  have  de- 
served by  writing,  &c.  lately,  the  others  being  provided 
for." 

Anodier  codicil  was  added  on  the  28th  May,  1794.  <«  In 
addition  and  continuation  of  my  former  will  and  codicil,  I 
do  authorise  and  request  my  go^d  friends,  Daniel  Ch/mer  and 
Robert  Trail,  esqs,  on  account  of  an  unfortunate  intoxication 
of  my  house-keeper  since  said  will,  that  they  would  jointly 
and  severally  proportion  her  subsistence,  which  I  wish  and 
will  to  be  not  less  than  twelve  pounds  per  annum,  nor  more 
than  twenty  pounds,  paid  quarterly  ;  or  upon  good  behaviour, 
and  her  remaining  ten  or  twelve  miles  out  of  Easton;  and 
^at  she  or  any  other  person  may  be  prevented  from  wasting 
my  estate,  as  the  reversion  of  the  same  is  left  to  my  sister 
babelkf^  children,  as  per  Codicil  of  my  former  wilL" 

On  the  Ist  July,  1794,  the  testator  made  a  third  codicil, 
which  was  as  follows  :  *<  In  addition  or  continuation  of  my 
last  will  and  testament,  wherein  my  two  friends,  Daniel 
Cfymer  and  Robert  Trail,  esqrs.  that  I  find  myself  further 
under  the  necessity  of  reminding  them  of  the  situation  of  my 
a&irs.  I  am  willing  to  allow  my  house-keeper,  Eleanor 
Hunt,  one  furnished  room  in  the  house  I  now  occupy  during 
her  natural  life,  and  twenty  pounds  per  year,  if  she  behaves 
prudently ;  if  not,  to  be  reduced  to  twelve  pounds  per  year, 
paid  monthly  if  required  by  her  or  order,  but  no  part  of  the 
property  of  said  room,  or  monthly  allowance,  shall  be  dis- 
posed of  by  her,  she  being  for  the  most  part  insane.'' 

Dr.  LedHe,  the  testator,  died  in  January^  1795,  and  Elea^ 
Vol.  IV.~3  A 
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nor  Hunt  died  a  few  days  after  him,'  without  issue*  y^kn 
Lediitf  alias  Butler^  was  at  the  time  of  the  trial  livings  mar* 
ried,  and  had  issue. 

Roberts,  President,  charged  the  jury  in  favour  <^  the  de- 
fendant, giving  it  as  the  opinion  of  the  Court,  that  under  the 
will  and  codicils,  an  estate  tail  vested  in  Eleanor  Hunt  and 
John  Butler^  with  cross-remainders  in  tail,  remainder  in  fee 
to  the  heirs  of  Isabella  Simpson;  that  therefore, upon  the  death 
of  Eleanor  Hunt^  her  moiety  vested  in  John  Butler ^vad  that 
the  remainder  in  fee  could  not  vest  in  the  heirs  of  babelia 
Simpson^  except  in  the  event  of  John  Butler  dying  without 
issue,  and  without  having  barred  the  estate  tail  in  his  life*, 
time. 


This  opinion  being  reduced  to  writing  and  filed  of  record 
at  the  request  of  the  plaintiff's  counsel,  the  cause  was  remov- 
ed by  writ  of  error  to  this  Court,  where  it  was  argued  by 
Wtlkins  anid  Campbell^  for  the  plaintiffs  in  error,  and  by  BM' 
vnn^  for  the  defendant  in  error.  The  Judges  in  giving  their 
opinions,  have  fully  stated  the  ground  on  which  the  atga- 
ment  proceeded. 

TiLOHMAN  C.  J.  This  is  a  question  on  a  devise  in  die  last 
will  and  testatnent  of  Dr.  Andrew  Ledlie^  of  Boston^  in  N^rth- 
antpton  county.  The  difficulty  is,  to  discover  the  iatentioa 
of  the  testator,  who  drew  the  will  himself,  and  by  adding  se- 
veral codicib,  has  rendered  his  meaning,  taking  into  view 
both  will  and  codicils,  not  a  little  doubtful.  He  appears  to 
have  been  a  man  of  a  singular  mind,  of  a  benevolent  cast  in- 
deed, but  tinctured  strongly  with  vanity,  and  subject  to  vio- 
lent passion.  This  is  evident  from-  the  eccentric  directions 
respecting  his  funeral,  the  plape  of  his  interment,  his  tomb- 
stone, hid  epitaph,  and  the  strong  resentment  expressed 
against  a  certain  person  whose  name  he  has  introduced  toto 
his  will,  without  any  intention  of  giving  him  a  legacy.  He 
had  neither  wife,  nor  lawful  child,  but  at  the  time  of  writing 
his  will,  (8th  January^  1791,)  his  affections  seem  to  have 
been  centered  in  an  old  house-keeper,  and  a  natural  child* 
He  had  near  relations  in  Ireland^  for  whom  he  entertained 
but  little  regard,  and  they,  as  it  would  seem  from  some  ex- 
pressions of  his,  had  shewn  as  little  regard  for  him.   Intend- 
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ing  to  give  his  whole  estate  in  Pennsylvania  to  his  house-  1818. 
keeper  and  child,  he  expressed  himself,  in  the  will  of  Ja'Puuburgh, 
nuary^  1791,  in  terms  suflBciently  clear.  "  As  to  my  estate  Simpsqh 
in  Pennsylvania^  or  elsewhere,  in  America^  both  real  and  ""'*;^^«'* 
personal,  I  give  and  bequeath  it  to  Daniel  Clymer  and  Robert  Coo^* 
Trails  esqrs.  in  trust,  nevertheless,  for  the  uses  herein  after- 
mentioned,  that  is  to  say,  one  equal  half  part  to  my  old  friend, 
companion,  and  house-keeper  for  the  last  25  years,  Eleanor 
JBunt;  and  the  other  half  of  my  said  estate,  I  give  and  be- 
ifueath  to  my  natural  son,  John  Ledlie;  the  survivor  of  either 
to  possess  the  whole  of  said  estate,  either  by  will  or  other- 
wise*^ Here  is  a  plain  intent  to  make  the  devisees  tenants 
in  common,  (a  moiety  to  each,)  during  their  joint  lives,  and 
to  give  a  fee  simple  \n  the  whole  to  the  survivor  of  them. 
On  the  81st  October^  1793,  a  codicil  was  made,  and  it  appears, 
that  between  the  time  of  making  the  will  and  the  codicil,  the 
mind  of  the  testator  had  experienced  some  change.  His  dor- 
mant affections  had  been  revived,  by  letters  received  from 
M»me  of  his  .relations  in  Ireland.  Having  declared,  in  the 
pream|)le  of  the  codicil,  ^«  that  he  had  altered,  in  some  mea- 
sure, his  intentions,"  he  goes  on  to  say,  ^^  I  do  make  this  co- 
dicil in  alteration  and  addition  of  the  within,  viz,  one  thing 
was  omitted  in  the  before  recited  testament,  of  mention 
made,  (as  was  intended,)  in  case  of  no  legitimate  heirs  of  the 
bodies  of  the  two  legatees,  or  ere  one  of  them,  (that  is  the  ex- 
pression, meaning  either  of  them,)  that  after  his  or  her  decease^ 
it  should  revert  to  the  heirs  of  my  sister^  Isabella  Simpson^ 
wife  of  the  Rev.  George  Simpson^  to  be  equally  divided  be- 
tween them,  who  live  near  Armagh,  in  the  north  of  Ireland^  as 
of  my  next  of  kin  who  have  deserved  of  me  by  writing,  &c. 
lately,  the  others  being  provided  for."  What  did  the  testator 
mean  i  Did  he  intend,,  that  there  should  t^  cross-remainders 
between  his  house-keeper  and  son,  so  that  his  sister's  ch^dren 
•bould  not  come  in  for  any  part,  until  there  was  a  £ti1ure  of 
i$8ue  of  both  the  first  devisees,  or  that  as  soon  ^F  one  should 
die  without  issue,  the  remainder  of  a  moie^  dhould  go  im- 
mediately to  his  sister's  children  ?  Consid.e<^ing  the  words  of 
the  codicil  by  themselves^  without  referadce  to  any  other  ex- 
pressions in  the  subsequent  codicils,  I  should  think  the  most 
natural  construction  would  be  in  favour  of  an  estate  tail  to 
each  with  cross-remainders  in  tail;  and  remainder  to  his  sis- 
ter's children  in  fee.  But  another  construction  may  be  givei^ 
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1818.  vithout  violence  to  the  expressions;  and  from  what  was  m£t99^ 
Pituhurgh.  wards  said  by  the  testator,  I  incline  to  the  opinion,  that  he 
SiMPtov  has  explained  his  meaning  to  be,  that  on  the  death  of  either 
•ad  otben  ^£  ^^  g^^^  devisees  without  issue,  the  moiety  of  the  one  so 
Cow.  dying  should  go  at  once  to  his  sister's  children.  On  the  2Sth 
May^  17949  he  made  a  second  codicil.  In  this  he  mentions, 
that  bis  house-keeper  had  unfortunately  fallen  into  a  habit  of 
intoxication,  and  adds,  ^^  I  request  my  trustees  to  proportion 
her  subsistence,  which  I  wish  and  will  to  be  not  less  than  12iL 
nor  more  than  20/.  paid  quarterly,  or  upon  good  behisviour, 
and  her  remaining  10  or  12  miles  out  of  Boston^  and  thai  sAe 
or  any  other  person  or  persons  may  be  prevented  from  u^aMt^ 
ing  my  estate y  as  the  reversion  of  the  same  is  leji  to  my  s%9%er 
Isabella's,  children^  as  per  codicil  of  my  former  will,''  On.  the 
Ist  jftdy^  1794,  the  testator  niade  another  and  his  last  codi- 
cil, in  which  he  says,  ^^  I  am  willing  to  allow  my  house- 
](eeper,  Eleanor  Hunt^  one  furnished  room  in  the  house  I 
now  occupy^  during  her  natural  life,  and  20/.  a  year,  if  she 
behaves  prudently,  if  not,  to  be  reduced  to  1£/.  a  year,  paid 
monthly,  if  required  by  her  or  order,  but  no  part  of  the  pro^ 
perty  of  said  room  or  monthly,  allomancef  shall  be  disposed  of 
by  her,  she  being  for  the  most  part  insane^''  i^c* 

I  am  far  from  being  satisfied^  that  it  w^  not  the  intent  of 
the  testator  to  reduce  the  device  to  Eleanor  HurUy  to  a  life 
estate  at  most,  for  she  had  no  legitimate  child^  nor  was  it  in 
the  least  probable,  that  she  ever  would  have.  Out  I  think  it 
may  safely  be  concluded,  th^t  the  testator  had  no  id^  of 
cross-remainders  between  her  and  his  son*  Her  situa^on 
and  his  opinion  of  her  forbid  such  a  si^pposition.  And 
when  he  says,  in  his  second  codicil,  that  the  reversion  of  the 
estate  was  given  to  his  sister's  children,  I  understand  it,  that 
ht  ^uded  to  the  reversion  of  Eleanor  Hi^nt's  estate^  because 
he  h^l  been  just  speaking  of  her.  It  is  unnecessary  to  per- 
plex ourselves  with  conjectures  concerning  the  quwtity  of 
the  esUte  vhich  it  was  really  intended  Eleanor  Hunt  should 
take,  because  xhat  matter  is  immaterial  to  the  plaintiffs.  Whc* 
tfier  she  took  an  estate  for  life,  or  ip  tail,  with  remainder  le 
the  children  of  the  u^stator'g  sister,  or  in  fee  simple,  with  an 
executory  devise  to  thc^  children,  on  the  contingency  of  her 
dying  without  issue  living  at  the  time  of  her  death,  is  of  no 
importance ;  because,  having  died  without  issue,  the  estate 
devised  to  her,  is  at  an  end.    The  only  material  question  is. 
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whether  on  a  fair  constractioii  of  the  will  and  codicils,  there     1818. 
was  an  implied  remainder  to  John  Ledlte  to  take  effect  by  Pimhtr^L 
wajr  of  crD8a<-remainder,  immediately  on  the  expiration  of  the     Su«ps'«r 
estate  of  Eleanor  Hunt.     If  he  bad  such  a  remainder,  Eha-   *^  ^^ 
nor  Hunt  must  have  had  a  like  remainder  on  the  expiration      Oitm^ 
of  his  estate.    But  this,  I  thinks  cannot  be  supposed  to  be  in 
accordaBce  with  the  will  of  the  testator.     Cross-remainders 
are  not  fisivoured  in  law,  nor  are  they  implied,  but  from  ne* 
eessity.    Here,  they  are  not  expressly  given,  and  to  imply^ 
them^  WooM  not  only  be  without  necessity,  btit  against  the 
mind  of*  the  testator,  not  expressed  indeed,  but  stiAcieiitly 
implied.  I  am,  therefore,  of  opinion,  that  there  were  no  cross* 
remmnders,  but  that  on  the  death  of  Eleanor  Hunt,  without 
issue,  her  nK>iety  of  the  estate  of  Dr.  LedGe  went  immediate- 
ly  to  the  children  of  his  sister  Aabelhy  to  be  equally  divided ' 
between  them  in  fee  simple.     The  judgment  of  the  Court  of 
Common  Pleas  must,  therefore,  be  reversed,  and  a  venire 
/(octas  de  novo  awarded. 

GiBsow  J.  The  intention  of  the  testator  mnst  prevail,  but 
particular  rules  of  exposition  are  established,  by  which  we  are 
to  arrive  at  it.  The  r^a/ intention  can  seldom  be  ascertained ; 
it  can  inmost  instances  be  but  guessed  at,  and  not  being 
Iteown,  it  is  impossible  to  execute  it.  Such,  beyond  ques- 
tion, is  the  case  with  respect  to  the  will  under  consideration. 
It  is  therefore  better  on  the  score  of  policy,  to  adopt  even  an 
artificial  process  of'  reasonitig,  that  will  afford  certainty  of 
resoltf  than,  by  abandoning  all  rule,  to  introduce  the  uncer- 
tanity  of  decision  and  consequent  insecurity  of  title,  that 
would  ensue  from  the  blind  gropings  of  the  most  acute 
mind.  Nor  would  we  be  more  likely  to  reach  the  actual  in- 
tcntion  by  being  unfettered  by  rules ;  but  on  the  other  hand 
much  as  to  certainty  of  decision  would  be  lost.  In  the  pre- 
sent case  it  appears  the  testator  was  unacquainted  not  only 
with  the  meaning  of  technical  words,  but  even  with  the  force 
and  necessary  arrangement  of  the  most  common  words  in 
owt  language ;  and  therefore  little  will  be  gained»  by  aban- 
doning technical  meaning,  to  enquire  after  the  actual  inten- 
tion, when  the  testator  understood  the  language  of  common 
parlance,  little,  if  any  better,  than  technical  language.  It 
will  be  impossible  to  give  a  sound  legal  construction  to  this 
will,  and  iu  several  codicils,  or  aacertiun  the  force  and 
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1818*     meaning  of  nny  particular  ^zpresuoo,  without  refierraig  to 
Pittthnrfh.    the  whok,  as  an  entire  instrument.    I  shall  therefore  con- 
Sixnwr     sider  the  wiU^  and  the  codicil  of  the  dlst  October^  1793»  to- 
""^^f***  gether,  and  then  enquire,  whedier  there  has  been  smy  new 
cm.      disposition  by  the  two  last  codicils,  aflfecting  the  question  be- 
fore us.    Now  in  the  will,  the  intention  of  Ihe  testator  is 
clearly  and  unequivocally  expressed,  that  the  surviror  of  the 
two  immediate  objecu  of  his  bounty^  shwld  take  the  whole 
eetate,  and  nodisjoinder  is  contemplated;  this  is  as  clear  as 
words  can  make  it.    But  by  the  codicil*  it  is  limited  over 
to  the  plauntiflb,  ^  in  case  of  no  legitimate  heirs  of  the  koAee 
of  the  two  kgateee  or  ere  one  ofthem^'*    I  admit  the  kind  of 
fiuliAY  of  heirs  the  testator  had  in  view  is  not  very  ezplicidf 
described.  He  employs  for  that  purpose  two  disttnct  clauses, 
each  of  diem  susceptible  of  a  douUe  and  opposite  meaniny 
^  In  case  of  do  heirs  of  the  body  of  the  fwo,"  may  asean, 
that  the  estate  sbdl  go  over  at  the  death  of  onci  unless  both 
shall  have  issue  living,  for  if  but  one  had  issue  it  might  with 
propriety  be  sud  there  were  not  heirs  of  the  bodies  of  both^ 
or  as  he  expresses  it»  the  two;  or  it  may  mean  a  failure  as  to 
each,  in  which  case  the  expressioQ  would.be  equally  satisfied; 
for  it  could  not  be  said  there  were  no  heirs,  if  either  had 
issue.    So  of  .the  second  clause ;  in  case  of  no  heirs  of  the- 
body  ^  of  either  of  them,"  is  satisfied  if  eSker  be  without 
heirs ;  and  it  is  not  satisfied  if  either  have  heirs,  for  it  cannot 
.   be  then  said  there  are  no  heirs  of  eidier,  or  as  he  esqiressea  it 
^ere  one  of  them."    The  meaning  is  entirely  chaoged  by 
changing  the  emphasis.    Nothing  is  therefore, gained  by  ana- 
lysing the  language,  which  is  always  an.  unsafe  and  unsatis- 
factory means  of  arriving  at  the  intention.    Effect  is  to  be 
given,  if  possible^  to  every  expression  in  a  will,  and  hence  it  is 
argued,  but  without  force,  that  the  testator  must  have  meant 
to  express  by  the  second  clause  something  difierent  from  the 
first,  or  he  would  not  have  used  it,  and  meant  to  express  that 
the  estate  should  go  over  on  a  failure  of  issue  of  both  or  either. 
But  if  he  intended  a  part  to  go  over  on  a  fiulure  as  to  oncy  it 
would  have  been  unnecessary  to  make  provision  for  a  failure 
as  to  both.    In  all  cases  where  similar  eiq>re8sions  have  been 
used,  cvess«remainders  have  been  raised ;  as  in  the  caae  put 
in  Cole  v.  Livingston^  1  Vent^  244,  of  a  devise  of  Bhdacre 
to  AyGreenacre  to  £, and  fFAifMcr^ to  C, and  if  diey  die  with* 
out  issue  of  their  boe^^vel  a/terim  eorum;  it  was  said  by 
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Ttuon  of  tbest  latter  words  there  would  be  cro8i-rem«iiidMSi«  1818. 
This  is  precisely*,  our  case,  except  the  number  of  the  bodies  Fitithu^k. 
from  which  the  issue  is  to  spring,  is  not  expressed ;  but  that  Smnm 
is  altogether  immaterial  to  the  sense*  So  in  an  anonymous  9. 
case  in  3  Dtfer^  303,  3.  devise  to  five,  and  the  heirs  of  their  <^<^' 
bodies,  and  if  they  all  Jive  should  happen  to  die  without  issue 
male  of  their  bodies  or  any  of  their  bodies  ^  then  over;  and  it 
was  held  to  be  a  case  of  cross-remainders.  This  is  a  strong-  <i  ^  , «, 
er  case  than  ours.  But  independent  of  authority,  there  is  one 
thing  in  this  codicil  that  lets  us  into  the  intention,  and  which 
governs  the  construction^  and  determines  the  meaning  of 
every  -expression  in  it.  It  is  this ;  the  very  same  arrange*- 
ment  he  afterwards  made  by  this  codicil,  he  intended  to  in- 
sert in  his  will^  for  he  expressly  says  he  then  had  in  view  the 
vety^same  limitation  to  the  plaintiffs.  The  codicil  itSelf  is 
ushered  in  with  the  declaration  that,  «« one  thing  was  omitted 
in  the  before  recited  testament  of  mentipn  made,  (ae  was  in- 
tendedy}  that  in  case  of  no  legitimate  heirs,  &c.  ^  of  the  two 
devisees,  fcc."  then  follows  the  devise  to  the  plaintiffs.  Now 
Bothing  can  be  clearer  than  that  the  survivor  of  the  two  im- 
mediate devisees,  in  case  of  failure.of  issue,  was  by  the  wiU 
-to  have  all.  Then  we  have  his  declaration,  he  did  not»  by 
this  codicil  mean  to  make  any  new  disposition  of  hispro* 
•  petty  inconeietent  with  the  xvill,  or  to  alter  any  part  of  it, 
but  to  complete  the  arrangement  he  originaUif  had  in  viewj  a 
paETt  having  been  omitted  by  an  oversight.  This  he  has  de* 
elated,  tat  in  terms^  but  substantially;  unless  we  are  to 
suppose,  that^  at  the  time  of  making  his  will^  he  intended  tiuit 
it  should  contain  two  dispositions  of  the  same  property,  not 
only  inconsistent  with,  but  diametrically  opposite  lo  each 
other;  a  thing  not  to  be  credited.  By  the  will  there  is  an 
explicit  declaration  of  intention,  that  the  whole  estate  is  to 
be  united  in  the  person  of  the  survivor. .  By  the  cocUcil,  an 
estate  tail  is  vested  in  the  immediate  devisees  by  implication, 
and  if  the  part  of  the  person  first  dying  without  issue  is  to 
go  immediately  over^  it  is  certain  the  provision  in  the  will 
must  be  defeated.  If  then  the  testator,,  when  he  n^ade  his 
will,  had  in  view  to  provide  for  the  plaintiffs  exacdy  as 
he  afterwards  did  by  the  codicil,  and  if  the  latter  c«nno(|  as 
be  tells  us,  be  referred  to  an  intervening  change  of  inteatio«^ 
must  not  its  construction  be  subordinate  tq,  and  governed  Iqr 
the  prevailing  object  of  the  testator  when  he  made  his  will. 
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1818.      which  was  to  give  the  whole  estate  to  the  surrivm*  of  the 
PSutburgh,    two  immediate  devisees,  in  case  the  other  died  without  is- 
BinnoK     sue.     Would  not  that  be  the  construction,  if  the  provisions  of 
Md  othen    ^y^^  codicil  had  been  originally  embodied  in  the  will  ?   lit 
Coor.      thfll  case  certainly  no  implication  would  prevail  against  the 
express  direction  of  the  tcstaton     I  therefore  prefer  ^viog^ 
the  same  meaning  to  both  clauses  that  describe  the  contin- 
gency.    I  consider  the  last  as  redundant,  and  intended  to 
express  what  had  been  sufficiently  expressed  before*     The 
time  also  when  the  limitation  over  is  to  take  effect  must  be 
governed  by  the  same  consideration ;  ^  his  or  her  decease^ 
must  mean,  not  the  decease  of  the  party  first  dying  withoat 
issue,  but  that  of  the  survivor  as  the  event  should  turn  o«t^ 
and  thus  the  will  and  codicil,  will  be  rendered  consistent  with 
each  other,  as  the  testator  all  along  intended  they  should  be. 
In  fact  any  other  construction  would  seem  to  oppose  the  evi- 
dent actual  intention.    The  words  of  the  codicil  are,  <<  in 
case  of  no  legitimate  heirs,  &c.  that  after  his  or  her  decease, 
it  should  revert  to  the  heirs  of  my  sister  habella^  to  be  equal- 
ly divided  between  them,  &c.   who  deserve  by  writing  ialt- 
fy,  &c."     What  is  here  referred  to  by  the  relative  word 
<«  it  ?"  It  would  do  violence  to  a  grammatical  rule  of  construc- 
tion to  say  it  is  a  part  of  the  estate.     The  word  relates  lo 
something  said  before  in  the  will,  which  for  this  purpose,  is  «a 
be  taken  in  connection  with  the  codiciL    The  last  antecedent, 
and  that  to  which  this  word  must  refer,  is  found  in  the  last 
clause  of  the  will,  and  by  that  the  testator  speaks  of  the  whole 
estate ;  the  word  therefore  refers  to  the  whole  estate.    Nor 
is  there  any  thing  to  induce  a  doubt  of  this  being  in  accord- 
ance  with  the  actual  intention,  but  on  the  contrary,  something 
to  make  us  think  it  strictly  so.     With  respect  to  a  division, 
as  between  the  first  two  devises,  and  also  between  the  pre- 
sent plaintiffs,  the  testator  is  studiously  explicit ;  but  as  to  a 
separation  of  the  estate  as  concerns  its  going  over,  he  seems 
intentionally  silent.     As  to  his  saying,  the  plaintiffs  deserved 
by  writing  lately,  it  cannot  be  inferred  from  that,  he  intend* 
ed  to  change  the  dispositions  in  the  will,  for  he  tells  us  he 
did  not.    These  letters  of  enquiry  again  directed  hb  atten- 
tion to  the  will,  and  led  to  a  discovery  of  the  omission  to 
provide  for  the  plaintiffs  as  he  originally  intended,  and  this 
was  supplied  by  the  codicil,  but  wr  cannot  infer  that  they  had 
toy  other  ofiect.    It  is  however  argued,  that  the  estate  being 
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l^ven  by  moieties,  the  devisees  were  tenants  iii  common,  and     1818. 
tbat  a  dtsjoinder  of  their  interest  is  inconsistent  with  the  pre-  Pitfbwrgh, 
sumption,  that  cross  remainders  were  intended ;  a  necessary     Sumo« 
and  irresistible  implication,  being,  it  is  said,  essential  to   •»*^J*'«* 
create  them.     But  a  disjoinder  of  the  estates  as  between  the      Coov. 
first  takers-  is  no  further  material  than  as  it  may  seem  to  in* 
dicate  a  severance  of  the  inheritance,  and  we  find  instances 
of  cross  remainders  being  implied,  not  only  between  tenants 
in  common^  but  even  where  die  possession  was  several,  as  in 
the  case  put  in  3  BUtc.  Com.  381.    The  case  in  Cro.  Jac,  655. 
which  says,  c^ss  remainders  cannot  be  implied,  where  the 
first  devisees  take  in  severalty,  is,  I  apprehend,  not  law;  the 
severance  must  be  conthiued  throughout.     They  may  be  im- 
plied between  any  definite  number,  and  the  rule  is,  that  where 
they  are  to  be  raised  between  two  and  no  more,  the  presump- 
tion xs  in  their  favour^  but  where  between  more  than  two,  it 
is  against  them;  but  the  presumption  either  way,  may  be 
rebutted  by  circumstances  of  plain  intention  inconsistent 
with  it. 

Then  as  to  the  operation  of  the  two  last  codicib.   It  is  ar- 
guedy  that  however  the  matter  might  stand  on  the  will  and 
fiist  codicil,  the  devise  to  Eleanor  Hunty  is  revoked  by  the 
remaining  codicils.     If  it  were  so,  I  am  not  quite  sure  it 
would  aflPect  the  question.     Cross  remainders  in  tail»  limited 
after  a  precedhig  estate  tail,  are  not  contingent^  but  vested. 
It  might  therefore  be,  that  the  destruction  of  Eleanor^s  es* 
tate,  would  not  defeat  the  remainder  in  tail  limited  to  John 
Whether  the  devise  of  an  interest  by  the  description  of  a  re- 
mainder would  be  void,  because  the  testator  had  revoked  the 
devise  of  the  preceding  particular  estate,  thus  leaving  at  his 
death,no  remainder  for  the  words  of  the  devise  to  operate  on, 
it  is  unnecessary  to  determine ;  for  there  is  no  reason  to  say 
these  lauer  codicils  revoked  any  thing.   There  are  no  express 
words ;  and  revocations  arising  from  inconsistency  of  dispo- 
sition,  will  not  be  admitted  except  where  the  inconsistency 
is  plain  and  unavoidable.    The  latter  codicils  contain  a  per^ 
Monal  modification  of  the  devise  as  to  Eleanor^  and  nothing 
more.     She  is  still  to  have  an  estate  of  inheriunce,  but  is  to 
be  restrained  by  the  trustees  from  committing  waste,  and 
she  is  limited  to  a  partial  perception  of  the  profits.    This  re- 
striction was  applicable  to  her  personally,  and  would  not 
have  affected  her  issue,  if  she  had  left  any.    Was  this  incon- 
VoL.  IV.— 3  B 
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sistent  with  her  having  an  inheritable  estate?  Where  lands 
are  devised  to  A^  and  afterwards  by  the  same  will,   to  B, 
they  will  be  made  joint-tenants,  rather  than  the  latter  part 
should  be  esteemed  a  revocation  of  the  former.     I  confcsa,  I 
would  be  inclined  to  strain  the  construction,  if  that  were  oe- 
cessary  to  give  Eleanor  an  estate  of  inheritance,  rather  than 
deprive  John  Ledlte^  of  the  remainder^  as  I  feel  convinced  it 
was  the  intention,  that  no  part  of  the  estate  should  go  over, 
while  issue  of  his  remained.     He  was  the  testator's  natural 
son,  and  the  principal  object  of  his  bounty;  and  it  would 
have  been  unnatural  to  exclude  him,  in  favour  of  the  testa- 
tor's more  remote  kindred.    No  inference  of  intention  can  be 
drawn  from  the  advanced  age  of  Eleanor^  and  the  little  pro- 
bability there  was  of  her  having  issue.   We  do  not  know  her 
age,  but  she  had  been  the  house-keeper  of  the  testator  for 
twenty  five  years,  and  although  it  may  not  be  probable  she 
was  capable  of  procreation,  still  there  was  no  impossibili^ 
in  the  way.     Women  have  borne  children  when  considera- 
bly in  advance  of  fifty.     But  it  is  clear  the  testator  thought 
ahe  might  have  issue ;  eke  why  provide,  as  he  certainly  did, 
for  an  event  he  knew  could  never  happen.    This  supposition 
on  his  party  whether  well  or  ill  founded,  is  suffident  fcK* 
every  purpose  of  explanation  as  to  his  intention  and  modve» 
for  giving  her  an  estate  of  inheritance.     I  therefore  think 
her  age  and  infirmities  cannot  be  called  in  aid  of  the  argu- 
ment, that  the  devise  to  her  under  the  will  and  the  first  co- 
dici]»  was  revoked.     The  two  latter  codicils  contain  a  modi- 
fication of  her  right  of  enjoying  the  estate,  but  a  modificm- 
tiouy  not  extending  to  her  issue,  or  changing  the  nature  of 
her  interest.     But  reliance  is  put  on  the  direction  in  the  co- 
dicil, of  the  28th  May^  1794,  requiring  the  executors  ^^  to 
take  care  that  she  or  any  other  person  may  be  prevented  from 
wasting  the  estate,  as  the  reversion  of  the  same  is  left  to  my 
sister  habella^s  children,  as  per  codicil  of  my  former  wUl^ 
and  it  is  inferred,  this  clause  indicates  an  intention^  that 
Eleanor's  portion  of  the  estate,  should  go  over  immediately 
on  her  death,  as  the  estate  was  to  be  preserved  for  Isabella's 
children,  without  saying  a  word  about  its  being  preserved  for 
John  Ledlie.     But  here  again  the  meaning  is  madp  manifest, 
by  a  referepce  to  something  said  before.     If  the  first  codicil 
is  not  inconsistent  with  the  provisions  of  the  will,  (and  I  trust 
I  have  shewn  it  is  not,)  neither  is  this.    The  ests^  is  to  go 
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to  Isabella's  children ;  but  how  ?  "  as  per  codicil  of  myjbrmer     1 818. 
Tw/i"     He  did  not  intend  it  to  go  differendy  from  what  he  Pittsburgh. 
formerly  directed^  and  this  codicil^  instead  of  being  a  key  to     Simpmk 
the  first,  must  itself  receive  an  explanation  from  it.     But  it   *^  ^  ®" 
would  have  been  absurd  in  the  testator  to  direct  the  estate  to      Coo*- 
be  preserved  for  John,  or  any  body  else  but  the  plaintiffs ; 
for  Eleanor  might  have  outlived  John^  and  he  could  only  take, 
in  the  event  of  surviving  her,  which  was  altogether  uncer- 
tain.   If  the  direction  had  related  solely  to  Eleanor^ s  portion^ 
therie  \70uld  be  more  force  in  the  argument^  but  it  related 
to  the  rvhole  of  the  estate,  and  to  John  Ledlie^  as  well  as  her« 
How  can  we  infer,  then,  the  testator  had  in  view,  the  event 
that  has  since  happened^  the  death  of  Eleanor  without  issue^ 
in  the  life  time  of  JoAn,  and  that  he  meant  to  provide  for  it. 
I  view  this  clause  as  a  general  direction  to  preserve  the  es- 
tate as  it  was,  ultimately  to  go  to  the  plaintiffs,  the  only  per- 
sons in  whom  a  remainder  would  certainly  take  effect  in  pos- 
session.    It  is  clear  that  in  no  other  part,  is  there  any  thing 
that  serves  to  point  them  out  as  the  objects  of  the  testator's 
immediate  bounty.     Of  so  little  concern  was  their  interest, 
that  it  was  entirely  overlooked  in  the  will^  though  the  testa- 
tor tells  us,  he  intended  from  the  first  to  provide  for  them  in 
the  way  he  ultimately  did.     Giving  its  fullest  force  to  the 
declaration  of  the  testator,  that  the  reversion  was  left  to  the 
children  of  his  sister  Isabella^  it  can  give  rise  only  to  a  sus" 
picion  that  he  intended  they  should  have  Eleanor^s  part  at 
her  death,  and  is  not  sufficient  to  outweigh  the  positive  de- 
claration in  the  will  \incontradicted  in  every  other  part*  that 
the  survivor  of  the  two  immediate  devisees  should  have  the 
whole.     I  therefore  do  not  consider  the  two  last  codicils  as 
contradicting'^  or  even  explaining  in  any  respect,  the  disposi- 
tion of  the  estate,  by  the  will  and  first  codicil. 

I  am  of  opinion,  John  Ledlie^  and  Eleanor  Huntf  took  es- 
tates tail  by  implication,  with  cross  remainders  in  tail,  re- 
mainder to  the  plaintiffs  in  fee ;  and  that  therefore,  the  judg* 
ment  should  be  affirmed. 

Duncan  J.  This  controversy  arises  on  the  will  and  codi- 
cils of  Dr.  Andrew  Ledlie.  In  giving  a  construction  to  this 
very  obscure  testament,  the  will  and  codicils  are  to  be  con- 
jointly considered  as  one  entire  disposition.  1  hey  are  all 
the  work  of  the  testator ;  the  declarations  of  his  intention,  as 
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1818.     oew  ideas  started  up  in  his  mind,  as  events  arose  requiring 

PUUkm^K    10  his  opinion  a  modification  or  alteration  of  his  original  plans* 

Himta     Whatever  that  intention  was  it  must  prevail ;  the  diCculty  is 

■^ij^"   in  ascertuning  it;  when  ascertained,  there  is  no  legal  impe- 

^^'^^      diment  to  give  it  its  full  effect. 

<^  As  to  my  estate  in  Pennsylvania  or  elsewhere  in  Ame^ 
rica^  both  real  and  personal,  I  bequeath  to  Daniel  Clymer 
and  Robert  Trail  in  trust,  nevertheless,  for  the  uses  herein- 
after mentioned,  that  is  to  say,  one  equal  half  part  to  my  old 
friend,  companion,  and  house-keeper  for  the  last  25  years, 
Eleanor  Hunt;  and  the  other  half  of  my  said  estate  I  will 
and  bequeath  to  my  natural  son  John  Ledlie^  son  of  Bridget 
Butler ^  the  survivor  of  either  to  possess  the  whole  estate  by 
-will  or  otherwise."  This  will  bears  date  the  8th  yanuary^ 
1791.  Did  it  stand  on  the  will  alone,  Eleanor  Hunt  and 
John  Ledlie  would  be  tenants  in  common  in  fee  with  the  be- 
nefit of  survivorship.  On  the  81st  Octoberf  1793,  the  first 
codicil  is  executed,  in  which  he  declares  as  follows :  ^  One 
thing  was  omitted  in  the  before  recited  testament,  of  men- 
tion made  (as  was  intended)  in  case  of  no  legidmate  heirs  of 
the  bodies  of  the  two  legatees  or  ere  (either)  oneofthem^  then 
after  hie  or  her  deathj  it  shall  revert  to  the  heirs  of  my  sister 
Itabella  Sitnpson,  to  be  equally  divided  between  them  as  my 
next  of  kin^  who  have  deserved  by  writings  i^c.  the  others 
being  provided  for.*^  This  codicil  is  not  free  from  doubt. 
It  is  contended  by  defendant,  that  the  benefit  of  survivorship 
was  conferred  by  the  will,  and  that  the  testator  on  re-penisiog 
his  will  confined  this  to  one  event ;  the  dying  without  issue ; 
thus  providing  for  the  issue  of  each  devisee ;  this  was  the 
omission  intended  to  be  supplied  by  the  codicil ;  and  that  by 
the  will  and  codicils  taken  together  Eletmor  Hunt  and  John 
LedHey  become  tenants  in  Uil ;  and  that  they  took  by  way 
of  cross-remainders ;  that  on  the  death  of  one  without  issue, 
it  would  go  to  the  person  surviving;  and  that,  on  another 
event,  the  death  of  both  without  issue,  it  would  go  to  the 
heirs  of  Isabella  Simpson.  On  the  other  hand,  it  is  contend- 
ed, that  here  were  other  objects  of  the  testator's  bounty  in- 
tended to  be  provided  for ;  his  sister's  children,  his  next  of 
kin  who  had  deserved  provision ;  as  all  his  other  next  of 
kin  had  been  provided  for ;  and  that  on  the  death  of  any  one 
of  the  first  takers  without  issue,  the  part  of  such  one,  on  his 
or  her  death,  was  to  go  over  to  his  sister's  children.  But  on 
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(he  28th  Mmfy  17M,  there  is  another  codicil,«*<<  In  additiml     1818. 
and  continuation  of  my  former  will  and  codicik,  I  do  autho- Anj^iif^iL 
rise  and  request  my  good  friends  Daniel  Chftncr  and  Robert    sotnoir  "^ 
Traily  cm  account  of  an  unfortunate  intoxication  of  my  house-   *^  ^^^ 
keeper  since  the  sud  will,  that  they  would  jointly  and  seve-      Ooov. 
rally  proportion  her  subsistence,  which  I  will  not  to  be  less 
than  1%1.  nor  more  than  20/.  per  annum,  payable  quarterly,  or 
an  good  behavioCir,  she  remaining  10  or  13  miles  out  of  Eom^ 
ton;  and  that  she  or  any  other  person  may  be  prevented  from 
wasting  my  estate^  as  the  reversion  is  left  to  my  sister's  chil» 
dren.^    This  codicil  gives  a  strong  view  of  the  testator's  in- 
tention ;  it  is  his  own  construction  of  his  own  writing.    And 
again,  on  the  1st  Juhf^  17M,  he  adds  a  third  codicil,— <*  I  find 
myself  further  under  the  necessity  of  reminding  my  trusty 
friends,  Daniel  Clymer  and  Robert  Trails  of  the  situation  of 
my  affiftirs.     I  am  willing  to  allow  my  house-keeper,  Eleanor 
Hunt ^  one  furnished  room  in  the  house  I  now  occupy,  dlurinj^ 
her  natural  Hfe^  and  20A  a  year  if  she  behaves  prudently ;  if 
not^  to  be  reduced  to  ISil  per  year,  pud  monthly ;  but  no  part 
ef  the  property  in  the  said  room  is  to  be  disposed  of  by  her, 
ahe  being  for  the  most  part  insane."    The  testator  died  in 
January^  1795.    Eleanor  Hunt  died  a  few  days  after  him, 
without  issue.    John  Ledlie,  or  John  Butler,  as  he  is  called, 
is  sdU  living.   : 

The  plaintiffs  in  error  contend,  that  by  these  two  last  codi* 
dk  the  wiH  is  revoked,  and  other  provisions  substituted ; 
and  that  she  has,  out  of  that  part  of  the  estate  devised  her  by  " 
the  willy  certain  privileges  and  allowances  during  her  life ; 
and  that  the  estate  devised  to  her  was  to  remain  in  the  hands 
of  the  trustees  during  her  life»  and  on  her  death  was  to  be 
delivered  over  by  the  trustees  to  them,  unimpaired  by  waste. 

A  codicilf  unless  it  contain  express  words  of  revocation, . 
is  no  revocation  of  a  preceding  will  to  which  it  is  applicable, 
except  precisely  in  the  degree  expressed,  leaving  the  particu- 
lar dispositions  unaffected  theret^»  as  well  as  the  instrument 
in  all  other  respecu  precisely  in  the  same  sute  in  which  it 
finds  them.  Pow»Dev.54^.  A  codicil  inconsistent  with  a  pre- 
ceding will,  is  in  law  a  revocation  of  it.  lb.  542.  A  codicil 
being  considered  as  part  of  the  will,  and  uking  effect  with  it 
at  the  death  of  the  tesutor,  is  in  its  own  nature  not  intended 
to  be  a  revocation  of  the  will  or  of  the  particular  dispositions 
thereof,  further  than  as  specifically  altered  thereby.    Is  the 
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1816.  devise  to  Ekanor  Hunt  specifically  altered  ?  The  inciinap 
Pimkmr^  tioQ  of  my  opinion  is,  that  there  is  a  specific  alteration ; 
^  how  far,  or  what  its  effect  may  be  on  the  interest  of  John 
Lrdke^  is  <o  be  considered.  The  situation  of  Eleanor  Hunt 
^^"■'*  was  deepfy  impressed  on  the  testator^s  mind.  Whatever  his 
views  were  as  to  her  in  January^  1791,  when  be  executed 
the  wiU,  or  in  Octo6ery  1793,  when  he  added  the  first  codicil^ 
in  Mcttf  and  Jufyy  1794,  when  he  added  the  second  and  third 
codicils,  tfaey  were  totally  changed  on  account  of  the  intoxi- 
catkm  and  imprudence  of  his  house-keepert  for  the  most  past 
amounting  to  insanity*  Instead  of  one-half  of  the  estate,  sbe  is 
to  have  noestate,  intereetyor  power  of  disposition  of  anything; 
a  bare  subsistence ;  12/.  or  20i.  depending  on  the  discretion  of 
Ae  trastees;  restrained  as  to  her  place  of  abode  by  one  codicil; 
a  furnished  room,  by  another,  during  life,  without  the  power  of 
disposal ;  the  small  pittance  allowed  her  she  is  prohibited 
from  disposing  of.  It  is  inconsistent  with  the  whole  ecopt 
of  these  codicils  and  of  the  tesmtor's  manifest  intention,  that 
she  should  be  tenant  in  tail  of  one^half  of  an ;  the  smidi 
provision  depending  on  her  good  behaviour ;  the  restraint  as 
to  her  abode ;  the  furnished  room  for  life  ;  the  power  denied 
her  on  account  of  her  insanity  to  dispose  of  an  article  of  the 
smallest  value ;  all  these  imite  to  shew,  that  the  testator  did  not 
intend  that  she  should  have  either  interest,  power,  or  authc»i* 
ty  over,  in,  or  on  account  of  any  part  of  it;  much  less,  that  on 
the  death  of  yehn  LedHe^  without  issue,  she  should  have  the 
whole.  By  the  will,  she  would  be  tenant  in  common  with 
John  Led&e  in  fee  of  the  whole  estate ;  by  the  first  codicil 
tenant  in  tail ;  by  the  second  and  third  she  is  restrained  to 
the  possession  of  one  room  fior  her  life^  of  his  whole  real 
estate.  All  this  is  totally  repugnant  to  the  will  and  first  co- 
dicil. Great  and  important  changes  are  introduced  totidly  in- 
compatible therewiUi.  I  never  can  believe  it  was  the  int«i* 
tion  of  the  testator,  that  she  whom  he  had  thus  cut  off,  for 
the  special  reasons  assigned  by  him,  from  all  but  the  spe- 
cific provision,  should  have  the  disposition  crf^  one-half  the 
profits  .of  the  estate  and  its  management,  and  that  in  one 
event,  she  should  become  mistress  of  the  whole.  She  was  exe«> 
cntrix  under  the  will.  Did  she  remain  so  under  the  two  last 
eodicik  ?  She  is  represented  by  the  testator  as  unwordiy  of 
ril  confidence  ;  unfit  to  be  trusted  with  the  care  of  any  thing. 
SbaH  she  yet  remain,  incapable  and  insane  as  he  has  declared 
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ber,  an  executor  of  his  will  ?  When  the  testator  mads  the  two  1818* 
last  codicils,  it  was  not  in  his  view  to  provide  for  die  issue  PfiNkn^ 
of  a  drunken,  insane,  unmarried,  old  woman.  Whas  theft  Sivnos 
was  the  intention  of  the  testator  with  respect  to  tbia-portiQa  *^^*" 
of  the  estate  ;  what  was  to  become  of  it  during  her  life  i  The  ^^''*'' 
trustees  were  to  take  care  of  it ;  were  to  su(^port  her ;  and 
on  her  death  were  to  deliver  it  over»  without  waste  done  or 
suffered,  to  the  children  of  Isabella^  The  devise  to  the  trus* 
tees  was  not  revoked,  but  the  uses  and  trusts  were  cbsmged ; 
to  them  in  trust  to  make  the  aUowance,  &c.  for  the  support 
of  Ekanor  Hunt;  on  her  death  to  be  delivered  tp  bahella 
Simp$on\  children.  This  construction  may,  as  I  believe,  be 
fadrly  drawn  from  the  general  tenor  of  the  will,  and  would 
best  effectuate  the  general  intention  of  the  testator.  He  ex* 
pressly  declares  in  his  first  codicil,  that  he  has  altered  his  in^ 
tention  from  certain  circuoMtances  happening  since  the  making 
of  his  will,  and  in  terms  revokes  the  provisions  in  his  will  ai* 
tered  by  the  codicil.  But  if  doubts  are  entertained  as  to  this, 
and  if  the  will  and  first  codicil  remain  unrevoked  as  to  the 
disposition  to  her,  does  Jnhn  Ledlie  on  the  de^th'  of  Elemnor 
Munt  take  by  cross^remainder  I  This  is  mutter  of  mere  inten* 
tion.  One  can  receive  little  aid  from  books  on  this  very  ob* 
•cure  wilL  Cases  nnght  puzzle  and  perplex,  but  cannot  en- 
lighten our  path,  in  the  endeavoiu*  to  discover  the  real  inten* 
tioa  of  this  testator ;  there  are  no  technical  rules,  or  con* 
atraction  of  legal  terms  to  stop  our  inquiry ;  every  word  must 
be  weighed  to  come  at  the  intention*  ^^  In  case  of  no  Iegtti'» 
snate  heirs  of  the  bodies  of  the  two  legatees,"  would  by  ne- 
cessary implication  create  cross*remainders  as  between  them« 
If  such  had  been  the  testator's  intention,  there  would  have 
been  no  occasion  for  further  explanation;  but  be  has  tkouf^ 
proper  to  explain  this;  for  he  adds  the  alternative,  <^if  trt 
one  of  them  die  without  legitimate  heirs,  it  sbaH  revert  to 
my  sister  bajbeUa\  heirs."  If  the  word,  or,  is  aUoiwed  to  have 
been  used  in  its  proper  sense,  incbcatiag  dearly  some  akemaf> 
tive  in  his  contemplation,  what  is  that  alternative  ?  If  it  were 
omitted,  it  would  clearly  appear  from  the  context,,  what  that 
alternative  was,  eiz.  the  death  of  either  without  legirimale 
heirs  of  the  body*  But  the  altenmti ve  is  dearly  expressed ;  or  if 
any  of  them  shall  so  die,  on  his  or  her  death  it  shall  revert; 
that  iS)  on  either  event,  vizm  the  death  of  bolfe  wiihoue  heirs 
of  the  body,  or  any  one  of  them  without  heirs  of  hss  or  her 
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1618.     bodf.     A  dificnlty  is  suggested  m  to  what  part  sbaH  g» 
oTer.    On  refection  this  vanishes.    If  both  die,  die  whole 
•halt  go  over ;  if  anyone  of  them,  the  part  of  him  or  her  dfing, 
"^  ^^^   on  his  or  her  death,  shall  go  over.    This  reading  of  the  will 
Coia.      makes  it  natural  and  intelligent  diroughout.    This  is  flot  an 
unauthorised  liberty  taken  with  the  will,  for  in  Spalding  v. 
SpMing^  Cro,  Car.  185,  where  a  man  having  three  soos» 
John^  Tkomatj  and  WilHam^  devised  lands  to  John  and  the 
heirs  of  his  body,  after  the  death  of  Ahce^  the  testator's  wife ; 
and  if  John  died,  living  Jficr,  that  WilHam  should  be  his 
heir ;  and  the  Court  then,  from  die  apparent  general  intent, 
supplied  after,  «^if  ybhn  should  diet"  the  words  ^widioiit 
issue,"  so  as  to  vest  the  remainder  in  WUGam,  on  John^i  dying 
without  issue,  living  ARce.     So  in  Fonereau  v.  toneremiy 
3  AtL  315,  where  the  testator  left  '54,000/.  to  be  paid  u>  his 
children,  share  and  share  alike^  and  after  thdr  decease,  die 
principal  equdly  among  their  issue,  and  in  case  aH  die  tasne  of 
any  one  child  should  die  before  twenty-one,  the  share  of  such 
child'to  be  divided  among  the  surviving  children  of  the  tes- 
tator. Lord  'Hakdwicke  heM,  there  could  be  no  reason 
for  a  devise  over  in  the  case  of  the  issue  of  a  child  djriag, 
and  not  in  the  <;ase  of  a  child  itself  d3rkig  without  issue ;  aoA 
decided  it  should  go  over,  supplying  the  woi^  giving  over 
the  share  of  a  child  who  bad  no  issue.  These  cates  are  stroo- 
gery  for  in  them  the  structure  of  the  sentence  was  ptrfect^  widi- 
out  ai|y  alteration  or  addition  of  words.    It  was  obsAired  in 
that  case,  that  people  frequen^  differ  in  expression,  though 
they  mean  the  same  thing,  and  it  would  be  construing  wiUs 
by  too  great  a  nicety,  to  by  weight  upon  strict  form  of 
words,  where  the  meaning  is  plain.  The  codicil  of  ACiy*  1794, 
affords  us  the  testator's  own  construcdon.    It  appears  by  die 
first  codicil,  diat  these  plaintifis  had  lately  become  the  objects 
of  the  testator's  bounty.    As  they  were  deserving  and  un- 
provided for,  the  testator  intended,  and  declares  his  intcn- 
doo,  to  make  some  iMx>vision  for  them.    The  death  of  an 
andent  unmarried  woman  without  heirs  of  her  body,  would  be 
an  event  the  testator  contemplated  must  happen  m  a  very  short 
period.  This  would  afibrd  in  some  short  time  a  certain  provi- 
sion for  them,  but  it  would  be  nothing  to  provide  for  thcna 
on  an  event  not  likely  ever  to  happen,  and  which,  even  did  it 
happen,  the  probability  was  it,  would  not  afford  them  woj 
provision;  the  death  of  ^ohn  Ledliej  a  young  man  and  jm 
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indefinite  failure  of  issue,  it  was  makiog  a  promise  to  the  1818. 
ear  and  breaking  it  to  the  hope  ;  it  would  indeed  be  precari*  Pituburgh, 
0U8  and  illusory.  With  the  unprovided  state  of  these  children  Sutpsojr 
in  his  eye,  hmm  anxiously  does  he  guard  their  interest  ?  The  *^  ^^* 
trustees  are  enjoined  to  prevent  it  from  being  wasted ;  why  ?  ^^'* 
Not  because  it  was  to  renuin  to  John  Ledlie^  his  natural  son, 
but  because  the  reversion,  the  word  here  used  by  the  testator 
as  reinaiiider,  wte  left  to  his  sister's  children ;  of  what  \  of  the 
part  devised  to  Bleanor  HunU  I  never  can  consider  this  as  a 
Fen^dnder  depending  on  the  death  of  both  without  issue. 
Why,  if  John  was  the'  remainder^man  intended,  not  so  ex<^ 
press  it?  He  certainly  considered  not  John  as  the  persoa 
who  would  be  immediately  injured  by  waste  ;  it  never  could 
be  his  intention  to  provide  here  for  a  remote  remsunder  and 
pasa  on  in  siloice  a  remainder  which  he  knew  must  take 
place  shortly  after  his  own  decease.  Although  I  da  not 
know  that  any  pecedents  can  shed  light  on  the  intention  of 
this  testator,  as  no  will  ever  used  the  language  employed  by 
him,  aad  as  no  rule  can  be  drawn  from  other  wills  on  a  con« 
stnictioD  simply  of  intention,  further  than  as  they  give  us  the 
ofn&ion  of  learned  men  oi^  the  natural  construction  and  im- 
port of  words  and  the  structure  of  sentences ;  as  such  they 
are  to  be  considered  with  respect;  but  where  a  case  is  not 
cited  for  the  sake  of  some  principle  or  rule,  but  to  sh^w 
certain  expressions  cannot  or  must  not  have  this, or  that 
coDstmction  put  upon  them ;  such  cases  can  only  rule  other 
cases  where  the  subject  matter  of  construction  is  not  to  be  dis- 
tinguished. In  cases  where  technical  language  is  used  a 
course  of  decision  on  the  nature  of  the  estate  devised,  must 
be  submitted  to  as  binding,  otherwise  there  would  be  an  end 
of  all  certiunty  and  all  depend  on  the  arbitrary  construction  of 
Courts.  The  leadingxases  are  collected  in  Williams*^  note  to 
Cook  V.  Gerrgrd,  1  Sound.  1Q5,  note  6.  All  of  xhem  depend  on 
the  use  of  particular  expressions  denoting  an  intention,  that 
the  whole  shall  go  together ;  and  at  the  same  time  they  one 
and  an,  establish  a  separation  of  the  parties  or  of  the  remain- 
der over  on  the  death  of  any  one  oi  them,  and  the  presump- 
tion of  cross-remahiders  is  rebutted*  It  is  on  this  principle 
the  case  of  Wrighir.  Holford^  Cowp.  31,  was  decided.  1  he 
certificate  of  the  King's  Bench,  to  the  Chancellor,  is  strictly 
expressed  to  this  effect;  ^^ there  are  no  words  in  the  will 
which  intimate  any  intention  to  limit  over  the  respective 
Voju.  IV.— 3  C 
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1818.  shares  of  the  two  difcaghtersdying  without  heirs  of  their  bodies 
IHtitbur^k.  respectively ;  on  the  contrary  the  limitation  over  is  of  the 
Simnam  whole  estate  limited  to  all  the  daughters,  and  is  to  take  place 
4Bd  odiert  ^^  ^^  failure  of  all  and  every  the  daughter  and  daughters, 
^^<"V'  and  the  heirs  of  their  body  and  bodies,  and  the  limitation  over 
for  default  of  such  issue  is  to  the  heir  at  law ;  consequently, 
we  are  of  opinion,  that  as  nothing  is  given  to  the  heir  at  law 
whilst  any  ^f  the  issue  remain,  they  must  among  them- 
selves take  cross-remainders."  Most  of  the  cases  which 
have  been  decided  to  raise  cross-remainders  by  implication,  as 
was  observed  by  the  Courts  have  been  in  favour  of  the 
heir  at  law,  and  to  prevent  the  estate  going  over  to  strangers. 
^  Or  any  of  them,"  leave  the  children  of  Isabella  to  wait  till 
the  death  of  both  without  issue.  However  it  might  stand  oa 
these  words  alone,  according  to  the  cases,  4  Leon^  14,  and  1 
Vent.  224, 1  do  not  say  but  here  by  the  force  of  the  words, 
on  his  or  her  death  without  legitimate  heir  of  the  body,  the 
ultimate  limitation  is  not  to  vest  on  the  death  of  both  devi- 
sees, but  on  his  or  her  death.  Here  then  was  something  te 
revert  on  the  death  of  one  of  them ;  all  was  not  to  go  over  at  the 
same  time.  But  even  if  it  were  doubtful,  as  is  stated  m  Cont' 
ber  V.  Hill^  Hardw,  c.  22.  2  Str.  969,  by  Lord  Ha&dwicile, 
cross-remainders  are  not  to  be  presumed.  No  case  can  be 
cited  where  cross-remainders  have  been  raised  by  the  words 
in  default  of  such  issue,  for  they  may  be  as  well  understood 
distributively  as  conjunctively,  and  the  Court  cannot  raise 
cross-remainders  by  implication  where  words  are  indifltrent 
one-way  or  the  other,  and  had  the  words  been  for  default 
of  such  issue  respectively,  there  would  have  been  no  colour 
of  argument  for  cross-remainders*  The  devise  there  was, 
the  whole  premises  to  Richard  his  son  for  life,  remainder, 
to  his  first  and  twtry  other  son  and  sons  in  tail  male  and 
for  default  of  such  issue  to  his  grand-son  Richard  Holden^ 
the  son  of  Thomas  Holden^  and  to  Elizabeth  his  gmnd-daugh- 
ter,  equally  to  be  divided,  and  to  the  heirs  of  their  respec- 
tive bodies,  and  for  default  of  such  issue  to  his  grand- 
daughter Jnn  Halden  in  fee»  The  doubt  arose  on  the  words, 
for  default  of  such  issue.  The  Court  said,  we  must  see  what 
goes  before ;  to  my  two  grand-children  Richard  znA  ElhuAeth^ 
equally  to  be  divided,  and  the  heirs «of  their  respective  bo- 
dies. Now  the  word  respective  is  what  such^  may  very  natu- 
rally refer  to,  and  then  it  means,  I  give  one-half  to  my  grand- 
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SOD,  and  the  other  to  my  grand-daughter,  and  for  default      1818. 
of  such  issue  respectively,  I  give  the  same  to  Ann^  L  e,  the  PittwburgK 
same  respective  part  that  the  person  dying  was  seised  of;     SiMNoir 
otherwise  the  word  respective  must  be  rejected ;  where  as   *"*  ^*^ 
it  stands  in  this  will,  it  will  have  the  same  operation,  as  if  the      C^6<^- 
devises  had  been  by  separate  clauses.    Clearly  the  words  in 
this  will,  are,  in  default  of  such  issue  respectively ;  if  they  die, 
or  any  one  of  them  die  without  heir  of  the  body,  on  his  or  her 
death,  signify  respective  issue,  respective  deaths.    The  case 
in  Leonard^  is  distinguished  from  this*    There  was  the  unna- 
turalness  of  giving  the  estate  from  his  own  children,  and  the 
word  Tvhole  could  not  be  used  Without  raising  cross-remain- 
ders.   '  I  have  weighed  again   and  again,  every  word  in 
this  will,  and  the  codicib.    I  have  endeavoured  to  give  to 
every   word  its  full  operation.     I  do  npt  take  a  word  here, 
and  a  word  there,  on  which  to  form  my  opinion,  but  I  con- 
sider the  whole  scope;  the  original  plan;  the  alterations; 
and  all  the  objects  of  the  testator^s  bounty.   My  mind  has  set- 
tled on  this  conclusion ;  that  there  is  not  such  a  necessary 
or  satisfactory  implication,  that  cross-remainders  were  intend- 
ed by  this  testator^  as  to  justify  me  in  saying,  that  it  was  his 
intention  to  create  them.     I  cannot  adopt  the  construction  of 
the  defendant  in  error,  of  the  words,  and  in  case  of  no  le- 
gitintate  heirs  of  the  bodies  of  the  two  legatees,  or  any  one 
of  them,  that  after  his  or  her  death,  it  shall  revert  to  the 
heirs  of  Isabella  Simpaon;  he  read  the  clause  as  they  do,  in  case 
•f  no  legitimate  heirs  of  the  bodies  of  the  two  levees,  or  in 
case  of  no  legitimate  heirs  of  the  body  of  any  one  of  them, 
then  on  the  death  of  him  or  her  who  survives,  the  whole  shall 
revert  to  my  sister's  children;  because  the  testator  has  expressly 
stated  alternative  events  on  the  happening  of  either  of  which, 
the  remainder  is  to  take  effect;  on  the  decease  of  both  with- 
out legitimate  heirs,  the  whole  of  the  estate,  on  the  death  of  any 
one  of  them  without  legitimate  heirs,  the  parts  of  him  or  her 
so  dying  without  heir  of  his  or  her  body,  it,  that  is,  such 
partsy  shall  go  over.   But  if  I  doubted  of  this  construction,  I 
would  invoke  the  aid  of  the  second  codicil,  the  construction 
and  explanation  given  by  the  testator.    Eleanor  Hunt  or  any 
other  person  is  not  to  be  permitted  to  waste  my  estate,  as  it  re- 
verts by  my  will  and  codicil,  to  my  sister's  children ;  for  if  the 
whole  on  her  death,  was  to  vest  in  John  LedUe^  how  could 
the  trustees  prevent  him  from  committing  waste.  This  mjunc- 


Digiti 


zed  by  Google 


388  CASES  IN  THE  SUPREME  COURT 

i818.      tion  on  tke  trustees  could  «ever  constitttte  an  erent  whida 
Pim6ur^    was  to  take  place  after  an  indefinite  fuiure  of  issue,  the  ^l- 
SiMPsosr     tinction  ef  unborn  generations.    The  remainder  oyer  to  Aa^ 
and  others    ^^//a»^  children,  was  to  take  effect  on  the  death  of  either 
Cbow.      of  them,  if  either  of  them  died  without  issue,  marks  the 
time  when  the  remainders  over  to  her  children  take  effect  m 
possession,  as  in  Chadock  v.  Cowley  f  Cro.  Jac,  695.   If  John 
Ledliehvid  died  without  issue,  leaving  Eleanor  Ami,  then  Elea^ 
nor  Hunty  would  certainly  have  been  efitided  to  the  exchiaive 
possession  and  enjoyment  of  this  part  of  the  estate,  instead 
.  of  the  enjoyment  and  occupation  of  the  room  in  the  house^ 
and  the  12/.  or  20/.  at  the  discretion  of  the  trustees.  The  de- 
vise is  of  real  and  personal  estate.    The  personal  estate  theii 
would  certainly  be  in  her  power,  so  far  as  relates  to  &e 
moiety  coming  to  her,  at  the  death  of  John  Ledlie.  The  tma- 
tees  would  have  no  power  to  take  possession  of  ^lis  moieQr  of 
the  real  or  personal  estate ;  they  would  have  no  power  to 
prevent  her  from  committing  waste  of  it,  or  using  it,  direct- 
ly in  contradiction  to  the  express  declaration  of  the  testator, 
that  she  should  not  have  the  use,  or  possession  of  any  thing, 
except  the  pittance  for  her  support,  depending  on  her  good 
behaviour ;  a  bare  subsistence,  to  use  his  own  words.    The 
devise  then,  taking  the  whole  together,  is  of  separate  in- 
terests, to  John  Ledlie^  and  Eleanor  ffunt^  and  the  heirs  of 
their  bodies  respectively,  of  such  separate  interests;  creating 
estates  tail  in  them  respectively,  and  the  respective  heirs  of 
their  bodies,  in  these  separate  and  respective  estates;  and  if 
both  of  them  die  i^ithout  auch  heirs,  remainder  over  of  tiie 
whole  estate  to  Isabella  Simpson^s  children,  or  if  ere  one  of 
them  die  without  such  heirs,  on  hia  or  her  deatii,  such  sepa- 
rate and  respective  interest  and  estate,  an  like  numoer  sl»U 
go  over. 

Although  the  law  is  as  stated,  Uiat  cross-remainders  may 
be  presumed  between  two,  yet  the  pi^sumption  must  be  ne- 
cessary, at  least  probsd>le ;  but  all  this  doctrine  is  now  aettled 
on  principles  of  common  sense ;  it  is  matter  of  intent  to  be 
collected  from  the  whole  will. 

I  am  therefore  of  opinion,  that  cross-remainders  catmot  be 
implied  but  to  John  Ledlie^  and  Eleanor  Hunt^  and  that  the 
moiety  devised  by  the  will  to  Eleanor  IhtrU^  on  her  tiettfh 
without  issue,  vested  in  the  plaintiffs,  and  that  judgment  be 
reversed. 

Judgment  reversed. 
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In  E&&OR. 

Sepimbef^ 

WRIT  of  error  to  the  Court,  of  Common  Pleas  of  IPoiA-    a,  and  B, 
in£rton  county.  SSI2^?£^ 


_  moQf  of  lindf 

In  the  Court  below,  it  was  an  action  of  covenant  brought  the  tHie  to 
by  Ann  Pendleton^  executrix  of  PhiUp  Pendkton^  ^'^^^^^^t^^nA^ 
against  Andrew  Swearingen^  executor  .of  Van  Swearir^geny  ?^*^^^* 
deceased^  on  articles  of  agreement,  dated  April  7th,  1785, Umut toes-' 
which  recited  that  the  parties  were  in  possession  of  certain SSm^oT' 
lands  in  Virginia^  the  leg^  tide  to  which,  being  contested,  oMmej,  en- 
it  might  be  necessary  that  large  sums  of  money  should  be  ex-  amemeBt'llbj 
pended  to  secure  it  to  them.     It  was  therefore  agreed  on  the  ^^^ShSa 
part  of  Swearingenj  that  he  would  bear  an  equal  proportion  an  e^oaipro- 
of  the  expenses  incurred,  or  which  might  be  incurred  by^[j^^iQ. 

ooiTcd,  or 
■vrhieli  miriit  be  inemred  b^  A,  io  ▼mdiaating  their  title,  or  estiogvnhiBf  adferM  elaiina.    A, 
bmyiDg  had  the  legal  title  eooveTed  to  himseir  alooe^  it  wm  hdd,  that  he  might  maiotalo  a  tait  for 
*B  moitty  of  the  expeaie,  without  batiag  previouilj  eonveyed  to  B.  a  moiety  of 


^  of  the  land  be  eooTeyed  to  B. 

An  ezeenlar  It  HnMe  *i  nw/e^  toaU  the  emuU  which  tome  into  hit  Aondl,  whether  they  ariie 
in  the  eonaty  in  whloh  letters  teataroeotary  are  granted,  in  another  eonnty  or  atate,  or  eren  in  a 
toreirn  eonntry;  and  if  lettert  tetumentary  be  granted  In  another  state,  as  well  aa  in  thia»  a  mit 
may^  aaainlaioed  here,  before  the  tetdemtnt  of  any  adminiabratkm  aeeoont  in  the  other  aute. 

U  an  ezeeotor,  after  the  expiration  of  a  year,  applj  the  aaaeatt  in  hia  bands  to  the  payment  of  le« 
gaaies  or  distribatife  eharea,  to  the  prc^Sodiee  of  aereditor  of  whose  claim  he  had  no  notiee,  it  is  a 
iktHiwiaoit, 

In  an  issne  jomed  on  the  plea  of  pkne  adnwuttntvit,  whieb  was  found  for  the  plaintiff,  (he  jonr 
beaidea  finding  ajpiinst  the  oefendant  on  the  iasoe  joined,  foand  also  that  he  bad  wasted  the  goods 
which  came  to  his  bands,  and  the  Court  below  ordered  jodgmeat  for  the  whole  amaont  of  damages . 
and  eoacs  to  be  entered,  de  bonit  Uttatorit  si,  Ue,  et  d  nan  de  botdt  proprUt  of  the  defendant. 
Btldt  that  no  issue  being  joined  on  the  wasting  of  the  Ustator^s  goods,  what  the  jury  found  on  that 
subject,  waa  unauthorised,  and  that  consequently  the  judgment  was  erroneous. 

When  the  Tetdiet  is  for  die  pUintiff,  on  «  plea  of  fttm  admidttrotfit,  the  judgment  for  all  bat 
the  eost^  is  de  bonie  ieeUUorie,  If,  however,  on  such  a  judgment*  a  JSeri  facu  beiasoed,  it  is  the 
doty- of  the  sheriff,  nnless  goods  of  the  testator  be  shnrn  t^  the  defendant,  to  retam  a  devatiami, 
wbUh  the  defendant  is  estopped  from  denying,  because  the  Terdiot  is  asoeiasiva,  that  assets  were 
b  his  hands  at  the  commeneeroent  of  the  suit. 

Where  a  writ  of  error  ia  brought  by  the  pbintiff,  this  Goiat  may  enter  soeh  a  judgment,  aa  onM 
to  have  been  entered  below;  but  where  it  ia  brought  by  the  defendant,  the  judgment  aan  onlj  oe 
rerersed. 
In  aome  eases  a  judgment  may  be  reversed  m  part,  and  aflnaed  in  part;  but  In  this  case,  to 


ttrike  out  that  part  of  the  judgment,  which  mentions  the  defendant^  proper  goods,and  retain  only 
that  which  relates  to  the  goods  of  the  testator,  would  be  essentially  to  alter  the  judgment,  aad  aot 
to  affirm  a  separate  part  of  it. 
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1818.      Pendktoriy  in  Tindicating  their  tide,  or  in  extinguishing  ad« 

PUfhurgh,    verse  claims.     To  accomplish  these  objects,  it  was  alleged 

SwBABureur  by  the  plaintiff,  that  considerable  sums  of  money  had  been 

Pjj^j^jg,^   disbursed  by  her  testator,  for  the  recovery  of  which  this  suit 

was  brought. 

The  defendant  pleaded  covenants  performed,  and  no  breach 
on  which  issue  was  joined.  He  afterwards  pleaded  plene 
administravity  to  which  the  plaintiff  replied  assets  in  the 
hands  of  the  executor^  and  that  he  hath  not  fully  adminis" 
teredj  on  which  issue  was  also  joined.  On  these  issues, 
the  cause  was  tried  at  March  term,  1814,  when  the  jury 
returned  a  verdict,  in  favour  of  the  plaintiff^  for  the  amount 
of  Philip  PendletotCs  account,  with  interest  on  the  seve- 
ral items  at  five  per  cent.  The  verdict  concluded  thus, 
«<  and  the  jury  further  do  find,  that  Andrew  Swearingen^ 
esq.  the  defendant,  executor  of  Van  Swearmgen^  deceas- 
ed, had  assests  in  his  hands  sufficient  for  the  payment  of  the 
aforesaid  debt  due  to  the  estate  of  Philip  Pendleton^  deceas- 
ed, and  which  ought  to  have  been  appUed  to  the  payment 
thereof,  but  that  the  said  Andrew,  hath  wasted  and  misappli- 
ed the  same  assets." 

'  At  the  trialf  several  points  were  made  by  the  counsel  (or 
the  defendant,  and  reserved  by  the  Court. 

1.  The  action  being  brought,  to  recover  a  moie^  of  the 
monies  expended  in  acquiring  the  legal  title  to  certain  lands, 
and  it  appearing  th^tPhiUp  /^irm/Zr/on  had  obtained  a  convey- 
ance of  the  legal  title  to  himself,  it  was  contended,  that  be- 
fore a  suit  could  be  brought  to  recover  the  portion  of  the  pur- 
chase money  with  which  Fan  Swearingen^s  representatives 
might  be  chargeable,  a  moiety  of  the  legal  estate  ought  to  have 
been  conveyed  to  them,  by  the  representatives  of  Pendleton. 

2.  It  was  furthel*  contended,  that  the  defendant,  who  (ud 
in  the  month  of  January ^  1794,  taken  out  letters  testamen- 
tary, in  Virginia^  where  Van  Swearingen  died,  and  where  he 
had  resided  a  considerable  time  previous  to  his  death,  and 
also  in  Pennsylvania^  was  not  answerable  in  Pennsylvania 
for  assets  which  might  have  come  to  his  hands  in  Virginia^ 
until  his  accounts  should  be  settled  there,  which  settlement, 
it  was  said^  would  be  conclusive. 
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3,  That  the  executor  of  Fan  Swearingen^  not  having  re*     1819^ 
ceived  notice  of  this  debt,  it  was  lawful  for  him  after  the  ex-  Pittsburgh, 
piration  of  a  year,  to  apply  the  assets  to  the  pa3anent  of  le-  swvAUHenr 
gacies  or  distributive  shares ;  and  that  although  he  might  re* 
quire  refunding  bonds  of  the  legatees  or  distributees,  yet  it 
ivas  not  necessary  for  his  protection  thathe  should  take  such 
bonds. 

4.  It  was  also  made  a  question^  whether,  the  judgment  to 
be  rendered  upon  the  verdict,  should  be  de  bonis  testatoria 
si,  &fc.  et  si  non  de  bonis  propriis  of  the  executor,  or  simply 
de  bonis  testatoris. 

The  opinion  of  the  Court  on  these  several  points,  was  de- 
livered by  the  President;  and  as  it  received  the  sanction  of 
thi  >  J  oart,  except  in  re^tion  to  the  last  point,  it  is  pub- 
lished at  length.     It  was  as  follows. 

^  On  the  first  point  it  has  been  urged,  that  PhiUp  Pendk'- 
ton  ought  to  have  caused  the  legal  title  which  was  purchas- 
ed for  the  mutual  benefit  of  himself  and  Van  ^tvearingen^  to  ^ 
have  been  conveyed  to  them  both,  as  tenants  in  common,  in 
place  of  having  the  property  convey ed. to  himself ;  that  by 
taking  a  title  in  his  own  name,  he  enabled  himself  (had  be 
been  so  disposed)  to  defeat  altogether  the  equitable  right  of 
Van  Swearingen  to  a  moiety  of  the  land,  by  making  sale  of 
it  to  a  purchaser  for  a  valuable  consideration  without  nqtice 
of  the  trust,  and  that  it  is  unreasonable  to  compel  the  repre- 
sentatives of  Van  Swearingen,  to  pay  for  a  legal  title  which 
they  may  never  obtain. 

^*  There  can  be  no  doubt,  but  that  the  representatives  of  Van 
Swearingenf  have  a  right  to  obtain  the  legal  title  for  a  moiety 
of  this  land^  so  far  as  it  was  acquired  by  Philip  Pendleton. 
The  only  question  is,  whether  it  be  such  a  pre-requisite  to 
the  right  to  sue,  that  no  suit  could  be  sustained  prior  to  such 
conveyance.  Now  the  cause  of  action  is  the  disbursement 
of  the  money,  by  Philip  Pendleton,  to  procure  the  legal  title. 
If  this  money  was  laid  out  pursuant  to  the  agreement  be? 
tween  the  parties,  Pendleton  had  a  right,  at  any  dme,  to  call 
upon  Van  Swearingen  for  his  proportion.  Suppose  the  money 
had  been  paid  by  Pendleton  to  the  person  holding  the  legal 
title,  under  an  agreement  with  such  person  to  convey  it,  and 
real  obstacles  or  perverseness  should  have  delayed  the  coni- 
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1818.  YcyaDce,  wm  Pendleton  in  such  case  boond  to  wait  for  Fan 
J^iot^Kty*.  Swearingen^e  moitey  ckf  the  money,  which  he,  Pendktony  had 
advanced  for  their  mutual  benefit  until  a  conveyanec  couU 
be  cnibrcedf  It  is  conceived,  he  was  not.  The  obtuning 
of  a  kgal  title  then,  to  a  moiety  of  the  land,  by  die  represen- 
tations of  Van  Swearingemy&eitmA  not  to  be  a  pre-requiute  to 
their  liability  to  a  8uit« 

Yet,  where  the  legal  title  has  been  acquired  by  the  person 
claiining  to  be  reimbursed  monies  paid  in  the  acquisition  of 
i^  equity  seems  to  forbid  his  recovering  the  one,  whilst  be 
with-holds  the  other,  and  a  court  of  chancery  would  |tfoba* 
bly  compel  the  trustee  to  convey  the  legal  estate  before  he 
would  be  permitted  to  rei^ive  the  money  which  the  other 
hld4igreed  to  pay  in  contemplatioQ  of  obtaining  a  legal  tide* 
A  Court  in  Penneyhamm  has  the  power,  and  ought  to  do  the 
same  justice  between  the  parties.     Its  process  ought  not  to 
be  permitted  to  be  used  to  collect  the  monies  by  a  plaindff  in 
snch  a  case,  till  he  has  cUme  what  equity  requires  towards  the 
defendant.     It  therefore  appears  to  be  nght  that  thia  Court 
should  stay  execution,  till  the  kgal  estate  ki  a  moiety  be  con* 
veyed  to  the  representatives  of  Fon  Stveark^em. 

In  respect  to  the  second  point,  the  same  opinion  which  was 
intimated  at  the  trial,  is  still  retained.  The  executor  is  iia* 
ble  in  respect  to  ail  the  assess  which  came  to  hie  hande^  whe« 
ther  they  arise  in  the  county  where  the  leUers  testamentary 
are  granted,  or  elsewhere,  as  in  anotiier  state,  or  even  a  for* 
eign  country ;  and  this  principle  is  well  established.  la  Dew* 
dale^e  case,  6  Co.  46,  b.  Cro.  Joe.  5S.  the  defendant  in  an  ac* 
tion  of  debt  brought  against  him,  as  executor  of  Xon^ ,pkad* 
ed  plene  administravit^  and  issue  i^pon  assets.  The  jury 
found,  that  the  testator  died  infra  regnum  Htbermm^  and  the 
defendant,  after  the  testator's  death,  divers  of  the  testator's 
goods,  within  the  reabn  of  Ireland^  took  and  administered, 
to  the  value  of  the  debt,  and  that  the  defendant,  imUa  oBe 
shepbira  bona  quttjuereprwdicti  teetatorie,  post  mortem  tee* 
tatorie  infra  regnum  Anglies^  vnquam  adminietratnty  et  si,  i^c 
And  it  was  objected  that  a  jury  cannot  find  a  thing  although 
it  be  transitory,  done  in  another  realm.  But  it  was  resolved 
by  the  Court,  that  the  ^jurors  have  found  the  substance  of 
the  iasue,  ihat  is  to  say,  assets;  and  the  finding  that  they 
are  bejrond  sea,  is  surplusage ;  y^r  if  the  executors  have  any 
goods  of  the  testator^s  in  my  jffort  rfthe  xvorUy  they  shall  be 
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charged  in  respect  to  them  ;  for  many  merchants  and  other     1818. 
men  who  have  great  stock,  and  goods  to  a  great  value  be-  Pitttbur^h, 


yond   sea,  are  indebted  here  in  England^  and  God  forbid  swEAaiKem 
that  thede  goods  should  not  be  liable  to  their  debts,  for  other-  ^miMvmX 
wise  these  would  be  a  great  defect  in  the  law.''     As  to  the 
setdement  of  the  account  in  Virginia^  the  creditor  was  no 
more  bound  to  wait  for  that,  than  he  would  be  to  wait  for 
the  settlement  of  the  account  in  Pennsylvania. 

*^  In  relation  to  the  third  point,  there  are  four  several  ways 
in  which  an  executor  may  be  charged  de  bonis  frofiriis,  1  st.  By 
the  return  of  the  sheriffs  as  where,  upon  an  execution  com- 
manding the  sheriff  to  levy  the  debt  de  bonis  testatoris^  he 
returns   nulla  bona  testatoris,  and  that  the  defendant  (the 
executor^)  hath  wasted  the  goods.     In  such  case  the  plain- 
tiff may  sue  out  an  execution  de  bonis  propriis  of  the  execu- 
tor, such  return  of  the  sheriff  not  being  traversable ;  the  de- 
fendant, in  case  it  were  false,  had  no  remedy  but  a  suit  against 
the  sheriff.    This  Bohun  (Inst.  Leg-.  255,)  observes,  was  the 
old  mode  of  proceeding.  But  the  sheriff  being  afterwards  sued, 
for  making  such  return,  as  being  false,  another  method  was 
adopted,  more  safe  indeed  for  the  sheriff,  but  more  charge- 
able and  tedious  to  the  party.    This  I  shall  notice  as  the  se- 
cond mode ;  by  an  inquest  of  office,  where  the  sheriff  had 
made  a  return  of  nulla  bona  testatoris  on  the  first ^^ri  facias^ 
a  suggestion  was  made  on  the  roll,  that  the  defendant  had 
wasted  the  goods ;  whereupon,  a  special  fieri  facias  issued 
scilicet  J  that  the  sheriff  levy  the  debt  of  the  goods  of  the  de- 
ceased, et  si  ^ibi  constare  potuit^  that  the  executors  have 
wasted  the  goods,  then  de  bonis  propriis  of  the  executors ; 
upon  which  execution,  it  will  be  the  duty  of  the  sheriff  to  take 
in  inquisition,  and  if  it  be  found  by  the  inquest,  that  the 
goods  of  the  testator  to  the  value  of  the  debt  were  wasted  by 
the  executors,  and  this  be  returned  on  the  writ,  a  scire  far 
ciaSf  will  issue  against  the  defendants,  to  shew  cause  why  exe- 
cution should  not  be  awarded  of  their  own  proper  goods  and 
chattels.     The  defendants,  however,  may  traverse  the  devas^ 
tavit  found  by  the  inquest;  and  although  the  original  judg- 
ment be  against  them,  by  default  or  confession,  yet  they  may  ap- 
pear to  the  scire  facias  and  plead  plene  administraverunt,  abs^ 
que  hoc  quod devastaverunt^  which  amounts  to  no  more  than  a 
general  plene  administravity  which  they  might  have  pleaded 
the  first  time«   Hence  this  mode  of  proceeding  was  consider- 
VoL.  IV.— S  D 
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181 8«  ed  so  tedious  and  troubksome,  that  it  has  been  observed,  a 
pmtburgh.  plaintiff  had  better  lose  a  small  debt,  than  proceed  thus 
SwiAunsn  against  an  executor  who  means  to  be  troublesome.  Boh.  Lu. 

The  third  way  of  charging  an  execvLtor  de  bonis  prof  riis  af- 
ter obtaining  a  judgment  de  bonis  testatoris^  is  by  bringing 
an  action  of  debt  on  the  first  judgment,  and  suggesting  a  dc^ 
vastavitf  and  to  such  action  he  cannot  plead  any  thing  in  bar 
which  he  might  have  pleaded  to  the  original  action.  As  if  the 
original  judgment  had  been  obtained  by  confession  or  de- 
fault, the  defendant  cannot  plead  pkne  admimstraoity  be- 
cause a  judgment,  by  confession  or  default,  is  an  admisuon 
of  assets  to  the  amount  of  the  plaintiff's  demand ;  and  the  de- 
fendant is  estopped  to  allege  the  contrary. 

«<  A  fourth  mode  in  which  an  executor  may  be  charged,  is 
by  his  own  pleading;  as  where  he  has  rendered  himself  Ha* 
ble  by  pleading  a  matter,  which  would  be  a  perpetual  bar, 
which  lies  within  his  own  knowledge,  and  is  false.  In  such 
case  judgment  shall  be  entered  de  ionU  testatoris  si,  i^c.  et 
9%  non  de  bonis  propriis  of  the  executor ;  as  if  he  pleads  ne 
unjues  executor^  or  that  he  renounced^  and  nulla  bona  devene- 
runt  ad  manus.  And  upon  a  judgment  thus  obtained,  where 
an  executor  so  charges  himself^  though  the  first  execution 
must  be  de  bonis  testatoris^  yet  the  sheriff  cannot  return  nuUa 
bona  tesiaioreSf  simply,  but  must  also  return  a  devastavit, 
Cro.  Eiiz.  102. 

^^  If  defendant  pleads  o^inf^/rcrv;^,  plaintiff  may  pray  judg- 
ment, quando  acciderint;  but  if  he  takes  issue  on  the  plea, 
and  it  be  found  against  him,  there  shall  be  judgment  quod 
guerens  nilcapiat^  i^c.  If  the  verdict  be  against  the  defend- 
ant on  this  plea,  it  is  necessary  that  the  jury  should  find  the 
amount  of  the  assets ;  for  which  alone  the  plaintiff  shall  ob- 
tain judgment.  It  is  necessary  too,  that  the  plaintiff  should 
have  proved  the  amount  of  his  claim,  for  though  the  plea 
admits  the  debt,  it  does  not  admit  the  amount  of  it.  lb, 

^^  Whether  the  executor  had,  or  had  not,  notice  of  this  claim, 
is  not  materiaL  Although  he  might  have  had  notice  of  it* 
still  the  exhausting  of  the  assets^  even  after  the  expiration 
of  a  year,  in  the  payment  of  legacies^  or  distributive  shares, 
in  prejudice  of  a  creditor,  (without  requiring  refunding  bonds 
of  the  legatees  or  distributees^)  would  amount  to  a  €kv<u^ 
tavit. 
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<*  Id  the  case  under  consideration^  the  jury  have  found  the      1818. 
amount  of  the  plaintiff's  claim,  and  that  the  defendant  had  Pituburgh, 
assets  to  the  amount  which  ought  to  have  been  applied  in  sw^ABuraiK 
satisfaction  of  it;  but  that  he  had  wasted  them.  Proiinor. 

«<  We  are  therefore  of  opinion,  that  judgment  be  entered  for 
the  plaintiff,  agreeably  to  the  verdict,  de  bonis  testatoru  si^ 
&fc.  et  si  non  de  bonis  propriis^  of  the  executor.  Execution 
to  suy,  until  the  legal  estate,  so  far  as  it  was  vested  in  Philip 
Pendleton^  held  in  trust  for  the  use  of  Van  Swearingcn^  be 
conveyed  to  the  use  of  his  representatives." 

The  cause  was  argued  in  this  Courts  on  the  grounds  stated 
^d>ove,  by  Ross^  for  the  plaintiff  in  error,  who  cited  6  Bac» 
Ab.  304.  (old  edit.)  Gaodisson  v.  Nunn.(a)  Howkty.  Stride 
land.(ti)  Jones  v.  Bariley.(c)  Duke  of  St.  Albans  v.  Shore.(d) 
S  Bac»  Ab.  399.  Swinb.  396,  7.  Dean  and  Chapter  of  Bris- 
tol V.  Guyse.(e)  Cro.  Car.  286.  6  Bac.  Ab.  545.  Erving  v. 
PeUrs^f)    And  by 

Campbell^  for  the  defendant  in  error.  He  cited  M^CoU 
hugh  V.  Toung.(g)  OrcBme  v.  Harris.(h)  Jacobs^s  Jjtw 
Dictionary^  Devastavit^  Swinb.  393.    Chapman  v.   Gale.(iy 

(i)  PettifarCs  case.(l)  2  Fin.  312,  313,  314,  315. 

Braicton  v.  Winslow.(m)  Qordon*s  Admtnistrators  v.  Justices 
sf  Frederick.(n)  Mary  Shipletfs  case. (jo)  Gibson  y.  BrooJk.(p) 
ltd.  Pr.  933, 4,  5,  6.  Clements  v.  Waller. {q)  Cuming  v.  Sib- 
k/^r)  Parker  v.  Harris.(s)  Frederick  v.  Lookup^t)  Henri- 
^€S  V.  Dutch  West  India  Company.(u)  IMl.  Ent.  233.  Bel- 
lew  V.  Aylmer.(y)  2  Bac.  Ab.  288,  289. 

The  opinion  of  the  Court  Was  delivered  by 

TxLGHMAN  C.  J.   Not  percciviug  any  error  in  this  record 

but  in  one  pointy  my  observations  will  be  confined  to  that 

point  only.     Issue  was  joined  on  the  plea  of  plene  adminis- 

travity  which  was  found  against  the  defendant.    It  was  the 

(a)  4  T.  B,  761.  (m)  1  fFa^.  Rep.  Si. 

lb)  Cowp.  56.  (n)  1  Ma^.  9, 10. 

(c)  Dim^.  684.  (o)  8  Co.  866. 

(«0  1  ff'  Bloc.  «70.  (p)  Cr9,  EUz.  886. 

(e)  1  Sound.  US.  (9)  4  Burr.  S156. 

if)  3  T.  B.  688.  (r)  4  Burr.  8400. 

(g)  1  Bmn.  63.  («)  1  SaJk.  863. 

(A)  1  DqU,  456.  (0  4  Burr.  8018. 

(t)  8  Lev,  83.  (v)  8  Ar.    SOS.   9  Xd  Ra^ 

{k)  Kirby,  870.  1538.  S.  C. 

(0  Cr9.  Bep.  38,  S3.  {v)  1  Str.  188. 
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1818*      opinion  of  the  Court  of  Common  Pleas,  that  j  udgment  should 
IHtflmrgh'    be  entered,  for  the  whole  amount  of  damageSy  and  costs,  dsi 
SwKABuieK^  bonis  testatoris  si,  f^c,  et  si  non  de  boms  proprits,  of  the  dc- 
^-         ft  ndant.     The  reason  assigned  for  this  judgment  is,  that  the 
jury,  besides  finding  against  the  defendant  on  the  issue  join- 
ed, found  also,  that  he  had  wasted  the  goods  which  had  come 
to  his  hands. '  No  issue  was  joined  on  the  wasdng  of  the 
goods  of  the  testator,  by  the  defendant,  and  therefore,  what- 
ever the  jury  found  on  that  subject,  was  unauthorised.     It 
was  surplusage,  and  not  to  be  regarded.     In  considering, 
therefore,  what  the  judgment  ought  to  have  been,  wc  must 
throw  the  wasting  of  the  goods  out  of  the  question.     U  is 
simply  a  verdict  for  the  plai^tifF,  then,  upon  the  plea  of  plene 
administraviL     What  judgment  does  the  law  authorise  in 
such  case  ?    I  find  it  positively  laid  down  in  the  year  book 
11.  jy.  4.  p.  5.  that  the  judgment  for  all  but  the  costs,  is 
to  bt  of  the  goods  of  the  testator.     This  case  is  cited  in  11 
Vin.  386.      The  same  principle  was  recognised,  in  Mary 
Shipley^ s  case,  8  Co.  134,  and  may  be  traced  without  contra- 
diction, in  various  decisions  and  opinions  of  Judges  from  that 
tin^  to  the  present.     It  is  true,  that  supposing  Ae  proper 
judgment  to  have  been  entered,  and  ^  fieri  facias  issued,  it 
would  have  been  the  duty  of  the  sheriff,  unless  goods  of  the 
testator  had  been  shewn  by  the  defendant,  to  return  a  devas* 
tavit,  which  the  defendant  would  have  been  estopped  from 
denying,   because  the  verdict  was   conclusive,   that  assets 
were  in  his  hands  at  the  commencement  of  the  suit.     It  is  to 
be  regretted  therefore,  that  we  have  it  not  in  our  power  to 
enter  the  proper  judgment.     But  the  law  is  settled.     Where 
the  writ  of  error  is  brought  by  the  plaintiff,  we  may  enter 
such  judgment  here,  as  ought  to  have  been  entered  below; 
but  where  the  defendant  brings  the  writ  of  error,  we  can  only 
reverse  the  judgment.     It  sometimes  happens,  indeed,  that  a 
judgment  may  be  reversed  in  part,  and  aflSrmed  in  part;  as 
where  the  judgment  is  good  for  the  debt,  but  bad  for  the 
costs ;  such  were  the  cases  of  Cummins  v.  Sibley ,  4  Burr. 
2489,  and  Frederick  v.  Lookup,  4  Burr.  2018.  And  here,  the 
plaintiff  in  error  wished  us  to  strike  out  all  that  part  of  the 
judgment,  which  mentioned  the  defendants  proper  goods^  and 
retain  only  the  first  words,  de  bonis  testatoris,  but  that  would 
be  amending  the  judgment,  and  not  affirming  a  separate  part 
pf  it.    To  stop  at  the  word^  de  bonis  testatoris,  and  cut  oflF 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  397 

die  rest  of  the  sentence,  would  be  to  alter  the  judgment  ea-     1818. 
sentially ;  for  it  was  not  intended  by  the  Court  who  render-  PUt$buijlL 
ed  it,  to  limit  any  part  of  it  to  the  goods  of  the  testator.  SwiiimnrexH 
The  condition,  that  if  no  goods  of  the  testator  could  be  pm^^ir. 
found,  the  proper  goods  of  the  defendant  were  to  be  levied 
on^  pervades  the  whole. 

I  am  therefore  of  opinion  that  the  judgment  should  be  re*- 
versed. 

Judgment  reversed^ 


B41RD  indorsee  of  McDonnell  against  Cochran  and 

DOWLING. 


In  Error.  Mmd 

September  H. 

THIS  suit  was  brought  in  the  Court  of  Common  Pleas    ThenUe 
of  Allegheny  county,  by  the  plaintiff  in  error,  as  the  >"^dor- jJ^P"- 
see  of  a  promissory  note  drawn  by  Dcwling,  in  the  name  of  from  giTiog 
the  firm  of  Cochran  and  Dowling^  payable  at  sixty  daysy^^strojaM- 
without  defalcation,  to  John  McDonnell  or  order,  by  whomg^'j'^T'*'^ 
it  was  indorsed  in  blank.     The  process  was  served  on  CocA-ereditbyaffis- 
rem  alone,  Dowltng  having  left  the  county  before  it  was  jJ^jj^J JJJJ 
issued.    The  hand-writing  of  Dowltng  the  drawer,  and  of  •^"!«JJ^* 
McDonnell  the  indorser,  were  proved,  and  the  partnership  of  t^ment^M- 
Cochran  and  Dowltng  admitted  by  the  defendant,  who  f^O'ti^lnthe 
duced  the  articles  of  co-partnership,  from  which  it  appeared,  ^^V^j^^^ 
that  the  partners  were  n^  authorised  to  charge  each  other    Awitneieia 
by  drawing  notes  in  the^ame  of  the  firm.    The  defendant  J^^^J^^^ 
then  offered  'McDonnell  as  a  witness  to  prove,  that  the  notep«ne<iy>giTe 
was  given,  not  for  a  partnership  but  for  a  private  debt,  and  whieh  ma^ 
at  the  same  time  offered  his  books  in  proof  of  that  fact.     To  J^^j^^^'^ 
this  testimony,  the  defendants'  counsel  objected,  but  the  it  does  noi 
Court  over-ruled  the  objection,  and  the  evidence  was  receiv- ^iet  him  of  a 

ed.     On  his  examination  the  witness  declared,  that  he  was  ?;!?k^J?'.??' 
,  ^  '  ject  mm  to  a 

mterested  in  the  event  of  the  suit,  having  promised  to  in-  penalty, 
denmify  the  indorsee,  in  case  he  should  not  recover  of  the  eatuKH^IInd 

hboo-partaer 
bygiTioea 
note  ia  the  name  of  Uie  firm  for  hn  own  priftte  aebt. 
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1818.     drawen.    He  farther  declared^  that  die  note  was  assigned 
jPiit$i9ir^k,    some  time  after  it  became  doe. 

BAniB  In  the  books  of  M^Dormell  there  appeared  no  account 

l[«Domu  whatever,  either  against  Cochran  or  against  die  firm  of  Coeh- 

V*        ran  and  Doxvling;  but  there  was  an  account  agaiost  Dow&ng 

ftDd        aloncf  for  groceries  and  other  articles  obviousW  for  the  use 

Dowuse.   ^  j^i^  family ;  and  for  die  amount  of  this  private  account 

Dowlkng  had  given  the  note  in  question. 

In  the  course  of  his  charge  the  President  of  the  Court  told 
the  jury,  that  if  DowUng  had  given  this  note  in  a  partner- 
ship transaction  in  the  name  of  the  firm,  both  parties  would 
have  been  bound  by  it,  notwithstanding  any  private  agree- 
ment between  themselves,  that  one  partner  should  not  have 
power  to  charge  the  other,  by  drawing  notes  in  the  name  of 
the  firm ;  but  as  this  note  had  been  given,  not  for  a  partner, 
ship  debt,  but  for  a  private  debt,  the  plaintifl*  could  not  reco- 
ver against  Cochran. 

To  this  opinion  the  plaintiff's  counsel  excepted. 

JIf*/)^aW,for  the  plaintiff  in  error  fCiXtAManningyr.  Wheats 
htnd.{d)  Warrenv.  Merry.(b)  Coleman  v.  Wise. (c)  Smcde^e 
executors  v.  Eimendorf.(d)  WoodhiUl  v.  Hobnes.(e]  Peai^s 
Ev.  (Randall's,)  leo.  187, 188.  Bayard's  Ev.  111.  113,  119. 

Baldwin,  for  the  defendant  in  error,  cited  Hohne  v.  Kars- 
per. {J)  Evans  v.  Smith,  (g)  Baker  v.  AmoUXh)  Umngston 
V.  Rosevelt.{t)  Chitty  on  Bills^  141. 144.  Jackson  v.  Rum- 
sey.(J)     Trustees  of  Lansingburg  v.  WiUard.(Jk) 

The  opinion  of  the  Court  was  delivered  by 

TiLGHHAN  C.  J.    On  the  trial  of  this  cause,  the  plaintiff 

having  proved  the  execution  of  the  promissory  note  on  which 

his  action  was  founded,  and  the  hand-writing  of  M^DonneRf 

llie  pqree,  by  whom  it  was  indorsed,  the  defendant  offered 

(a)  103£m«.  Rep.  502.  {g^  4  Bkm,  368. 

ib)  S  Mau.  Rep.  87.  (A)  1  Gmet,  85S.  S7a  978.  ir4. 

(c)  S  JoAiu.  Rep,  165.  (0  4  John*.  B^.  S61.  V^ 

Id)  8  Johfu,  Rrp.  185.  (J)  .S  JotmM.  Cos,  934. 

(e)  10  Johnt,  Rep,  891.  (ib)  8  Johm,  Rep.  488. 

{/)SMmm.m. 
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the  said  Jff^Donnelt  as  a  witness  to  prove,  that  the  considera-     1818. 
ticm  of  the  note  was  a  private  debt  due  to  the  said  M^'Donnell  Piu^ntrgh, 
from  Richard  K,  Dowling  one  of  the  defendants,  who  had      Baibo 
signed  the  note  with  the  name  of  the  firm  of  Cochran  mA  M'Dosnu 
DowUng.    The  jduntiff  objected  to  the  competency  of  the    p^^^ 
witness,  but  the  Court  admitted  his  testimony^  to  which  the       and 
counsel  for  the  plaintiff  excepted*    It  was  the  interest  of  the    ^^"'''°"- 
witness,  that  the  plaintiff  should  recover.  The  plaintiff  there- 
fore could  have  no  reason  to  object  to  his  testimony,'  except 
that,  by  indorsing  Hkt  note  he  had  given  credit  to  the  paper 
which  his  evidence  wa«  intended  to  destroy.    In  what  cases 
a  man's  putting  his  hand  to  a  paper,  shall  preclude  him  from 
ipving  testimony  to  destroy  it,  has  been  heretofore  fully  con* 
sidered  and  decided  by  this  Court,  in  Baring  v.  ShippeUy  2 
Binn.  154.    The  exclusion  is  confined  to  commercial  nego- 
tiable instruments,  such  as  promissory  notes  and  bills  of  ex- 
change, which  pass  and  are  circulated  by  indorsement,  and 
sometimes  by  bare  delivery.    But  it  is  not  sufficient^  that  the 
instrument  should  be  negotiabk^  it  must  also  be  negotiated  in 
the  Uitiol  course  of  business.    A  note  not  negotiated  until  the 
day  of  payment  is  past,  (as  was  the  case  in  the  present  in- 
stance,) is  out  of  the  usual  course  of  business.    It  carries 
dishonour  on  the  face  of  it ;  the  man  who  takes  it,  ought  to 
inquire  why  it  was  not  duly  paid ;  and  having  taken  it  under 
suspicious  circumstances,  he  stands  in  the  situation  of  the 
person  who  was  holder  at  the  time  it  was  due.     The  in- 
dorsement transfers  a  right  of  action  to  the  indorsee,  in 
the  same  manner  as  the  assignment  of  a  bond  under  our 
act  of  assembly,  passes  a  right  of  action  to  the  assignee ;  but 
the  indorsor  in  the  one  case,  and  the  assignor  in  the  other, 
are  competent  witnesses  to  prove  the  illegal  c<uisideration  of 
the  writing  to  which  they  have  put  their  names.    But  ano- 
ther objection  is  made  to  M^DonneWs  evidence.     Granting, 
says  the  plaintiff,  that  he  was  a  competent  witness  in  case  he 
had.  chosen  to  give  his  testimony,  yet  he  objected,  and  the 
Court  had  no  right  to  compel  him  to  testify  against  his  inte- 
rest.    To  this  the  counsel  for  the  defendant  answer,  that  the 
witness's  being  compelled  to  answer,  was  a  matter  between 
him  and  the  Court,  which  did  not  affect  kis  competency, 
with  which  the  (daintiff  has  nothing  to  do,  and  which  there- 
fore he  cannot  assign  for  error.    1  here  is  considerable  weight 
in  this  answer,  but  without  deciding  on  it,  the  Court  think  it 
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1818.  better  to'determine  the  main  question,  whether  a  witness  may 
MHmbm^k,  be  compelled  to  give  evidence  which  may  affect  his  interest. 
Batu  It  is  a  question  of  considerable  importance^  which  often 
S^^^^  occurs,  has  never  been  decided  by  this  Court,  and  is  noV 
^v-  open  to  consideratiouy  on  principle.  From  the  nature  of  so- 
and  ciety  it  would  seem,  that  every  man  is  bound  to  declare  the 
^^'*^''"~*  truth,  when  called  upon  in  a  court  of  justice,  except  the  dis- 
closure will  tend  to  convict  him  of  some  crime,  or  render  him 
subject  to  some  penalty.  In  such  ca9es»  the  preservation  of 
liberty  requires,  that  a  man  should  not  be  compelled  to  accuse 
himself.  Perhaps  too,  there  may  be  cases,  where  he  shall 
not  be  obliged  to  give  evidence  of  a  matter  which  may  de- 
grade him  in  the  public  opinion,  though  it  be  not  punishable  by 
law.  With  these  exceptions,  every  man  may  be  compelled 
on  a  bill  filed  against  him  in  equity,  to  declare  the  truth, 
although  it  affects  his  interest.  Why  then  should  he  not  be 
compelled  at  law,  except  where  he  is  a  party  to  die  suit? 
The  Court  in  which  he  is  examined,  will  take  care  to  protect 
him  from  questions  put  through  impertinent  curiosity,  and 
confine  his  evidence  to  those  points  which  are  really  material 
to  the  question  in  litigation.  So  far,  his  neighbour  has  an 
interest  in  his  testimony,  and  no  farther  ought  he  to  be  ques- 
tioned. The  party  to  a  suit,  may  object  to  a  witness  who  b 
called  to  prov^  a  thing  which  promotes  his  own  interest ;  be- 
cause in  such  case  his  veracity  may  be  suspected ;  but  no  ob- 
jection lies,  if  he  swears  against  his  interest.  In  the  case  be- 
fore us,  the  witness  was  called  to  testify  against  his  interest; 
there  was  no  objection,  therefore*  in  point  of  integrity.  The 
plaintiff,  against  whom  he  was  called,  would  not  be  permitted 
to  object.  All  the  objection  is  on  the  part  of  the  witness, 
who  claims  to  be  exempted  from  testifying,  as  a  personal 
privilege.  Our  constitution  protects  him  no  further  than, 
in  not  being  obliged  to  accuse  himself,  which  plainly  refers 
to  something  criminal,  penal,  or  infamous,  and  not  barely  to 
matter  of  interest.  There  is  no  act  of  assembly  to  protect 
him.  Neither  is  he  protected  by  considerations  drawn  fit>m 
general  policy  and  the  good  of  society.  On  the  contrary,  the 
general  welfare  will  be  best  promoted,  by  considering  the 
disclosure  of  truth  as  a  debt  which  every  man  owes  to  his 
neighbour,  which  he  is  bound  to  pay  when  called  on,  and 
which  in  his  turn  he  is  entided  to  receive.  We  are,  there- 
fore, of  opinion,  that  the  Court  of  Common  Pleas,  did  not  ev 
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ceed  their  authority,  when  they  compelleA  John  M^I)onnell     Us  18. 
to  testify  in  this  cause.  Pitttburgh. 

Exception  was  also  taken  by  the  plaintilT,  to  the  charge  of      Baird 
the  Court.    The  substance  of  the  charge  was,  that  one  part-  M^jSSJJrm 
ter  cannot  bind  another,  by  giving  a  note  in  the  partnership         v. 
name,  for  his  own  private  debt.     In  this,  certainly  there  was      **and 
no  error.    We  are  therefore  of  opinion,  that  the  judgment    Do^"*^- 
Jifaould  be  affirmed. 

jfudgment  affirmed. 


BfDFORP  against  Shilling  and  others. 


In  Error.  Mmday^ 

September  1^ 

TtltS  was  an  action  oJP  ejectment  for  land  lying  west  of  The  Mt  of 
the  river  Aaegheny^  in  the  county  of  Mercer.  The  plaintiflF{J*,4^^3j^^^^ 
claimed  under  a  warrant  and  patent;  and  the  tide  of  the  de-  ^^^f^^ 
fendants  was  founded  on  actual  settlement.  The  plaintiff  pale  of  vao«nt 
gave  in  evidence  a  warrant,  survey  and  patent,  including  the  ISJ^c^J^on- 
land  claimed  by  him,  and  it  was  admitted,  that  the  defend- ^e^*»'*^oe« 

.  --   ,       rw^,  -   ,       ,    i.      ,    not  extend  to 

ants  were  m  possession ;  John  Thompson^  one  of  the  defend-  toks  coramen- 
ants,  under  whom  the  others  claimed,  having  taken  posses-  J^ii^'^  *** 
sion  and  commenced  a  settlement  in  the  year  1796.    No  evi-    QM«ry,whe- 
dence  was  given  by  the  plaintiff,  of  any  particular  acts  done  embraces  the 
by  himself  or  his  agents  towards  making  a  settlement,  or  of  J^^^'^^ 
any  particular  circumstances  by  which  he  or  his  agents  were 
prevented  from  making  or  attempting  to  make  one.     By  an  ^ 
act  passed  March  14th,  1814,  entitled,  «« An  act  explanatory 
of  an  act,  entitledy  An  act  for  the  sale  of  vacant  land  within 
this  Y^ommonwealth,''  it  is  enacted,  ^^  that  before  any  person 
claiming  land  north  and  west  of  the  rivers  Ohio  and  Alkg^ 
heny  and  Conewango  creek,  by  virtue  of  a  warrant,  shall  re- 
cover against  an  actual  settler  or  his  representative,  who  may 
have  made  or  commenced  an  actual  settlement  on  the  tract 
of  land  claimed  by  the  said  warrantee  or  his  representative, 
the  said  warrantee  or  his  representative  shall  prove  to  the 
satisfaction  of  the  Court  and  jury  or  Arbitrators,  that  the  said 
warrantee,  or  some  person  for  him,  did,  within  two  years 
Vol.  IV.— 3  E 
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]  818.     from  the  date  of  his  or  their  warranty  go  on  the  land  claimed, 
Titt^mrgK    or  attempted  to  go,  and  that  he  or  such  person  was  indivi- 
Bemobp    dually  prevented  by  the  enemies  of  the  United  States^  from 
Sbolihci    settling  said  lands,  and  that  he  or  such  person  did  persist 
And  ocliert.  during  two  years  from  the  date  of  his  or  their  warrant  to 
settle  and  improve  the  same,  or  cause  the  same  to  be  done, 
and  shew  circumstantially  what  attempts,  and  what  acts  of 
persistence  were  made,*'  &c.    ^  Provided,  That  in  all  cases 
where  a  warrantee  or  his  legal  representative  shall,  within 
two  years  from  and  after  the  first  day  of  April  next,  tender  a 
conveyance  for  one  hundred  and  fifty  acres,  with  the  usual 
allowance,  including  his  improvement,  clear  of  all  expense, 
agreeably  to  the  act,  entitled,  ^  An  act  providing  for  the  setr 
tlement  of  certain  diluted  titles  to  land  north  and  west  of 
the  rivers  Ohio  and  AUegheny^  and  Conerwango  creek,'  pass* 
ed  the  twentieth  day  of  March^  one  thousand  eight  hundred 
and  eleven,  and  the  said  settler  shall  refuse  to  accept  of  the 
sisime,  in  all  such  cases,  the  actual  settler,  or  those  claiming 
under  him,  shall  receive  no  benefit  from  the  provisions  of 
this  act,  &c.^'    This  act  was  passed  ajier  the  commencement 
of  the  suitf  which  was  brought  to  February  Term,  1814. 
The  Court  of  Common  Pleas  charged  the  jury,  that  it  was  a 
'    bar  to  the  plaintiff's  recovery,  and  a  verdict  was  accord* 
ingly  found  for  the  defendants.    The  plaintiff  took  a  writ  of 
error. 

On  the  removal  of  the  cause  to  this  Court,  it  was  argued 
by  Baldwin^  for  the  plaintiff  in  error,  who  contended, . 

1.  That  the  act  of  14th  March^  1814,  did  not  embrace  the 
case  of  a  patent,  or  of  a  suit  brought  prior  to  the  passage  of 
the  law.  To  this  point,  he  cited,  Bklmore  v.  Shuter.(a)  Couch 
V.  JeJeriesJ^h)  Ogden  v-  Blackledge^c)  Dash  v.  Fan  Kleek^d) 
Calder  v.  BulL{e)  Jonee^e  lessee  v.  Anderson.{f)  Fletcher 
V.  Peck.{g) 

S.  That  the  act  was  unconstitutional  and  void;  to  esta-^ 
blish  which,  he  cited  Austin  v.  Trustees  of  UniversttyJ^h) ' 
Vanhorne*s  lessee  v.  Dorrance.{i)    Marbury  v.  Ma(Rsofu{k) 

(•)  2  S!uno.  17.  (/)  4  Teate9, 569. 

(*)  4  Bmr,  8460.  (^)  6  Crant^i,  I3S. 

(c)  ^  Cranch,  979,  (A)  I  Teate9, 860. 

(d)  7  John».  Eep,  477.  (i)  8  DaiL  304. 

(e)  3  DalL  ^t8.  {k)  1  Craneh,  \7^ 
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Jffunter  v.  Fairfax.(a)     Jones  V.   The   Commonwealth.^b)     1818. 
Ham  V.  M^  Claws ^c)    Emerick  v.  Harris. (d)  Pitttimrgh. 

Bkpvokd 

WilktnSy  fof  the  defendants  in  error,  cited  Stoddart  v.     shiuito 
Smtth.(e)     The  Comtnomvealth  v.  Dujuet.(f)  andotteti: 

TtLGHM  AN  C.  J.  The  provisions  of  the  lack  of  14th  Atarchj 
1814,  placed  the  plaintiff  on  very  different  ground  from  that 
on  which  he  stood  whenhe  commenced  his  action ;  becaose 
it  had  been  decided,  that  under  the  act  «^  for  the  sale  of  va- 
cant lands  within  this  Commonweidth,"  passed  the  3d  April^ 
-17929  it  was  not  necessary  to  prove,  that  a  warrantee  was  in- 
dividually prevented  from  making  a  settlement ;  it  was  suffi- 
cient to  prove,  that  the  danger  from  the  Indians  at  war  with 
the  United  States^  was  such,  as  to  deter  any  prudent  man  from 
attempting  a  settlement,  prior  to  General  Waynt^s  treaty 
made  at  Fort  Gtenville,  in  the  month  of  December y  1797. 
'  The  question  will  be  then,  whether  this  explanatory  act  of 
assembly  extends  to  suits  commenced  before  its  passage. 
And  that  it  does  not,  I  am  clearly  of  opinion,  because  no- 
thing less  than  positive  expressions  would  warrant  the  Court 
in  giving  a  construction  which  would  work  manifest  injus- 
tice. It  must  not  be  supposed,  that  the  legislature  meant  to 
4o  injustice,  and  what  but  injustice  would  ft  be,  to  subject  a 
man  to  the  loss  of  his  action,  and  the  costs  of  suit^  by  a  re^ 
trospective  law,  although  at  the  time  when  he  commenced 
bis  suit,  he  was  entitled  by  the  established  law,  to  recover? 
This  is  not  a  new  question.  It  has  several  times  happened^ 
that  acts  of  assembly  have  been  made,  prohibiting  suits  of  a 
particular  nature,  and  that  suits  of  that  nature  were  depend- 
ing when  the  acts  were  passed.  I  have  always  declared  my 
opinion,  that  such  suits  were  not  within  the  acts ;  and  foe 
this,  I  refer  to  the  cases  of  The  Commonwealth  v.  Duane^ 
1  Binn.  601.  Moore  (in  error)  v.  Houston^  3  Serg.  6f 
JRawleyt69y  and  Dujjield  v.  Smithy  decided  at  Phtladel- 
phtoy  3  Serg.  &f  Rawle^  590.  The  same  rule  of  construc- 
tion was  adopted  by  the  Court  of  King^s  Bench  in  England^ 
in  the  case  of  Couch  v.  Jeffertes^  4  Burr.  2460,  by  the  Su- 
preme Court  of  the  United  States^  in  Ogden  v.  BlackkdgCy 

(a)  4  JMm/.  1.  {d)  t  JKrni.  416« 

{b)  1  CaU.  STT.  (<)  S  Bmn.  355. 

(e)  1  Bay.  95.  (/)  «  F#pl»f ,  ^%, 
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1818.  2  Cranchy  272,  and  by  the  Supreme  Court  of  New  Tork^  in 
Pittfhurgh,  Da9h  V.  Fan  Kkek^  7  Johns.  Af77 ;  and  indeed  it  is  so  ccm- 
BsAFOAu  "  formable  to  the  plain  principles  of  justice,  that  were  there  no 
SHnxnm  authorities,  I  should  not  hesitate  to  be  governed  by  it*  Nqw 
aMloiben.  so  far  have  the  legislature  been  from  expressly  declaring  aa 
intention  to  extend  this  act  to  suits  then  depending,  that  a 
contrary  intent  may  be  deduced  by  reason  irresistible.  I 
have  already  cited  that  part  of  the  act  which  prescribes  the. 
evidence,  without  which  the  person  claiming  under  a  ffar- 
rant  shall  not  recover.  The  word  recover  may,  without  vio- 
lence,  be  confined  to  suits  commenced  after  the  act;  but  a  pro- 
vision in  the  subsequent  part  of  the  act,  shews  decisively, 
that  such  was  the  meaning.  I  allude  to  the  proviso,  ^  that 
in  case  a  warrantee  shall,  within  two  years  from  the  Ist  Aprils 
1814,  tender  a  conveyance  of  150  acres,  with  the  usual  allpw- 
ances,  including  his  improvement,  clear  of  all  expense,  and 
the  settler  shall  refuse  to  accept  of  the  same,  in  such  case  the 
said  settler,  or  those  claiming  under  him,  shall  rec^ve  no 
benefit  from  this  act."  This  tender  ought  to  be  made  be- 
fore the  commencement  of  the  suit,  otherwise  injustice  would 
be  done  to  the  settler,  who  had  a  right  to  defend  himself  un- 
der this  law,  as  the  case  stood  at  the  commencement  of  the 
suit*  The  intent  of  the  act  being,  then,  to  give  the  warrantf^ 
an  opportunity  of»  recovering,  by  tendering  a  conveyance  oS 
150  acres  before  he  commenced  his  suit,  it  cannot  extend  to. 
suits  depending  when  the  act  was  passed,  because  in  those 
cases  such  previous  tender  would  be  impossible.  Whether 
we  consider  this  case,  then,  upon  the  intention  deductble 
from  the  words  of  the  act,  or  upon  principles  of  construcuoa 
too  strong  to  be  shaken,  I  am  of  opinion,  that  the  Court  of 
Common  Pleas  was  mistaken  in  charging  the  jury,  that  the 
plaintiff  was  barred  from  recovering.  The  judgn^nt  must 
therefore  be  reversed,  and  a  venire  fticias  de  npvo  awarded. 

Gibson  J.  It  is  not  absolutely  necessary  to  excess  ai^ 
opinion  on  the  constitutional  question,  and  I  th^^refore  de- 
cline ^it.  To  step  out  of  our  way  to  encounter  a  matter  of 
this  sort,  were  we  ever  so  well  convinced  of  the  unconstita- 
tionality  of  the  act,  Would,  I  apprehend,  evince  a  culpable 
want  of  respect  for  a  co-ordinate  branch  of  the  government. 
It  is  of  no  consideration  that  the  question  will  shortly  arise, 
as  it  is  said  by  counsel,  on  other  acta  of  assembly,  when  this 
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court  will  be  boi^d  ta  pronoonct  oii,  U-    Whin^it  <}o^  9^     1818. 
arise,  it  wiU  b^  met  with  due  def^Jr^op^  aswelLtoi^  Um»  legM"  i^'i^Wkirj^ 
latiure,  a»  to  a  <;oo&CACi»tiou^  disch^^  of  quit  qwq  oSoial ' 

doQr  5  but  uittU  tbeOfc  propriety  foi;t4d%  a.dqfQiMmi    Noiheii    

do  I  thiok  it  requisite  tp  decide  wlidtbcvr  the  case  <tf  a  pat»ii^  wdotfaeim. 
tee  be  within  t)^  act  of  ISl^,  or.  not*  TbaA  ift  a.qiivtkaii 
i^ut^  which  I  loay  bp 'permitted  to  sfLfi  I  e»tiulMi,d(Hibti; 
the  cpqBideration  of  which.  demimU  m<»ie:  ti»«  thaii  I  caA 
at  present  bestow ;  a^d  from  the  gresit  length,  of  time  thia 
cause  has  been  pending  in  this  Court,  justice  requires  it 
should  be  decided  at  the  pre^nt  tera^ 

The  legislature,  I  am  well  persi^aded,  iM^ver  intended  the 
i|ct  iu  question  should  be  iq]iplied  to^  suits  brought  before  lA 
waa  pafised.  I  cannot  impute  to  them^  a  deliberate  intention 
to  dp^ii^u^e.  9y  the^  proviso,  it,  is  de^  the  legislatoiTCi 
viewed  tbe  right  of  the  warraotee  as,  thq  law  then'  stood*  ot; 
at  least  under  the  construction  then  prevailing,  an  pe«iec(^andk 
complete.  The  whqU.  aet^wonld  seam  to  have  b^  predi- 
cated on  that  notion*  Could  it  then  he;  aiq^  thing  but  rank 
il^uflitice,.  to  couApel  a  plaintiff^  prasecutii^  thosa  rigjbti^ 
which  the  law  recognised  as  affording  a  gopdcanse  of  action, 
to  defliist,  pajr  costa^and  begin  agaii^.  when  those  costs  were 
incujrred  at  a  time  when  he  was  in  no  d^ault^  Qgit  the  case 
of  a  claim  that  would  be  bi^'red  by  the  statute  of  limitations^ 
is  deceive*  Suppo^  an  adverse  possession  for  twenty-one 
jjears  before  die  passing  of  the  act;  the  plaindff  cannot  gp  oa» 
with  the  suit  depending,  not  having  tendered  a  deed  for  a 
part  of  the  land>  before  brip^g  his  action,  atwhich  time  he 
never  could  have  foretold,  thajt  it  wonld  be  made  a  pre-re^ 
quisite;  he  cannot, discontinue  his  suit, perform  the  newcon^ 
ditions,  and  l^gin  again ;  for  the  statute  of  limitations  inter- 
venes, and  cuts  him  out,  and  thus,  by  the  doctrine  contended* 
for,  he  loses,  his  land  entirely.  It  i^  true^  that  in  this  case, 
the  adverse  possession  commenced  in  1796,  and.  that  there-- 
fpre^the  plaintiff  might  have  commenced  a  second  aetionv af- 
ter having  made  the  conveyance  required,  and  thus^  have, 
com^ied  with  the  act*  without  being,  affected  by  the -statute 
of  limitations.  But  in  giving  a  copatruction  to  a  statute,  we. 
must  establish  a  general  rule,  eq^iuUy  applicable  in  all  cases* 
We  are  fully  warran^d  in,  giving  this  construction^  by  the. 
cna^.cit^di  it  is  one  which  the.Conrtaipf  thisiSjLate  have  nnir 
formfy  adopted,  and.it  h^fk  been  hi^d^. almost  against  the  exr 
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1B18.     press  provisions  of  a  statute,  in  a  country  where  legisIatioQ 
IHtfiur^   is  uncontrolled  by  any  constitutional  check.     It  seema  dear 
BBBfo»     to  me,  the  legislature  never,  in  fact,  intended  this  act  to  be 
^g^j^    applied  to  acttoi^s  depending^     It  pre-sapposes  the  existence 
asd  oiiien.  of  a  power  in  the  plaintiff  to  comply  with  its  requisitions,,  be- 
fore a  suit  be  brought.     If  the  legislature  had  intended,  thst 
the  progress  of  actions  then  existing,  stiould  be  arrested^  they 
ought  to  have  sud  so ;  they  wouU  have  said  so.     On  this 
ground,  I  think  the  judgment  should  be  reversed. 

Duncan  J.  This  ejectment  was  brought  to  the  t^m  of 
February^  1814,  and  was  tried  in  November^  1814.  The  lands 
lie  north  and  west  of  the  rivers  Ohio  and  AUeghemfy  and 
Conewango  creek.  The  plaintiff  gave  in  evidence,  a  warrant 
in  the  name  of  J.  i?ra,  for  400  acres,  dated  18th  March^  ir94r 
a  survey  thereon,  of  March^  1795 ;  and  a  patent  to  himself, 
dated  18th  Jfay,  18()6. 

It  was  admitted  by  the  defendants,  diat  one  of  them,  ^ohft 
Thompion^  under  whom  aU  claim,  settied  within  the  lines  of 
Ais  survey  in  1796,  and  that  heand  they  have  ever  unce  con- 
tinued in  possession*  It  was  further  admitted,  that  yokm 
1%amp8tmh8A  obtained  a  vacating  warrant,  and  a  patent,  dated 
1 1th  August  J 1807 ;  and  the  court  gave  it  in  charge  to  the  jury, 
tiiat  the  act  of  assembly,  passed  14th  March^  1814,  was  a  bar 
to  the  plaintiff's  recovery.  This  opinion  is  excepted  to^  and 
the  question  now  to  be  decided  by  this  Court,  is  on  the  bar 
arising  on  the  act  of  assembly. 

On  the  part  of  the  pliuntiff,  it  is  contended :  1st,  That  the 
act  does  not  extend  to  this  case,  inasmuch  as  the  plaintiff 
chums  not  on  a  warrant,  but  derives  his  title  from  a  higher 
source,  a  warrant  consummated  by  a  patent;  a  contract,  not 
executory,  but  executed. 

2d.  That  it  extends  not  to  suits  theretofore  conunenced, 
and  tiien  pending. 

3d.  That  if  it  did  so  extend,  it  is  an  act,  unconstitutiatt- 
al,  and  void. 

The  Court  decide,  diat  the  act  of  1814,  is  of  itself,  a  flst 
bar  to  the  plaintiff's  recovery ;  it  is  a  bar  per  «c,  unksa  be 
prove  certain  facts.  According  to  the  law,  as  it  stood  when, 
he  commenced  his  action,  it  was  not  incumbent  on  htm  to 
prove  these  facts ;  otiier  facts  had  been  deemed  and  judged 
to  amount  either  to  a  performance,  or  a  suspension  of  the  coo* 
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ditioBs  OB  which  hti  warrant  had  been  granted.    An  indivi*      1818« 
dual  prevention  by  the  enemies  of  the  United  States  was  not  Pintlmrgh, 
required  ;  the  just  terror  of  savage  hostilities,  depredations    Bkwobd 
of  the  Indians,  the  xmcx  that  might  £dl  virum  comtantem    snunr* 
under  the  proviso  of  the  act  of  3d  il^ri^  1793,  had  been   Mothcn. 
settled  to  excuse  the  non-performance  of  an  act  rendered 
highly  dangerous,  if  not  absolutely  impracticable,  by  imperi- 
ous circumstances  over  which  the  party  had  no  contrbul;  not 
a  personal  interruption  by  a  savage  foe ;  not  a  wanton  expo* 
sure  to  danger,  or  a  sacrifice  of  lives ;  and  though  the- con- 
dition of  actual  settlement^  improvement,  and  residence^  had 
not  been  absolutely  dispensed  with,  the  forfieiture  was  sus* 
pended  ;  and  when  the  real  terror  from  the  enemy  had  sub- 
sided,, the  party  should  still  honestly  persist  in  his  endeavours. 
But  other  preventions  than  those  of  etiemies,  hadheen  held  ta 
dispense  with  the  condition;  for  it  had  been  settled^  that  if 
a  person,  under  the  pretence  of  an  actual  settlement,  should 
seat  himself  on  lands  previously  warranted  and  surveyed, 
within  the  period  allowed  under  a  £iir  construction  of  the 
law  to  the  warrantee,  for  making  his  settlement,  and,  withhold 
the  possession,  and  obstruct  him  from  making  hb  settle- 
ment, he  should  derive  no  benefit  from  such  unlawful  act. 
These  principles  were  settled  by  the  Supreme  Court  at  Sun," 
hiryf  under  the  act  of  3d  Aprils  1792,  entitled,  *^  An  act  to 
settle  the  controversy  arising  from  contending  claims  to  lands 
within  this  territoty,"  in  an  issue  to  which  the  state  was  a 
party.  The  very  matter  was  put  in  issue,  in  order  to  settle  the 
controversy,  and  establish  a  judicial  construction  of  the  act 
of  Aprils  1792.   4  DaU.237.  2  Smithy  219.  Attorney  General 
V.  The  Orantees.    The  plaintiff^  after  this  decision,  obtained 
bis  patent. 

This  act  of  Marchj  1814,  has  been  endeavoured  to  be  sup- 
ported by  the  counsel  for  defendants  in  error,  as  an  explanatory 
law ;  if  it  be  so,  it  cannot  be  expounded  by  any  strained  con- 
struction^  but  must  operate  according  to  its  express  letter^ 
unce  otherwise,  if  any  construction  could  be  made  against 
the  express  letter  of  the  exposition  made  by  the  legislature, 
there  would  be  ns  end  of  expounding.  Powell  on  Dev*  ±%9. 
Explanatory  acts  are  to  be  construed  only  according  to  their 
words,  and  not  with  any  equity  or  intendment,  for  if  a  con-' 
Auction  should  be  made  against  the  express  letter  of  the  ex- 
position, exposition  would  he  endless.    The  Court  cannot 
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1B18*  Tuy  the  explanation  fultiier  than  is  expressed  in  the  statute. 
S  Co*  95.  Corth.  S9&,  This  act  certainly  introduces  a  new 
nak  of  etidtnee,  and  of  law,  and  ought  not  to  have  a  k-etro- 


aaxuiM  ^p^thre  operation  in  other  cases  than  .where  declared  in  the 
^■*>  «**»•(**  iMMt  unequivocal  manner.  .  Dash  v.  Fan  Kkei^  Y  Johns.  497. 
The  letter  of  this  net  does  not  include  the  patentee  ^  befort 
any  person  efatiniing  by  virtue  of  a  warrant:''  Now  the  plain- 
tiff'cbims,  notmJy  imdera  warrant,  but  something  more. 
The  wtotant  i^d  survey  are  tlie  inception  of  die  kgal  title, 
and  nre  consideted  as  to  inany,  3ret  not  as  to  every  purpose 
as  tfie  legal  tide.  'Rie  warrant  is  but  an  executory  contract 
with  the  state ;  it  is  a  contract  executed  by  the  patent.  A 
line  of  distinction  is  drawn  by  the  Coutt  in  7%r  Attorney  Bens' 
rat  V.  T%Te  GfanteeSf  between  persons  holding  under  war- 
rants, and  by  virtue  of  patents  ;  for  a  patentee,  as  is  thers 
held,  led  int6  ertor,  and  luDed  into  confidence  by  his  patent 
that  the  conditions  hUd  been  legally  complied  wldi,  and  there- 
fore had  remitted  his  endeavours  therein,  might  be  entitled 
to  relief  in  equity.  To  this  may  be  added,  that  the  patentee 
hk&  taken  out  his  patent  on  the  faith  of  this  decision,  at 
some  expense. 

The  judges  drew  up  their  opinibns  with  just  caution,  sub- 
ject to  the  provision  in  the  9th  sect,  of  the  act  of  April,  1T92; 
an  act,  declaring,  that  every  man  claiming  by  virtue  of  a 
warrant,  should  msOte  entry,  and  bring  his  ejectment  with- 
in seven  years,  or  should  be  barred  from  recovery.  By  no 
just  construction  could  this  be  held  to  extend  to  persons  claim- 
ing by  virtue  of  a  patent;  for  the  plaintiff  in  ejectment  need 
xiot  introduce  his  warrant ;  his  patent  is  prima  facie  evidence. 
As  this  act  cannot  be  extended  beyond  its  letter;  cannot 
be  taken  by  intendment,  to  include  titles  not  included  by 
name ;  and  as  the  present  plaintiff  claims,  not  by  virtue  of  a 
warrant  alone,  but  under  a  warrant,  and  survey,  and  patent, 
this  act  does  not  interpose,  as  a  bar  to  prevent  hb  reco- 
very. Does  the  act  extend  to  all  cases,  and  prevent  a  reco- 
very in  suits  commented  before  its  passage  ?  <<  before  any 
persons  claiming  by  virtue  of  a  warrant,  shall  recover." 
Admitting  the  constitutional  power  to  legislate  retrospective- 
ly on  contracts  founded  on  prior  legislative  grants^  does  this 
act  so  retrospect  on  suits  commenced  ?  The  first  principle  in 
legislation  is,  that  all  laws  are  to  commence  in  future.    No- 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  409 

thing  but  the  most  unequivocal  expressions  can  justify  a  re-  1818. 
trospective  operation.  Let  us  illustrate  this  by  judicial  de-  Pitt9bwrgh. 
cisions,  on  the  construction  given  to  the  statute  of  frauds,  Bbmobs 
29  Car.  %.  It  enacts^  that  from  a^4  after  the  2'4th  June^  no  g^^^;^;!,^ 
action  shall  be  brought,  to  charge  any  person  upon  an  ngree*  moA^tiutn, 
plenty  without  note  in  writing.  There  was  a  parpl  promise 
.  of  marriage,  prior  to  the  statute ;  it  was  determined  in 
Gtlmore  v.  Shuter^  T.  yones's.  J^.  108.  2  Show.  17.  k  Mod. 
310,  that  notwithstanding  these  imperative  words,  after  that 
day^  an  action  would  lie  i  for  that  a  construction  ought  not 
to  take  eifect,  destroying  existing  rights,  prior  to  the  pas* 
sage  of  the  law,  and  that  the  statute  only  extended  to  pro- 
mises made  after  that  day.  Now  the  words  are  equal,  ^^  shall 
bring  no  action''—^  before  any  person  claiming  by  virtue  of 
warrant,  shall  recover.'^  Unrestrained  as  the  British  legis* 
lature  is,  by  any  written  constitution ;  and  notwithstanding 
the  boasted  omnipotence  of  the  parliament,  such  there  has 
been  the  construction.  So  in  1  Ld.  Raym.  1352,  and  in 
Couch  v«  Jeffries^  4  Burr.  2460,  which  was  an  action  for 
a  penalty,  and  a  verdict  obtained  by  the  plaintiff;  motion  to 
stay  judgment,  on  the  ground  of  payment  of  the  duties  hav- 
ing been  made  into  the  stamp  office,  before  the  Ist  Septem* 
ber^  1769,  under  an  act  of  paaliament^  which  says,  if  the  . 
duties  before  jaeglected  to  be  paid,  shall  be  paid  in,  on  or  be* 
fore  Ut  September,  1769,  the  person  who  has  incurred  the 
penalties,  shall  be  discharged  of  and  from  the  said  penalties. 
The  question  was,  whether  the  act  related  to  actions  brought 
beforeiT  It  was  decided  by  the  Courts  that  it  did  not,  and  it 
was  8<ud  by  Ld.  Mansfield^  here  is  a  right  vested,  and  it  is 
not  to  be  imagined,  that  the  legislature  couldf  by  genercU 
loords^  mean  to  take  it  away  from  the  person  in  whom  it  was 
vested,  and  who  hs^d  been  at  costs  in  prosecuting  it.  They 
cenainly  mean  future  actions.  It  never  can.be  the  true  con- 
struction of  this  act,  to  take  away  this  vested  right,  and 
punish  the  innocent  pursuer  of  it  with  costs.  So  here,  the 
plaintiff,  if  he  does  not  recover,  must  by  thb  judgment,  not 
only  lose  his  owifi  costs,  but  pay  the  defendant  his.  The  right 
of  the  plaintiff,  to  recover  under  the  law  as  it  was  settled 
when  he  brought  his  action,  was  a  vested  right ;  a  right  of 
^covery.  The  Court  admits  this,  but  withdraws  it  from  the 
jury,  on  the  supposed  bar  created  by  the  act  of  J£ircA,1814. 
We  will  proceed  to  test  this  Judgment  of  the  Court,  Vy 
Vou  IV.— 3  F 
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tSlt.     dccisiooft  more  sppfiaMe  to  our  own  goveramcBt,  viz^  Ho* 
img9(Qn  r.  Uxmgttony  2  Cainety  SOO.    It  woirid  require  ex* 
^  press  words  to  take  away  a  party's  e»8ttfig  rights.  1  Wiatk* 
9muaim     ^^^^  Turner  r*  Turner ^  Detiouc  for  the  recorery  of  two 
Mrfocbrn.  alavesy  brought  in  17SS*     Pbunliff  offered  in  erideace^  a 
parol  gift  of  these  sfaires*    This  was  JMlmittedf  mud  cxcep> 
tioDs  taken,  and  in  the  Court  of  Appeals,  the  judgment  was 
reversed ;  the  gift  being  subsequent  to  the  act  of  1758,  which 
requires  a  deed,  i»r  will  in  writing  (  and  this,  sud  the  Cowt, 
ahhottgh  the  gift  In  this  case  was  such  as  «ms  ifmmf /a  ir4^ 
chred  valid  by  the  acts  of  1785,  and  ITBT,  yet,  neYerthefes 
the  proof  in  the  present  case  was  inadmissible,  and  the  pft 
vmd ;  dicse  acts  being  prospective,  and  WA  retrospecAre 
6f  cases  happening  befbre,  especially  as  to  this  pft  on  which 
the  suit  was  commenced  in  17S3.    So  in  ElRott  t*  Xyrf, 
in  the  same  Court,  5  OdL  S78.    The  question  arose  on  a 
statute^  enacting,  that  ^  the  represeatitives  of  one  ioiqtly 
bound  with  anoUier  far  the  payment  of  a  debt,  and  dfying:  in 
die  life  time  of  the  latter,  may  be  charged  as  if  the  obfigors 
had  been  b6and  seteraliy,  as  well  as  jointly  f*^  it  wmdedded 
not  to  embrace  bonds  given  before  ^  passing  of  the  act. 
RoAMK  J.  sflud,  I  stand  on  this  broad  principle^  that  SMfl 
in  regolatrng  their  contractile  shaU  have  the  beneit  of  exiM> 
in|^  laws,  and  no*  have  them  overturned,  or  n8ected,'by 
future  laws,  wluch  they  certainly  could  not  foresee,  or  pn>- 
vide  against*    Fucmutg  J»  Statutes  wm^ima  faeteproBpec*' 
ttve  in  their  operation ;  and  retrospective  laws,  beiog  odious 
in  their  nature,  it  ought  never  lo  be  presumed  the  lesBlatitfe 
intended  to  pass  them,  where  the  words  wiD  adaut  of  any 
other  aseanittg»    Evety  construction,  therefore,  whidi  goes 
to  introduce  a  retroactive  eflect,  and  by  akering  the  cb- 
gagemetits  of  men,  to  defeat  justice,  is  contnory  to  thepria- 
dpics  <»f  an  enfij^tened  jtiris|Nrtidence ;  conse^iently,  if  the 
words  be  even  doubtful,  such  constructioii  ought  to  be  msde, 
as  is  most  consistent  with  reason,  and  ibt  rights  of  the  par- 
ties to  be  affected*    And  PiXMjrrov,  President,  observes, 
that  with  respect  to  Unding  retrospective  laws,  in  gencYd^ 
they  merely  vary  the  remedies  on  exisdng  ohligacioos,  intb* 
but  adding  to,  or  dimimshing  their  ordinal  force ;  and  it 
must  be  acknowledged,  that  retrospective  lawsy  which  either 
impmr,  or  pve  force  to,  existin|p  obfipitions  or  contracts, 
rontrarr  16  their' ntuation  at  dietia^  they  were  entered  into. 
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are  igakisl  the  ptioctples  of  natural  justice*    Citixens  coo*     t4t& 
tract,  on  a  view  of  emtiug  laws,  without  anticipatiiig  future  i 
fegulatioiis.  The  federal  coosdtutt oo  lias  prohibited  the  state 
legislatures  from  passing  any  such  laws*     In  die  case  of 
Ogden  v«  Bhckkdge^  2  Crmch^  272,  the  effect  of  an  explana- 
tory' statute  was  under  consideration*    In  that  ca^e,  as  in 
this,  the  statute  was  passed  after  the  commencement  of  the 
suit,  and  it  was  urged  by  the  counsel,  that  as  the  suit  had 
be^i  brought  before  passing  the  explanatory  act*  it  would  not 
alter  the  past  law,  and  make  that  to  be  law,  which  was  not 
law  at  the  tmie.    To  declare  what  the  law  isf  or  has  been^ 
is  a  judicial  power ;  lo  declare  what  the  law  shall  be»  is  le- 
gislative power*    One  of  the  fundamental  principles  of  our 
•  government  is,  that  the  legislative  power  dball  be  separate 
fxwxk  the  judicial  powers  but,  diat  at  idl  events,  the  statute 
could  not  affect  that  suit,  which  was  brought  befiore  the  law 
Witt  passed.  The  Court  stopped  the  counsel^  considering  the  . 
case  too  |dainU>  be  urged.    So  in  Gattego  v..  ^uetuUi^s  ai» 
mmuir^ors^  1  Otfu  &  Munf.  804,  an  act,  declaring,  that 
in  all  cases  where,  hereafter,  aiqr  injunction  shall  be  wholly 
dissolved,  the  bitl  shidl  stand  dismissed  of  course^  with  costs, 
was  by  adjudication,  confined  to  injunctions  awarded  since 
the  act.    In  D(uh  v.  Van  Kkek^  7  Johns.  501,  Cb.  J.  Kent 
cbserves,  as  this  act  was  passed,  not  only  after  the  escape, 
but  after  die  suit  brought,  it  can  apply  to,  and  govern  this 
case,  but  in  one  of  two  ways ;  it  must  i>e  considered,  either 
as  creating  a  new  rule  fbr  die  ^vemment  of  the  past  case, 
cr,  as  declaring  the  interpreution  of  the  former  statutes,  for 
the  direction  of  the  Courts.    I  should  be  unwilling  to  con- 
aider  any  act  as  so  intended,  unless  that  intention  was  made 
asanifest  by  express  words*  because  it  would  be  a  violation  of 
fundamental  principles,  which  is  never  to  be  presumed.  The 
▼ery  essence  of  a  new  law^  is  a  rule  for  future  cases.    The 
coostmction  contended  for  on  the  part  of  the  defendant, 
would  make  the  statute  operate  unjusdy.    It  would  nmke  it 
defeat  a  suit  already  conunenced,  or  a  right  already  vested; 
it  would  be  punishing  an  innocent  party  with  costs,  as  wdlas 
divesting  him  of  a  rij^t  previously  acquired,  under  existing 
laws.    In  a  very  important  and  well  considered  case,  7%d 
ComwumwealA  v.  BeaumarchaU^  in  the  Court  of  Appeals^  3 
CalL  168,  die  learned  and  venerable  President  of  thi«  Court, 
a&er  deiniDg  the  dnties  of  dm  several  departmeata,  lei^da- 
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1818.  tivc,  executive,  and  judiciary,  proceeds  to  state,  if  a  contract 
Fitttburgh,  is  entered  into  io  behalf  of  the  government,  and  a  contest 
Bjti»ruBD  should  arise  about  the  meaning  of  the  contract,  it  belongs  to 
Snuim  ^^^  judiciary  to  diecide  what  that  contract  was,  and  if  the 
•ttdoUiert.  legislature  decide  that  question,  they  invade  the  province  of 
the  judiciary,  contrary  to  the  constitution*  Judge  Yeates, 
in  delivering  the  opinion  of  the  Court,  in  The  Attorney  Gene" 
ral  V.  Grantees^  &fc.  4  Dall.  237,  on  the  question  t6  be  settled 
under  the  act  of  1792,  observes,  it  is  true,  the  act  of  1802,  in 
I  its  preamble,  expresses,  that  it  appears  from  the  act  of  1792, 
that  the  Commonwealth  regarded  a  full  compliance  with  these 
conditions  of  settlement,  improvement,  and  residence,  as  an 
indispensable  part  of  the  purchase,  or  consideration  of  the 
land  itself;  but  the  true  test  of  titlfc  must  be  resolved  into 
the  legitimate  meaning  of  the  act  of  1792,  extracted  ex  vis- 
cerifms  suis  independent  of  any  legislative  exposition.  He 
commences  the  opinion,  by  declaring^  that  it  is  obvious  the 
validity  of  the  claims  of  the  warrant  holders  and  the  actual 
settlers,  must  depend  on  the  true  and  correct  construction  of 
the  act  of  3d  Jpril^  1792,  considered  as  a  solemn  Contract 
between  the  Commonwealth  and  each  individual,  leaving 
every  case  to  depei\4  on,  and  be  governed  by,  its  own  pard- 
cular  circumstances,  and  declaring  that  the  warrants  may,  or 
may  not^  be  valid,  and  effectual  in  law^  against  the  Common* 
weidth,  according  to  the  several  times  and  existing  facts  ac- 
companying such  warrants*  I  will  only  add,  that  the  con- 
struction contended  for  by  the  defendants  in  error,  would 
make  this  act  the  exercise  of  a  judicial  power  by  the  legisla^ 
ture ;  an  injunction  on  the  Court,  to  restrain  a  recovery,  in  a 
cause  pending,  unless  the  plaintiff'  conveyed  to  the  defendant, 
a  portion  of  the  property  in  dispute. 

On  the  grounds  on  which  my  opinion  is  founded,  it  is  un- 
necessary to  decide,  whether,  i(  this  act  did  extend  to  this 
case,  it  would  be  unconstitutional  and  void ;  as  I  would  not 
go  out  of  my  >vay  to  court  the  discussion  of  a  question  of 
such  delicacy  atid  importance,  so  I  would  not  fly  from  the 
inquiry,  when  it  becomes  necessary  ;  \rhen  it  is  rendered  so, 
it  will  be  met  in  this  Court  with  all  the  respect  due  to  every 
legislative  act,  but  with  a  just  regard  to  the  Constitutional 
rights  erf  the  people. 

The  importance  of  this  question  will  afford  me  a  justifi- 
cation for  the  time  I  have  taken  in  delivering  this  opinion. 
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I  considered  it  my  duty  to  give  the  subject  the  (uUest  in-      1818. 
vestigation ;  to  state  the  grouida  of  that  opinioii ;  the  rea-  Pimhurgh. 
sons  and  authority  on  which  it  is  founded.     It  is  for  these     Bkdfobd 
reasons^  aiAl  these  authorities,  I  have  stated  my  opinion  that    s„^ih« 
the  Court  of  Common  Pleas  erred,  in  withdrawing  this  cas^    «mI  ocbem 
under  its  circumstances,  from  the  jury,  and  in  declaring  that 
the  act  of  1.4th  March^  1814,  was  a  bar  to  the  plaintiff's  re- 
covery,  as  the  act  did  not  include  the  case  then  before  the 
Court,  and  that  judgment  be  reversed,  and  z  ventre  facioM 
de  novo  awarded. 

Judgment  reversed,  and  a  venire  fachs 
de  novo  awarded. 


End  qf  September  Term,  1816. 
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1819. 
I  Hinds  against  Knox. 


THIS  was  an  action  of  trespass  quare  clausum  fregit,    lo taction 
brought  by  Michael  Hinds ^  against  George  Knox^   in  the  nuaredttunm 
Court  of  Common  Pleas  of  Westmoreiand  county,  for  entcr-^JJ*^*^^ 
ing  upon  his  lands,  and  cutting  down  aqd  carrying  away  trees,  than  forty 
The  defendant  pleaded  not  guilty,  and  not  guilty  within  six  wgn^Ec  th« ' 
years.     The  jury  found  a  verdict  for  the  plaintiff  for  «  six  ^jj^"|fg 
cents  damages,  and  all  costs  of  suit.''    There  was  no  certifi-  it  entitled  to 
catc  by  the  Judge  that  the  freehold  or  title  of  the  land  men-  J^'^*  h^ 
tioned  in  the  declaration  was  chiefly  in  question,  agreeably  ^^^^  "® 
to  the  16th  sect,  of  sUt.  22  &  23,  Ch.  II.  c.  9.,  reported  to  be  the  i^LJ 
in  force  in  this  State,  (3  Binn.  624.  Purd.  Dig.  420.  note.)  STieui  i^. 
The  Court  below  entered  judgment  for  the  plaintiiF,  wf  ^Aou/ of  the  lut. « 

C08U.  e.  9.,  that  the 

freehold  or  ti« 

Kelltf\  for  the  pUintifl"  in  error,  urged  that  the  plaintifiF^tLihtfly^ 
was  entitled  to  full  costs.  Though  the  Court  are  restricted  qtt««w»« 
by  the  statute,  yet  the  jury  are  not;  they  may  therefore 
give  full  costs,  in  lieu  of  damages.  In  the  analogous  case 
of  an  action  of  slander,  it  is  stated  in  Browne  v.  Qibbons.{a) 
to  havQ  been  resolved  by  all  the  Judges  of  King's  Bench  and 
Common  Pleas,  that  in  an  action  on  the  case  for  slander, 
though  the  Court  are  bound  by  21  Jac*  1.  c.  16,  and  cannot  in- 
crease the  costs,  where  the  damages  are  under  forty  shillings^ 
yet  the  jury  are  not  bound  by  that  statute,  and  therefore, 
they  may  give  ten  pounds  costs,  where  they  give  but  ten 
pence  damages.  This  decision  is  recognised  in  Lewis  v. 
Englandy{b)  and  the  principles  of  it  apply  in  full  force,  in  an 
action  of  trespass  quare  clausum  /regit.  The  act  of  22d 
March^  1814,  does  not  take  away  the  costs,  where  the  dama- 
ges are  under  100  dollars. 

Reedf  contra,  answered,  that  the  statute  expressly  requires 
a  certificate,  to  entide  the  plaintiff  to  costs.  The  case  of 
Lewis  V.  England^  designates  the  action  of  slander,  as  die 
enly  exception  to  the  general  rule,  that  the  jury,  as  well  as 

(a)  1  Saik,  907.  {h)  4  mm.  5. 

Vol.  IV.— S  G 


; 
\ 


In  Error.  September.  4.r4i7 
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1B19.      the  Court,  are  bound  by  the  words  of  the  act,  and  even  that 
PUt^bw^h.    is  reluctandy  assented  to  by  the  Chief  Justice.  4  Biniu  11. 
UanM      But  the  4th  sect,  of  the  act  of  die  22d  Marchy  1814,  introda- 
Khoz.      ^^^  ^^  provisions  of  the  100  dollar  law,  in  acUons  of  trespass, 
for  damages^  not  exceeding  100  ddlars ;  and  that  is  conclu- 
sive. 

The  opinion  of  the  Court,  (Tii^ottMAM  C  J«  beuig  sick 
and  absent,)  was  ddivered  by 

GiBSOH  J.  To  this  fctioa  of  trespass  fnore  ckaummfr^'U^ 
die  defendant  pleaded,  non  cul^  and  the  statute  ef  limitBr 
does;  and  the  jury  found  £or  die  plaiAdS;  w  centi  dama- 
gt9y  ^  and  ali  costs  of  suit.**    There  was  no  certificate  ;  and 
as  it  £d  not  appear  by  the  pleadings,  that  the  tide  came  ia 
quesdon,  the  Court  rendered  judgment  on  the  vtifdiciy  widi- 
out  costs.    There  is  no  doubt,  but  the  quesdon  is  unaflSccted 
by  any  thing  in  the  act  of  assembly,  passed  the  23d  Marck^ 
1814,  Purd.  Dig.  363,  giving  jurisdiction  to  justices  of  the 
peace,  in  actions  of  trespass,  where  the  damages  do  not  ex- 
ceed  100  dollars.    The  fourth  section  provides,  diat  ^  the 
process,  rctum^thcrcof,  notices,  awards,  jtidgmeutB,  and  ap- 
peak,  and  die  proceedings  of  justices,  constables,  referees, 
and  Courts^  and  every  proceeding  necessary  to  carry  this  act 
into  ej^ecty  which  is  not  herein  specially  provided  for,  shaft 
be  made  and  done,  under  and  according  to  the  provisions  and 
regulations  in  similar  cases  contained^'  in  the  100  dollar  act, 
and  Its  supplements  ;  and  as  by  the  provisions  of  the  100 
dollar  act,  if  a  plain tiflf  recover  less  than  100  doUan  in  Court, 
be  is  to  take  his  judgment  without  costs,  it  is  inferred  diat 
the  same  provision  is  extended  to  actions  of  trespass.    But 
the  trespass  act  adopts  only  those  provisions  of  the  100  dat 
lar  act,  which  are  immediately  necessary  to  cany  the  fonaer 
into  effect,  but  not  those  that  ate  unconnected  widi  the  de- 
taib  of  die  suit,  in  its  progress  before  die  justice,  or  ia 
Court,  after  it  is  brought  there  by  appeal.   Every  thing  cf  m 
ancillary  or  subordinate  nature  was  to  be  applied  from  the 
provisions  of  the  lOP  dollar  act ; .  but  no  distinct  substantive 
provision  of  it,  not  immediately  connected  widi  the  execu- 
tion of  the  powers. conferred,  was  to  be  engrafted  on  die 
trespass  act.    This  peculiar  provision  of  the  100  dollar  act 
is  not  necessarily  connected  with  the  execution  of  any  juris- 
diction delegated  to  justices  of  the  pestce;  but  is,  in  fact,  a 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA^  41» 

vetfQhiioo  apidktble  to  proeet^iags  not  before  joetices  of  1819. 
tine  peace  at  all,  but  in  the  Courts  of  CownoB  Pleas.  I  can-  JBtttt^wyi. 
not  tkevefore  say^  that  die  jorisdiction  of  the  courts  of  com-  Hnos 
mon  taw  shsU  be  iadiiectly  affected  by  an  application  of  the  ^j^. 
principle,  to  cases  never  intended  to  be  within  the  trespass 
act^  eT«n  as  respects  the  mode  of  proceeding ;  for  it  wpuld 
be  a  forced  construction,  to  say  that  act  had  any  comection 
with  a  cause,  that  never  was  in  any  diape  before  a  jnstic^, 
but  was  commfiBci^  in  the  Court  of  Common  Pleas.  The 
quesdon  must  dien  depend  on  the  StaU  M  Sff  23.  Car*  2.  c.  9, 
a.  136,  (Purd,  Dig.  4dO.  note,)  wbicfa  is  reported  by  the 
Judges  of  this  Goiirt^  as  being  in  foixe  hen.  I  confess, 
that  before  that  report^  I  never  heard  it  suggested,  that 
statute  was  extended  here ;  nor  have  I  ever  known  a  judg- 
ment rendered  without  fidl  costs,  where  the  verdict  in  tres- 
pass, was  for  less  than  forty  shillings  i  but  in  every  instance 
nominal  damages  carried  full  costs*  Without  sajring  whe- 
ther the  report  of  the  Judges,  being  under  a  special  act  of  as- 
sembly, is  to  have  the  effect  of  concluding  all  question  on 
the  subject,  I  am  content  for  t^  present,  to  take  this  sU- 
tttte,  as  it  has  been  reported,  and  to  rest  the  matter  op  its 
construction,  which  has  always  been,  that  although  the  Court 
cannot  add  the  costs  de  inor^tnetUCy  yet  the  jury  may  find  any 
sum  in  cosU,  they  please.  Page  v.  JOrii,  2  Fent.  36.  6  VifL 
CoMtSy  JL  pL  36.  So,  under  tiie  analogous  statute  of  the 
21  Jac.  1.  c.  16,  where  the  jury  in  any  action  on  the  case  for 
words,  give  less  than  forty  shillings,  diey  may  pve  full  costs^ 
Brown  v.  Oibbons^  1  Sali.  207.  The  true  reason  why  the 
Court  is  bound  while  the  juiy  are  not,  seems  to  be,  that  there 
being  no  measure  of  damages  in  tiiose  cases  which  fall  with- 
in these  statutes,  the  jury  are  not  bound  to  give  damages  eo 
namintj  but  may  substantially  do  the  same  thing  in  another 
form,  by  increasing  the  costs  to  tiie  amount  of  the  damages 
intended  to  be  given.  I  am  aware  diat  in  the  case  of  Lewi* 
T.  Engiandf  4  Binn.  5,  it  was  decided,  that  on  appeal  from 
the  judgment  of  a  justice,  where  a  less  sum  is  recovered 
than  the  amount  of  the  judgment  of  the  justice,  the  jury 
are  not  at  liberty  to  find  full  costs  ;  and  from  this  it  would 
nt  first  seem,  the  Court  laid  down  as  a  general  rule,  govern- 
ing in  all  cases  except  only  that  of  slander,  that  where 
a  statute  says  a  party  shsdl  not  recover  costs,  neither  a  jury, 
nor  arbitratorsi  can  give  them.    I  do  not  mean  to  controveirt 
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1819. 

FitUburgh 
HimM 

V, 

Kmqz. 


in  the  smallest  degree,  the  propriety  of  that  decisioB,  but 
only  to  add  one  more  exception  to  the  principle  it  ceotains. 
"  Whe^e  there  is  a  fixed  measure  of  damages,  beyond  whidi, 
as  in  Lewis  v*  England^  the  jury  cannot  go,  tliey  must  be 
governed  by  it;  but  where  they  are  controuled  by  no  stand- 
ard, \t  would  be  idle  and  without  any  practical  effect,  to 
say  they  must  give  damages  only  as  such;  for  the  coat^ 
which  are  almost  always  given  as  a  compensation  CDr  the  in- 
jury, would  then  be  given,  as  in  truth  in|cnded^  by  the  name 
of  damages.  As.  then  we  conceive  the  plaintiff  has  been  im- 
properly deprived  of  his  costs^  the  Judgment  as  to  the  costs* 
must  be  rev^rsed^  and  entered  in  favour  of  the  plaintiff  for 
full  costs. 


I    4ff4a0 
|l89    340 


Judgment  as  to  costs  reversed,  and  judgment 
for  plaintiff  for  full  costs« 


Gray  against  Pentland. 


In  Error. 


September. 


[For  a  former  r^ort  of  this  eaie,  we  VoL  IL  p.  S3.] 

In  an  aetioii         ERROR  to  the  Court  of  Common  Pleas  of  AUegha^ 

the  pltinti!^     COUUty. 
eonuined  in 
an  affidavit' 

made  by  the  This  was  an  action  brought  by  Pentlandf  the  plaintiff  below, 
lenttothe'^  against  Gray^  for  defamatory  language  contained  in  an  afi- 
tire^to  the'""  ^^*^  made  by  Gray^  and  sent  to  the  Governor  of  the  Com- 
piainUff '■  offi- monwealth,  ^^  touching  the  official  conduct  of  die  plaiati^ 
in  an  office^'  ^^^  ^^  ^^^  prothonotary  of  the  Court  of  Common  Pleas  of 
^c»w^  .4/fcyA^ny  county ;"  and  also  for  verbal  slander  in  promul- 
viu,  the  want  satinR  its  contents. 

ofprobable      ** 
cause  in  the 

^*^*"itiSk         ^*  appeared  in  evidence,  that  a  rough  draft  of  tjiis  affidavit 

the  iury  as      had  been  drawn  up  by  Grai/j  and  handed  by  him  to  George 

SStoST^     CbcArfln,  with  a  request  that  he  would  transcribe  it,  and  put 

The  proof  of  it  into  form,^  which  he  accordingly  did.     Gray  then  went  bc- 

thefaet^from  ®^  ^ 

which  malice  * 

is  to  be  inferred}  lies  on  (he  pUintiflT. 
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£Dre  W.  SteelCy  esq.  a  jastice  of  the  peace,  and  requested  Mr.     1819. 
Steele  to  swear  him  to  the  contents  of  the  paper.     Mr.  Steele  PUMurgh^ 


inquired  of  Gray,  whether  he  was  acquainted  with  the  con-      Geat 
tents  of  the  paper,  and  being  answered  ,in  the  afirmativey  he    pn^^^. 
swore  Gray  to  the  truth  thereof.     After  Gray  had  sworn  to 
and  subscribed  the  affidavit,  he  requested  the  magistrate  to         ^ 
read  it,  which  he  did.     Gray  then  observed,  that  he  consi- 
dered himself  aggrieved  by  PentiaruPa  official  conduct,  and 
intended  to  send  on  that  affidavit  to  tfae  Governor,  for  thb 
purpose  of  having  Pentland  removed  from  office;     The  de- 
fendant justified  on  the  ground,  that  the  affidavit  was  made 
for  the  purpose  of  causing  an  inquiry  to  be  instituted  into  the 
official  conduct  of  the  plaintiff,  and  his  fitness  for  office. 

The  Court  below  were  requested  by  the  defendant's  coun- 
sel, to  charge  the  jury  on  the  following  points,  viz, 

1st.  Whether  if  the  deposition  by  the  defendant,  which 
has  been  given  in  evidence,  was  made  for  the  purpose  of 
being  forwarded  to  the  Governor,  and  actually  forwarded 
accordingly,  with  the  intention  of  procuring  an  investigation 
of  the  plaintiff's  official  conduct,  and  fitness  fdr  office,  by  the 
Governor,  will  not  the  occasion  of  making  the  said  depo- 
sidon,  excuse  the  defendant  in  this  action  for  making  the 
same,  unless  the  plaintiff  prove  express  iHalke  on  the  part  of 
die  defendant^  even  although  the  defendant  should  not  prove 
the  facts  therein  stated,  to  be  true ;  or,  is  malice  to  be  implied 
on  the  part  of  the  defendant^  unless  he  shews»  that  the  facts 
stated  are  true,  or  that  there  was  a  probable  cause  at  the  time, 
to  believe  them  to  be  true  ? 

2d.  If  it  be  necessary  to  shew^  on  the  part  of  the  defend- 
ant, a  probable  and  reasonable  cause  to  believe  the  facts  stated 
in  the  deposition  to  be  true,  and  if  the  defendant  has  proved 
to  the  jury,  and  the  jury  should  believe,  there  was  probable 
cause  for  making  said  deposition,  will  not  the  defendant  be 
excused  for  making  the  same,  although  made  with  the  inten- 
tion of  producing  the  removal  of  the  plaintiff  from  office  f 

The  Court  charged  the  jury  as  follows  :— 
It  is  the  opinion  of  the  Court,  that  in  order  to  render 
the  defendant  in  this  case  culpable,  the  existence  of  moHce^  as 
well  as  falsehood^  must  be  satisfactorily  established. 

The  existence  of  this  malice  may  be  shewn  in  several 
ways,  or  from  a  combination  of  various  facts  and  circum- 
stances. 
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1819.         hk  otdiaary  caj^^^falsekoad  is  tvidcncc  of  malice :  but  a 
jR^toftwj^  s  caic  like  the  prattn^  we  shou^ 

QmiM  ottg^tlo  be  ie^iired;Bamd}r^llieabieiu;eof  reaiGoiat^ 
jp„ii,gn.  p^l^^^  mmt  m  the  tioie  when  the  charge  was  made.  If 
the  ehargee  were  tnie»  or,  if  there  vrnnt  reaaoaaUe  and  pro* 
baUe  grounds  for  oMkiag  theai»  die  drfrndant  would  be  jus- 
ti£ed»  aUhottgh  hia^  obgea  were  die  removal  of  the  plaintiff 
from  oftce.  But,  on  the  other  faandt  if  the  charges  wen 
audieiously  made,  aiki  be  eqnidlf  destitute  of  tnak  and  of 
reasonable  and  prokabk  causey  the  plaintiff  wiM  be  endded 
to  your  verdict,  (ox  such  daaoAfes  as  you  may  tluok  die  de- 
CettdMK  ought  to  be  ameroed  in,  for  an  injury  of  this  kiad. 

Idle  and  rague  niatiours  will  not  constitnte  proiailc  came. 
To  conalitute  probable  cause,  there  mast  emsl  such  grounds 
for  believing  tbeflusts  to  be  tme,  as  are  calculated  to  impneo 
tbemaelves  on^  snd  find  credence  in,  a  candid  mind,  disposed 
to  inqiure  and  to  act  justly.  This  is  a  subject  far  the  con- 
Sidentton  of  a  jury.  It  is  for  them  to  deunaine,  whether 
probable  cause  existed  or  not. 

In  re^NKrt  to  the  charges  of  v^rhtd  alandoTf  rrmtained  in 
the  Srst  wd  second  counts  of  the  declaration,  it  b  proper  to 
inquire  how  hat  they  hav«  been  estnbliahed  1^^  die  evidence. 
If  the  defendant  has  wantonly  and  maliciously  junamnlgsttd 
the  contents  of  this  deposition,  to  vilify  and  tmdnce  the  da^ 
raoto'  of  the  i^mtiff,  he  can  no  otherwiae  be  justified  thsa 
by  proving  the  tnith  of  dienu  In  such  case  the  ftlsehood 
dime  would  be  evidenoe  of  malice.  As  tocommmiirarii^g  die 
contents  to  Mr.  Cochran^  if  it  were  with  the  wm  to  have  it 
putimo  fonnortohaveit£Murly  tmnscribed^ldiooldneein* 
oUne  to  consider  it  tt>  be  a  pubUcaticm.  But  I  can  see  as 
good  reasons  for  communicating  the  contents  Co  Mr.  A«ek 
Titt.SUek  seems  not  to  have  considered  it  his  offidaldoty 
la  read  it ;  and  I  am  of  qiinioq,  he  thought  comcdf:. 
It  was  soiioient  for  him  so  know  from  the  paity  making  i^ 
that  he  was  acquainted  wtththe^oonlents*  Had  he,  howcMb 
thought  otherwise,  and  insisted  on  reading  it,  I  should  bold 
this  to  be  no  publication  by  the  defendant.  Aa  a  perMO  is 
not  punishable  for  peijury  in  maJkiqg  a  vohmtary  aiSdanI, 
the  pcopriaty  of  taking  diem^  fagr  justices^  has  pcoperlf  beat 
questioned. 

To  consider  the  de£end«il  liable  in  raspact.tD  the  veibsl 
commuiiinadQn  of  the  words,  ii  ought  to  ;aq|>eerj|hat  it  Md 
umiecessarily  and  wantonly  done. 
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The  jtuy  feimd  a  verdict  for  the  plaiiitiC  1819. 

Foster^  for  the  plaintiff  in  error,  insisted,  that  the  Court  -^ 


erred  in  stating,' that  want  of  probable  cause  was  eridence  of        «/  • 
malice.    Here  the  words  were  excused  by  the  occasion,  un-  Pwwa»»» 
less  there  was  positive  evidence  of  express  malice*     It  is  not 
the  duty  of  the  defendant  to  prove  the  exbtence  of  probable 
cause,  but  of  the  plaintiff  to  prove  its  absence.  1  Birifu  186% 
5john9.S%9.    iSaufuLlH.    2  Esf. N.  P.  509. 

WUkhu  and  Baldwin^  con^x^  were  stopped  by  the  Courts 

The  opimolk  ^  tfie  Court,  (Tilg«xah  Q.  J.  being  sick 
and  sbsent,)  was  deltverMl  by 

Gibson  J.  It  is  undoubted.,  diat  the  occasion  of  the  affida- 
vit»  wluch  constituted  one  ground  of  the  action,  so  far  ex^ 
cosed  the  use  of  the  defiimatory  words,  that  malice  would 
&ot  be  in^itted  firom  the  use  of  thos^  words  akme ;  and  hence 
it  was  necesBuy,  that  actual  malice  should  be  proved.  Hie 
<]«estion  is,  will  any  thing  dioit  of  direct  and  fositivt  proof 
^  expr|N»  a»alice  be  sidBcient  i  As  to  that,  I  cannot  doubt. 
Jn  an  action  for  a  aoalicious  prosecution,  which  is  in  many 
i*espects  anak>gQ«8  to  the  present,  and  in  which  malice  and  the 
want  of  probable  cauae  must  both  concur,  the  latter  may  be 
left  to  the  jury  as  evidence  of  the  form^.  Then,  why  not 
here,  where  it  4oe8  not  of  itself  consfdtniie  a  distinct  and  sub- 
atvHive  ground  of  the  aeuoq,  but  can  have  weight  only  as 
t^idmoc  of  actual  malice  f  For  I  take  it,  that  though  pro- 
bable cause  should  even  have  existed,  the  plaintiff  might, 
nevtftheless,  have  maintained  the  suk,  if  he  could  have 
|iroved  that  the  defendwit  was  not  deceived  as  to  the  true  state 
of  the  case,  but  acted  throughout  agsurnst  hts  better  judgment, 
imd  from  motives  of  wilfni  nudice.  Where  the  charge  is 
proved  to  be  fabe,  the  defendant  can  justify  himself  only  by 
nhewittg,  that  he  acted  altogether  from  mistake,  and  with  the 
ittost  perfect  good  (aHlu  It  is  carrying  iJhc  protection  of  per^ 
oona  in  the  situation  of  the  defendant  bejiow,  far  enough,  to 
nay  they  -tMR  not  be  answerable  for  die  consequences  of  nm- 
take,  if  they  have  deak  honesty ;  a»d  cbat  the  use  of  words 
of  accusation,  fhmi  which  alone  the  law  wodd  otherwise 
infer  maHce,  shaH,  on  the  ground  of  public  polky,  not  be  con- 
isidered  as  importing  it.  Here,  want  of  probable  cause  was 
sot,  as  the  counsel  alloges,  put  to  the  jury  as  a  droumatance 
from  which  the  hiw  would  at  all  events  imply  malice ;  but  as 
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1819*  one  from  which  its  existence  might,  or  might  not,  be  infer- 
PUfburgh,  red  by  the  jury.  If,  then,  absence  of  probable  cause  be 
Geat  evidence  of  actual  malice,  though  not  a  circumstance  from 
TmLMMo.  ^hich  the  law  will  infer  it,  it  is  difficult  to  discover  an  error 
in  this  part  of  the  charge.  But  it  is  said,  that  although 
express  malice  may  be  established  by  presumptive  proof^ 
yet  that  the  defendant,  raised  a  question,  whether  he  was 
bound  to  shew  the  existence  of  probable  cause,  or  whether 
the  plaintiff  was  bound  in  the  first  instance  to  shew  its  ab- 
sence, as  an  original  part  of  his  case.  That  was  a  question 
of  easy  solution.  If,  from  fhe  plaintiflf's  own  shewing,  it  ap- 
pear tfie  words  were  used  in  a  communication  to  the  execu- 
tive, (and  in  every  case  like  the  present,  it  must  necessarily  so 
appear,)  he  will  fail,  unless  he  superadd  proof  of  express  ma- 
lice, whether  it  be  want  of  probable  cause,  or  any  other  cir- 
cumstance ;  for  the  implication  of  malice  that  would  otherwise 
result  from  the  use  of  words  actionable  in  themselves,  will 
be  rebutted  by  the  peculiar  nature  of  the  occasion.  In  this 
respect,  such  a  case  is  analogous  to  that  of  a  master,  who, 
having  been  applied  to  for  the  character  of  a  servant,  is  not 
bound  in  an  action  of  slander,  to  prove  the  truth  of  the  cha% 
racter  given ;  but  it  lies  on  the  servant  to  prove  its  falsehood, 
and  also  express  malice.  This  question,  as  to  the  onus  pro^ 
bandij  can  be  material,  only  where  the  state  of  the  fEict,  as  to 
express  malice,  is  doubtful :  in  which  case  the  verdict  poght 
perhaps  to  be  against  the  party  whose  business  it  is  to  make 
it  out  to  the  satisfaction  of  the  jury.  But  here,  it  seems 
pretty  clear,  the  Court  instructed  the  jury,  that  the  proof  lay 
pn  the  plaintifF.  The  direction  was,  that  the  defendant 
would  not  be  culpable^  unless  the  existence  of  malice,  toge- 
ther wiih  ^e  falsehood  of  the  charge,  were  satisfactorily 
established.  That  could  be  done  only  by  proof  of  the  fact, 
and  therefore,  every  idea  of  its  negatively  arising  from  the 
absence  of  proof  to  the  contrary,  was  necessarily  exclud* 
ed  from  the  mind  of  the  jury;  for  all  facts  necessary  to  rq&* 
der  the  defendant  liable,  were  to  be  established  by  some  one, 
and  certainly  not  by  the  defendant  himself.  The  plaintiff  re* 
lied  on  the  absence  of  probable  cause,  to  prove  malice ;  and 
the  jury  must  therefore  have  understood  the  Courl,  that  Aie 
proof  of  the  fact  from  which  the  malice  was  to  be  derived, 
if  at  all,  necessarily  lay  on  the  plaintiflT.  The  judgment  most 
be  a$rmed» 

Judgment  affirmed. 
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SUPREME  COURT 

Of 

PENNSYLVANIA. 

Southern  District,  SEP'TEMBER  TERM,  1819^ 


1818. 
The  Commonwealth  against  Gre asok.  chambera. 

*  burr 


In  Error,  J^SU 

ON  a  habeas  corpus  directed  to  James  D.  Oreasotiy  com-    Themort 
manding  him  to  bring  before  the  Court,  the  body  of  Bob^  a  Sbe4ihaee^ 
mulatto  man,  it  appeared,  that  on  the  2l8t  November^  ^^^^'SgthM^^ 
WilBam  €Hbson  returned  to  the  clerk  of  the  peace  of  Cumber*  i788«  to  be ' 
land  county,  a  certain  male  mulatto  child,  named  Bob^  bom  oath^cSfti? 
of  his  negro  wench^  named  Hannah^  on,  or  about  the  23d  May  JjjJ*^^^ 
last.  This  report  was  entered  of  record,  on  the  day  on  which  of  a  neg^  or 
it  was  made,  in  the  following  manner^  **  William  Gibson^  ^^ SooldMiite^' 
£ast  Pennsboroitgh  township,  farmer,  one  male  negro^  bom  ^^^  ^'^^ 
the  33d  May^  1792,  named  Bob.^^  MtoUaTem> 

doabt  that  the 
report  was 

Jtshon  and  Metzgar  for  the  prisoner^  contended  that  the  *?*^*^*^*". 
requisitions  of  the  actof  29th  JlfarcA,ir88,(8ect.4*)(a)  had  not  ter  the  birth 
been  complied  with,  by  the  return  in  the  present  case.    The  ^^"^  ^^^ 
jict  which  was  made  in  favour  of  liberty,  and  ought  to  be        » 
stricdy  constmed,  requires,  that  all  persons  who  wish  to 
ayail  themselves  of  the  benefit  of  it,  should  among  other 
things,  make  a  report  under  oath,  of  the  age  of  the  child 

(a)  FvTd.  J»s.  481. 

Vol.  IV— 3  H 
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1818.      whose  services  they  claim.     It  is  obviously  essential,  that 
Cha9tbert-     the  age  should  be  positively  stated ;  but  the  return  in  this 

^^^' instance,  has  nothing  certain  and  definite ;  about^  may  ex- 

nonweiii^   tend  to  several  days,  or  even  a  week.    It  is  impossible  there- 

V.         fore  to  know  from  the  report,  which  was  not  made  until  the 

21st  November^  whether  it  was  within  the  time  prescribed  by 

law.     Under  the  circumstances  of  the  case^  the  oath  wears  a 

very  suspicious  aspect. 

CarotherSy  for  the  defendant,  answered,  that  the  act  of  as- 
sembly very  properly  required  the  oath  of  the  master  respect- 
ing the  age  of  the  child,  to  be  only  to  the  best  of  his  know- 
ledge and  belief,  for  it  was  impossible  in  every  case,  to  be 
altogether  exact  on  such  a  subject.  On,  or  about  the  23d  ot 
Jfay*  means,  the  day  preceding,  or  subsequent.  This  woidd 
bring  the  return  within  the  six  months.  The  entry  on  the 
record  was  made  on  the  21st  November^  and  states  the  birth 
of  the  child,  to  have  been  on  the  23d  of  May. 

By  The  Court.  The  act  of  29th  March^  1788,  directs 
that  the  master  shall  make  a  report  in  writing,  to  the  clerk 
of  the  peace  of  the  county,  within  six  months  after  the  birth 
of  the  child ;  which  report  shall  contain  the  age,  name,  and 
st%  of  the  child)  &c.  The  rep<>tt  iis  to  be  verifi^  hj  the 
oath  of  the  master,  to  ht  efntertd  of  r6toi^  b^  tlie  t^ttk  of 
the  peace,  and  to  be  aidmitted  as  legal  evidence  bi  courts  «f 
Justice.  Uidess  this  is  done,  the  mastef  forfeits  all  rtgiit  to 
the  service  of  the  child.  Now  has  the  law  b^en  compUed 
with,  in  this  case?  Has  arepoit  been  made  within  silt  tlionths 
ftom  the  birth  of  negro  Bob  ?  We  cannot  say  that  it  has.  The 
report  leaved  us  in  doubt.  It  states  Aat  Bob  was  bom  om^  or 
about  Ae  23d  Ma^^  179S,  and  this  report  'was  delivered  to 
the  clerk  of  the  peace,  on  tfie  «lst  Nox>€mbcr  IbUowifig. 
What  Mr.  Gibson  meant  by  about^  we  know  not.  It  may  be, 
that  in  fats  mind,  abouty  tncluded  sevtnd  days;  and  Aen^ 
Sob  might  have  been  born  about^he  23d  3/tn/y  and  yet  Ae 
report  may  not  have  been  made  widiin  six  months.  All  that 
can  be  concluded,  is,  that  the  report  was  made  in  about  fix 
Months^  but  whether  within  six  months^  is  doubtful.  It  lies 
upon  the  ttiaster  to  prove,  that  the  law  had  been  complied 
with)  and  as  this  has  not  been  done,  it  is  the  opinion  of  tiie 
Court,  that  negro  Bob  should  be  discharged. 

Prisoner  discharged* 
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'     1818. 

Chamher$» 

|UuM£s  against  MTarlane  and  another.  ^"'y- 


In  Error. 


WRIT  of  erf  or  to  Cumberland  county.  Mmday^ 

^  Oetober  5. 

jfohn  and  Akxander  M^farlatie^  tfa^  plMntiffs  below,  claim-    When  a 
ed  the  land  lor  which  this  ejectment  was  brought,  under  a  2!^!^l^m« 

Vfaurrant  irranted  to  their  father,  yohn  M^Parlane  deceased,  prorement, 

o  '  •^  '  and  mentiODt 

on  the  3d  Aprils  1800,  for  fiOO  acres,  including  an  improve-  a  partiouUur 

-Bk/cMxty  acljoiaing  lands  of  Samuel  M^CormicJk,  Jamee  M^tar- ^j/hinterest 

lane^  George  &tek^  and  Daniel  M^DanieL  in  Mfflm  town- i*  ^^^  P>><^ 

...  ,  \#..  .rf^on  the  par- 

ahip;  interest  to  commence  on  the  1st  March^  1770.     On  chase  money, 

this  warrant  a  survey  was  made  on  the  9th  April,  180a    On  j^i "^^^ 

the  2d  September  y  1813,  John  M^  Far  lane  made  his  testament  wwrtnteeto 

and  last  will,  containing  the  following  devise,  under  which  it  pj^ementaa 

was  contended,  the  land  in  question  passed  to  the  plaintiffs.   ^*^*^'- 

^  I  ako  give  and  bequeath  to  my  sons^  John  and  Alexan-  eridenee  of 
Jer^  all  that  my  messuage  or  tenement  whereon  I  now  live,  ment ata^ 
situate,  lying,  and  being  in  Mifftin  towaship,  coun^  of  Cttw-  ^n|*^'u-| 
kerlandj  and  state  of  Pennsylvama^  together  wiA  all  and  sin-  prior  to  tiiie 
gular  the  appurtenances  thereunto  belonging,  to  hold  to  them,  ^Jl^ntf  ^ 
and  their  heirs  or  assigns  forever,  to  be  divided  among  them   A  warrantee 
/•according  to  an  instrument  drawn  before^  and  now  in  theevkieneeofan 
hands  of  the  heirs  of  Daniel  M^Daniel  deceased.''  SS^U^y ' 

The  defendant  derived  his  tide  from  a  warrant  to  Jof^^^^^^y^^^ 
M''Farlane^  dated  the  16th  December^  1799,  for  40  acres,  ad-  tioned  mTia" 
joining  lands  of  Daniel  Jf*Daniel,  George  Buck  and  others^  J^^SS-^ 
in  M^in  township ;  interest  to  commence  on  the  IstD^cnx-  meneementoC 
&fr, J779.    A  survey  was  also  made  on  the  9th  April,  1800^  wberethe^^ 
in  pursuance  of  this  warrant,  of  44  acres.  **°rt?  hiTe'd'- 

'  James  M^Farlane  was  the  father  of  John^  and  the  grand-  oided,  on  a 
father  of  the  plaintiffs,  and  the  44  acres  surveyed  on  his  war-  ^^uil^uhe 
rant  were  included  in  the  200  acres,  for  which  his  son  John  ««o«ptHnce  oC 

•'  the  mrreT 

obtained  a  warrant.    The  old  man  claimed  under  a  settle- made  on  his 
ment  made  by  one  Alexander  M^Clintock  in  the  year  1766,Sut£**>ri|5^ 
and  on  a  caveat  entered  by  John  against  the  acceptance  of  °^^^J  JJ^J* 

byanot  er 
person,  at  an  earlier  period,  and  have  directed  a  patent  to  iiiae  to  him,  m  Tirtue  of  that  settL  ment^ 
If  counsel  reqaest  the  Coort  to  instruct  the  jury  on  a  material  points  and  thiey  omit  to  doi  j^  it  it 
error. 
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1818.  the  survey  made  on  his  father's  warrant,  the  board  of  pro* 
Ckamberi'  perty  decided,  that  the  land  was  held  under  that  settlement, 
^^^'  and  directed  a  patent  to  he  issued  to  him  in  virtue  of  it,  as  of 

"^^"     the  year  1766.     The  defendant  alleged  and  endeavoured  to 
if 'Fasulvb  prove,  that  y antes  JM^Farlanc  had  given  his  son  Jokn^  all  his 
'  right  under  this  settlement,  except  the  said  44  acres,  which 
he  reserved  to  himself.     On  the  other  hand,  the  plainuffs, 
the  grand-children  of  James^  averred  and  endeavoured  to 
prove,  that  their  father,  John  M^FarUmty  was  himself  settled 
on  the  tract  containing  200  acres,  to  die  whole  of  which,  in* 
eluding  the  44  acres  in  dispute,  he  was  entitled  in  exdnsioB 
of  his  father,     fioth  parties  gave  evidence  in  support  of  their 
respective  pretensions,  and  the  evidence  was  contradictory. 
It  appeared,  that  Samuel  Mitchell^  to  whom  James  M^Far- 
lane  had  conveyed  his  tide,  and  who  subsequently  conveyed 
it  to  the  defendant,  had  in  the  year  1808,  recovered  the  land 
in  an  ejectment  brought  against  John  Jf^Farlane. 

The  counsel  for  the  defendant  requested  the  Comt  to  in^ 
struct  the  jury  on  the  following  points. 

1st.  ^^  That  if  the  jury  should  be  of  opinion  from  the  testi- 
mony, that  John  M^Farlane^  die  son,  occupied  the  44  acres 
in  dispute,  under  the  acknowledged  right  of  the  father,  and 
lines  were  made  dividing  their  rights,  that  then  die  posses- 
sion of  Johny  was  the  continued  possession  of  James^  and 
that  James  might  take  a  warrant  for  the  44  acres,  wttfain  the 
division  line,  in  his  own  name ;  and  that  if  John  took  a  war* 
rant  for  the  whole  land,  he  would  be  a  trustee  for  James  as 
to  the  44  acres,  and  chancery  would  compel  him  to  convey  to 
JameSy  or  to  his  alienee. 

2d.  ««That  by  the  will  of  John  M^Farlane  there  was  no 
dtle  pven  to  the  land  in  dispute,  as  the  testator  had  been  dis- 
possessed  of  it,  four  years  before  the  date  of  the  devise." 

The  Court,  after  briefly  stating  the  titles  of  the  parties 
respectively,  expressed  themselves  in  their  charge  to  the jory^ 
in  the  fc^owing  manner. 

^  Both  plaintiffs  and  defendant  claim  under  warrants  found- 
ed on  improvements,  and  on  this  point  the  law  is  well  settled^ 
that  a  warrant  holder,  claiming  under  an  improvement,  pre- 
cludes himself  from  deriving  his  equitable  title  of  improve- 
ment, beyond  the  day  called  for  in  his  warrant.    The  pUin- 
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tiflfs  cannot  found  their  title  on  any  improyement  made  pre-  1818. 
viously  to  the  Ist  March,  1770,  nor  the  defendant  previously  Chamben* 
to  the  Ist  December,  1779.  ^^' 

"  One  point  made  then,  is^  which  of  the  warrant  holders      **^™ 
first  -made  such  an  improvement  on  the  44  acres  in  question^  M'F^lawb 
as  the  law  requires,  to  entide  him  to  the  right  of  pre-emp- 
tion ;  that  is,  to  give  him  a  right  to  have  the  tide  perfected 
by  the  State,  by  a  warrant  and  patent. 

«<  The  setdement  defined  by  the  act  of  178d,  is  an  actual^ 
^rsonal  resident  settlement,  with  a  manifest  intention  of 
making  it  a  place  of  abode,  and  the  means  of  supporting  a 
•family.  And  the  law  of  17M,  declares,  that  no  application 
shall  be  received,  except  for  such  lands  whereon  a  settlement 
has  been  made*  grain  raised,  and  a  person,  or  persons  resid-  • 
ing. 

«^  Both  parties  have  given  evidence  respecting  improve- 
ment and  possession.'^  [Here  his  honour  reviewed  the  evi- 
dence.] 

^  If  the  defendant  has  given  no  proof  of  any  improvement 
or  setdement  on  the  land  in  question,  by  those  umler  whom 
V  he  claims,  on  the  1st  December,  1779,  then  the  warrant,  which 
is  founded  on  an  alleged  improvement,  would  be  of  no  avaU 
to  him,  and  would  vest  no  tide  to  the  land  in  dispute,  or  any 
part  of  it.  If,  on  the  other  hand,  you  are  of  opinion  that 
a  setdement  was  made  by  John  M^Farlane,  on  the  1st  March, 
1770,  agreeably  to  law,  and  continued  from  that  time  to  the 
date  of  his  warrant,  he  wocdd  be  entitled  to  recover. 

M  But  it  is  alleged  on  the  part  of  the  defendant,  that  on 
tbe  Ist  December,  1779,  such  a  settlement  was  made  by 
JiMmee  M^Farlane,  as  is  contemplated  by  the  law,  and  was 
cendnued  by  him,  placing  his  son  as  his  tenant  on  the  land, 
with  whom  he  afterwards  resided  ;  that  the  land  in  question 
was  comprehended  within  the  setdement;  that  he  gave  his 
son  a  part,  and  reserved  the  residue,  which  included  the  44 
acres,  to  himself. 

M  la  this  case,  the  setdement  first  made  by  James  M^Far* 
lane,  if  made  in  the  time  mentioned  in  his  xvarrant,  would  ex^ 
tend  as  well  to  the  44  acres,  as  to  the  part  of  the  land  given 
to  John  M^  Far  lane,  and  would  protect  his  rights  fiut  no 
cUum  of  the  kind  can  go  further  back  than  the  1st  December, 
1779.'* 

The  verdict  was  for  the  pUuntiffii,  and  thp  defendant  took 
a  writ  of  error. 
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1818.  Parker  and  W^iHa^  for  the  plaumff  in  ^rroTi  Admitted  fte 
CA^MJwf  role  getterattjr  to  be,  thai  a  mam  shall  not  be  pemitted  to  tab 
*^'  advantage  of  an  improvement  made  bef<»^  tbe  time  deaigoa- 

Hvns  ted  in  hia  warrant  for  the  commencement  of  interest^  but  de- 
BfFAmLiini  Bied  that  it  was  uoiversal,  and  insisted,  that  this  case  formed 
'''  4Mi  obvious  exception  to  itf  springing  out  of  the  source  from 
which  the  rule  itself  i^oed*  The  reason  upcm  which  all 
those  cases  proceed^  which  are  relied  upon  to  esublisb  that 
position,  iSf  that  if  the  warrantee  were  »ot  eailo)>ped  by  his 
svermcBt,  he  wo«dd  derive  an  advantage  6pm' hie  own  mis- 
conduct, and  commit  a  fraud  upon  the  Commonwealth* 
That  reason,  however^  did  not  apply  in  the  present  imtsace* 
By  die  decision  of  the  board  of  proper^,  iamcM  M^'Farlanc 
was  to  receive  a  patent,  in  virtue  of  M^ClirUocVz  settlemsat 
in  1766,  and  interest  was  to  be  paid  from  that  period.  There 
was  therefore  no  fraud  Upon  the  Commonwealth^  who  had 
received  aU  they  could  be  entitled  to,  and  consequently  theie 
could  be  no  reason,  why  the  defendant  below  should  not  haK 
beee  permitted  to  pix>ve  his  iq^>rovement  ao  far  hack  as  1Z66. 
Having  been  compdlod  to  account  for  interest  from  thjit 
tiflse,  it  woidd  indeed  be  hard  and  unjust  if  he  could  detive 
no  advantage  frtun  it, 

la  the  second  place  they  coMendedf  that  the  omission  Jo 
.give  a  fiiU,  clear,  and  distinct  answer  tp  the  first  questien 
proposed  by  the  defendant  below,  and  the  sfatement  of  a  poA- 
tioB,  unfcmnded  in  law,  in  the  answer  which  was  given^  we9« 
error*     No  answer  whatever  was  i^ven  to  the  quesfiifli^ 
whether,  if  John  M^Farlaoe  was  the  tenant  of  hia  fsihes,  of 
Ijie  land  in  dispute,  be  was  not  his  trustee  for  the  44  aigtis 
which  he  had  included  in  hu  own  warrant.    This  waa  an  \m- 
porunt  question,  on  which  the  jury  ought  to  have  been  in- 
structed.   Nor  was  the  answer,  imperfect  aa  it  was,  cqrrott 
in  point  of  law.    To  say,  that  if  no  settlement  was  mad^  ea 
the  1st  December^  '^^7%  the  warrant  was  yokd^  was  a  pa- 
aition  incapable  of  being  supported;  for  though  -there  wu 
good  reason  in  ordinary  cases,  for  excbidtng  evidence  of  an 
'Improvement  before  the  time  pointed  out  by  the  wnrcaot  ior 
die  payment  of  interest,  yet  there  was  none  why  evidence 
^should  not  be  given,  of  one  made  subsequent  to  the  time 
.to  which  the  warrant  referredt  but  [M-ior  to  the  ^fwiirg  of 
the  warrant.     There  was   neither  reason  nor  authority  to 
^ve  colour  to  such  an  idea.    Indeed  the  subject  did  not 
afford  room  for  ai  gument. 
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In  the  last  pkce,tbey  complaiacd  thatno  answer  Wis  girea*  IBIB. 
a»  to  the  validitj  of  the  derise  contained  in  the  will  of  yohn  Chnm§§r§ 
3t^JFarbmt^  which  they  insbted  ve^ed  no  interest  in  the  dis*  ^^f; 


pated  hud  in  his  sons^  the  plaintifis  below*  The  devise  was  ^^ 
of  the  messuage  and  tenement  on  which  he  then  lived,  with  M^FABLim 
tiic  appurtenances.  He  did  not  thcn^  reside  on  the  land  in  ^^o  r. 
controversy,  having  been  dispossessed  of  it  four  years  before^ 
by  a  verdict  and  judgaoent  in  ejectment.  It  is  impossibk^ 
therefore,  that  the  land  of  which  he  had  been  thus  legally 
diapossessedy  could  be  considered  as  appurtenant  to  that  on 
which  he  resided.  But  whatever  might  be  the  constructioa 
of  the  law  on  this  devike>  the  defendant  was  entitled  to  aa 
answer  to  the  question  proposed,  and  it  was  error  not  to 
give  it* 

{Anthers,  for  the  defendants  in  error,  anawered,  that  the 
law  had  been  long  and  well  settled,  that  a  warrantee  is  es- 
topped from  carrying  back  his   improvement  beyond  the 
time  mentioned  in  the  warrant  for  the  commencement  aS  in- 
teresti    This  was  placed  beyond  a  doubt^  by  the  cases  of  Car^ 
rvl  v.  Andr€WS4{d)    Mtrekant  v^  MiMison^i)    wndHeig^rt 
T«  Baver9tocA.(i:)     In  the  last  of  these  cases,  the  n4e  was 
declared  not  only  to  be  applicible  to  a  plaintiff  seeking  to  re*< 
cover  possession,  and  Who  must  rely  upon  the  strength  of 
his  own  title,  but  to  a  defeadant  also,  who  it  was  declared 
sannot  be  piermitted  to  shelter  himself  under  an  improvement 
made  at  an  earlier  period  than  that  mentioned  in  his  warrant. 
Nor  was  there  any  room  for  the  alleged  distinction  founded 
en  the  decisfon  of  the  board  of  property,  who  had  uo  power 
to  aker,  vary^  or  suspend  an  established  rule  of  property,  or 
to  introduce  .a  new  one.    The  truth  of  this  argument^  is  ex« 
fU^Ufied  by  the  case  of  Bixkr  v«  Baker ^d)  in  which,  though 
the  i^hKiff  had  obtained  a  patent  for  land  surveyed  under  a 
wsrrant  issued  after  the  ft2d  Stptembtr^  lf94,  his  tide  was 
ebliged  to  give  way  to  a  setUement  made  by  another  person 
subsequent  to  the  warranty  but  before  the  patent,  because  there 
was  no  personal  resident  setdement  on  the  land,  when  the 
Wtrraat  issued. 

.  WHk  respect  to  the  second  point,  be  contended,  tbat  the 
Coart  had  given  a  suftcieat  answer  to  the  defeoduit's  ques« 

(o)  i  Sm,  L.\77,  3  Teatet,  59.  S.  C.       (c)  2  Sm.  L,  178.  3  Featcf,  591 . 
(»)  t  Sm.  L.  m.  3  Teatet,  73.  S.  C.      -  (^  4  Mmn.  S13. 
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1818.     tion.    After  stating  die  questkm,  thejr  leave  to  die  jury  the 

fftiMfrrf      decision  of  tbe  fact,  whether  or  not  the  first  settlement  was 

^^^'  made  by  Jama  M^FarUme^  and  consequently,  whether  John 

^^^^'^     was  on  the  land  as  his  tenani;  and  then  proceed  to  inform 

M^ABLin  diem»  that  M  Jameses  settlement  was  made  at  die  time  men- 

todiMthrr.  ^i^^p^^  jn  |||^  warrant,  it  would  protect  his  right.    This  was 

substantially  telling  diem^  that  if  J^An  was  the  tenant  <£  his 

father,  he  was  to  be  viewed  in  the  light  of  a  trustee. 

On  the  last  point  he  observed,  that  although  the  Court  be- 
low  did  not  profess  to  pve  a  distinct  and  separate  answor  Co  the 
second  question  submitted  to  their  decision,  they  had  in  ef- 
fect, given  a  compkte  one.    «( If,'*  says  the  Judge,  ^  you 
wn  of  opinion^  that  a  settlement  was  made  by  John  M^Fat* 
kme,  on  the  1st  March^  1770,  agreeably  to  law^  and  continu- 
ed from  that  time  to  the  date  of  his  warrant,  he  would  be  en* 
titled  to  recover.*'    Now,  as  the  plaintiflb  below  derive  their 
title  through  the  devise  of  their  father  Johrtf  a  declaratian 
that  they  would  be  entitled  to  recover,  provided  their  father's 
settlement  were  made  at  a  particular  time,  agreeably  to  law, 
clearly  amounts  to  the  expression  of  an  opinion  as  to  the  va- 
lidity of  the  devise ;  because^  unless  the  estate  passed  by  the 
devise,  they  could  not  recover.    But  supposing  no  answer 
whatever  to  have  been  gi^en,  it  was  not  error,  because  the 
answer  must  have  been  against  the  defendant  below.    The 
circumstance  of  the  devisor  being  out  of  possession,  would 
not  prevent  the  vesting  of  the  devise.  The  rule  which  in  £ii- 
gland  requires  aetsin^  to  give  effect  to  the  alienation  of  real 
estate,  originated  in  feudal  principles,  which  never  had  an 
existence  in  Pennsyhania^  and  the  rule  of  law  on  diis  sub- 
ject, which  is  the  offspring  of  that  system,  never  prevailed 
here.    The  point  was  made,  in  relation  to  a  transfer  by  deed, 
in  the  case  of  Stoever  v.  WhitmanJia)  and  it  was  decided, 
that  the  want  of  possession  in  the  grantor,  did  not  affect  the 
validity  of  the  conveyance.  The  words  <<  messuage  or  tene- 
ment wherein  I  now  dwell,  with  the  appurtenances,*'  are  su& 
ficiendy  descriptive  of  the  land  in  question.   It  was  embraced 
in  the  warrant,  by  which  he  held  the  tract  on  which  he  re- 
sided; and  though  he  was  then  out  of  possession,  be  still 
kept  up  his  claim  to  it.    It  was  tiieref<»re  appurtenant  to  the 
rest  of  the  property,  although  he  was  not  in  the  actual  enjoy- 
ment of  it.    A  devise  of  a  particular  house  in  vriuch  W.  N^ 
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dwelleth,  without  mentioning  the  appurtenances,  was  held  1818. 
to  pass  what  properly  formed  part  of  the  establishment,  CAamAert^ 
though  only  a  part  of  the  premises  were  occupied  by  W.  N.  ^' 
Chamberlain  v.  Turner.(J>) 


TiLGHMAN  C.  J.  After  stating  the  case,  delivered  the 
opinion  of  the  Court,  as  follows :— ^The  counsel  for  the  de- 
fendant, prayed  the  Court  to  direct  die  jury,  to  the  follow- 
ing effect. 

1st.  That  if  the  juty  should  be  of  opinion,  that  John 
M^TarlanCf  the  son,  occupied  the  44  acres  in  dispute,  under 
the  acknowledged  right  of  his  father,  and  that  lines  were 
run,  dividing  the  said  44  acres  from  the  rest  of  the  tract;  then 
the  possession  of  the  son,  was  the  possession  of  the  father, 
who  might  take  a  warrant  for  the  sud  44  acres  in  his  own 
name;  or,  in  case  the  son  took  a  warrant  for  die  whole  200 
acres,  he  would  be  a  trustee  for  his  father,  as  to  the  said  44 
acres.  To  this,  the  Court  answered,  ^  that  if  such  a  settle- 
ment was  made  by  the  father  on  the  Ist  December y  1779,  as 
is  directed  by  law,  and  his  son  was  placed  by  him  on  the 
land,  as  his  tenant,  and  if  the  land  in  question  was  compre- 
hended within  the  said  settlement^  and  if,  added  to  this,  he 
gave  his  son  part  of  the  said  settlement,  and  reserved  to  him- 
self part,  including  the  said  44  acres,  in  such  case,  the  set- 
tlement first  made  by  the  father,  would  extend  as  well  to  the 
44  acres,  as  to  the  part  given  to  the  son,  and  would  protect 
the  right  of  the  father."  I  do  not  think,  that  this  answer  is 
so  direct  as  to  inform  the  jury  distinctly,  what  was  the 
Court's  opinion  on  the  questions  proposed ;  and  in  one  respect, 
there  appears  to  be  an  error.  I  mean  in  that  part  of  the  opi- 
nion, which  supposes,  that  in  order  to  vest  in  James  M^Far^ 
taney  a  right  under  his  warrant,  it  was  necessary  that  his  set- 
tlement should  have  been  in  existence  on  the  1st  December ^ 
1779,  the  day  from  which  he  was  to  pay  interest  on  the  pur- 
chase money,  according  to  his  warrant.  I  should  be  at  a 
loss  to  determine,  whether  that  was  really  the  meaning  of  the 
Court,  were  it  not  for  another  part  of  the  Judge's  charge,  in 
which  the  same  sentiment  is  clearly  expressed.  These  are 
his  words,  ^^  If  the  defendant  has  given  no  proof  of  any  im- 
provement or  settlement  on  the  land  in  question,  by  those 
under  whom  he  claimed,  on  the  \H  December ^  1779,  then 
(5)  4  Cfvm  M  Rial  Property,  18S.  Cn.  Car.  1S9. 

Vol.  IV.— 3  I 
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1818*      the  warrant,  which  is  founded  on  an  alleged  improvemem, 
Ckamkert'     would  be  of  no  avail  to  him,  and  would  vest  no  title  to  the 

^*^ land  in  dispute,  or  any  part  of  it.*'     Now  it  is  very  dear, 

"r^      that  if  the  defendant  proved  a  settlement  at  any  time^  before 
M'PABuun  the  date  of  James  M^Farlane^s  warranty  although  subsequent 
to  the  1st  December,  1779,  the  warrant  would  be  valid,  and 
the  land  surveyed  under  it,  would  be  the  estate  of  Jamet 
M*' Far  lane  y  unless  there  had  been  a  prior  appropriadon  of  it 
by  some  other  person*     The  1st  ot  December y  1779,  was  die 
time  mentioned  on  the  warrant,  from  which  interest  was  to 
commence ;  and  if  the  settlement  were  really  made  after  that 
day,  the  Commonwealth  would  be  the  gainer,  by  receiving 
more  interest  than  the  warrantee  ought  to  have  paid.    All 
which  the  law  requires,  isy  that  a  settlement  should  actually 
be  made  before  the  issuing  of  the  warrant.     At  what  time  it 
was  made,  is  immaterial,  except  for  the  purposes  of  ascer- 
taining the  time  when  the  calculation  of  interest  is  to  com- 
mence.  I  agree  with  the  Judge,  in  another  part  of  his  charge 
which  has  been  complained  of,  viz.  that  neither  plaindff  nor 
defendant,  should  be  permitted  to  allege  a  setdement  at  any 
time  prior  to  the  day  mentioned  in  their  warrantSy  for  the 
commencement  of  interest,  because  such  allegation  would  be 
contrary  to  the  averment  in  their  warrants,  and  would  Atw 
that  they  had  attempted  to  defraud  the  Commonwealth.  This 
principle  has  been  so  well  established,  that  it  must  not  now 
be  disturbed.     For  decisions  directly  in  point,  I  refer  to  the 
cases  of  Carroi*s  lessee  v.  Andrews.  2  Sm.  X.  177.  MpT" 
chanVs  lessee  v.  Mllisony  2  Sm.  L.  178,  and  Reigarfs  lessee  v. 
Haverstock^  fcPc.  2  Sm.  L,  178.     The  counsel  for  the  defend- 
ant, have  endeavoured  to  shew,  that  this  case  does  not  &11 
within  the  general  principle,  because  the  board  of  property 
decided,  on  a  caveat  entered  by  John  M^Farlancy  against  the 
acceptance  of  the  survey  on  his  father's  warrant,  that  the  title 
of  the  father  originated  in  a  settlement  made  by  Alexander 
M^Clintociy  in  the  year  1766.    But  the  decision  of  the  board 
of  property  can  have  no  efiect  on  the  rules  of  the  courts  of 
law ;  and  the  rule  by  which  a  man  is  estopped  from  making 
an  averment  contrary  to  his  warrant,  was  founded  in  some 
degree,  on  motives  of  policy ;  to  preserve  purity  of  morals^ 
and  to  prevent  fraud,  by  the  fear  of  penalty.    When  it  is  ua* 
dcrstood)  that  a  man  hazards  the  loss  of  his  la«d^  by  an  at- 
tempt to  deceive  the  officers  of  the  land  office,  as  to  the 
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cxmnnencement  of  his  settlement,  there  will  be  little  danger     1818. 
of  attempts  to  practise  that  kind  of  imposition.  Chamben- 

The  counsel  for  the  defendant  also  prayed  the  opinion  of  the  ^^^' 


Court  below  on  another  point,  and  complained  that  no  answer  u<«>» 
was  given.  In  making  out  the  title  of  the  plaintiffs,  the  will  of  M<FABuiini 
yohnM'Farlane  had  been  given  in  evidence,  by  which  he  de-  "'**"^^*^''- 
▼ised  <^  all  that,  his  messuage  or  tenement  whereon  he  then 
lived,together  with  all  and  singular,  the  appurtenances  there- 
unto belonging, to  his  sons  JohnandJilexanderyQht  plaintiffs  in 
this  suit,)  to  hold  to  them,  or  their  heirs  or  assigns  for  ever; 
to  be  divided  among  them  according  to  an  instrument  drawn 
and  in  the  hands  of  the  heirs  of  Daniel  M^Danielf  deceased. 
The  Court  was  requested  to  direct  the  jury^  ^<  that  this  de- 
vise passed  no  title  to  the  land  in  dispute,  as  the  testator  had 
been  dispossessed  of  the  land  in  dispute,  four  years  before 
the  date  of  the  devise." — It  may  be  proper  to  mention  here, 
that  the  defendant  had  given  in  evidence,  the  record  of  an 
action  of  ejectment,  4n  which  Samuel  Mitchell^  claiming  un- 
der James  M^Farlane^  had  recovered  the  44  acres  now  in 
dispute,  from  John  M^Farlane^  the  testator.  The  Court  be- 
low, no  doubt  through  inadvertence,  gave  no  opinion  what 
ever  on  the  point  proposed,  and  the  question  being  material 
to  the  support  of  the  plaintiff's  title,  the  withholding  of  the 
opinion  was  error.  Of  the  right  of  a  testator  to  devise  land 
of  which  he  has  been  disseised,  I  think  there  can  be  no  ques- 
tion. The  tenures  attached  to  the  feudal  system,  never  hav- 
ing prevailed  in  Pennsylvania^  we  have  paid  no  regard  to 
that  principle  of  the  English  law,  which  requires  seisin  in 
order  to  authorise  the  alienation  of  land  by  deed  or  wiU. 
Our  statute  of  wills,  made  in  1705,  enacts,  that  ^«  all  wills  in 
writing,  wherein  or  whereby  any  lands,  tenements,  or  heredi- 
tamenu  within  this  province,  have  been,  or  shall  be  devised^ 
being  proved  by  two  or  more  credible  witnesses,  &c.  Sec. 
shall  be  good  and  available  in  law,  for  the  granting,  convey- 
ingt  and  assuring  of  the  lands  or  tenements,  thereby  given 
or  devised."  In  the  cade  of  Stoever  (in  error,)  v.  The  lessee 
of  Whitman^  6  Binn.  416,  it  was  made  a  question,  whether 
one  out  of  possession  could  convey  land  by  deed,  and  deci- 
ded by  this  Court  in  the  affirmative.  The  following  is  an 
extract  of  the  opinion  delivered  by  the  Court.  *<  When  deeds 
and  devises  of  land  have  been  considered  by  our  Courts,  it 
has  never  been  made  a  question,  whether  the  grantor  or  de- 
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1818.  viior,  was  in,  or  out  of  posMwion;  and  to  make  it  novf 
Charnkgn"  would  be  to  disturb  what  has  been  looked  upon  as  settkd.^ 
^^^'  Nevertheless,  the  Court  should  have  instructed  the  jury,  iu 

Hum      ygfli^t  manner  the  will  of  John  M^Farlane  was  to  be  constni- 
M^Fablavs  ed.    The  testator  having  devised  ^^  all  that  mesmuage  and 
aoa  another,  f^^^^^^j^^  whereon  he  livedo  with  the  appurtenance^^  if  the 
44  acres  now  in  dispute,  were  at  that  time  separated  from  the 
plantation  on  which  he  lived,  and  he  did  opt.  keep  up  h» 
cbum,  they  would  not  pass  by  the  will ;  but  if  he  did  keep 
up  his  claim,  they  might  pass.     It  was  a  question  of  inten- 
tion, involving  a  fact  on  which  the  jury  might  decide.   Wbe- 
ther  an  estate  passes,  is  matter  of  /ov,  but  where  that  estate 
lies,  or  what  is  the  extent  of  it,  is  facU    Light  might  be 
thrown  on  the  intent,  by  reference  to  the  instrument  in  the 
hands  of  the  heirs  of  M^ Daniel;  but  without  doubt,  the  de- 
fendant had  a  right  to  the  opinion  of  the  Court  on  the  point 
proposed.    Upon  the  whole,  I  am  of  opinion,  that  the  judg- 
ment in  this  case,  should  be  reversed,  and  a  venire  faciaedt 
novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 


Pouter  and  another  against  M^Il&oy  and  another 
admmistrators  of  Little. 

SSbS^i,  In  Error. 

Taiun|a  THIS  was  an  ejectment  brought  in  the  Court  of  Com- 

IZdhTriDgii  n»o°  V\t9A  of  Huntingdon  county,  by  James  JU'Broy  and 
GrSt"re?*'  y^^^P^  y^ci^on,  administrators  of  John  Little^  deceased, 
turned,  of  a  against  William  and  James  Porter^  the  facts  of  whichi  so  far 
tSL^i^Si^  ^  *«y  *^e  material,  appeared  to  be  these :— John  Zi«fei» 
SST^diSVc*^  year  1774  or  1775,  setUed  on  Laurel  run,  where  he  buflt 
cTidenee  of  an  a  mill,  which  was  bumt  down  and  rebuilt  in  another  place, 
IS^nd^the  P^ted  an  orchard,  cleared  a  considerable  quantity  of  landf 
Sofied^Hli    *"*^  ^^^  ^^^  those  acts  which  were  necessary  to  make  him  a 

■tanee  which  may  be  explained.    Whether  or  not  there  hat  been  an  abandonmeat,  is  •  &«*  **** 

the  jury,  from  a  view  of  the  whole  oaM,  are  to  determine.  , 

ITa  point  be  plaeed  fkirly  before  the  jury,  and  the  Court  give  an  opinion  on  the&cti  In  Ci*W» 

ene  partj»  bat  give  it  merely  at  opinion,  and  notat  adix«etioa  bimlnigon  the  jary,  it  itnotenw. 
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iona  fid§  aetder.  In  the  year  1786,  he  cleared  a  field  of  \%\%. 
aboot  ten  acres  on  the  land  in  dispute^  which  he  occupied  Chamkm^ 
until  his  death,  and  built  a  cabin  for  a  schoolmaster.    On^^^ 


the  14th  March  J  17*6,  he  took  out  a  warrant  fw  SOO  acres,  J^mSbt 
including  his  improvement  <m  the  Big'  Laurel  Hun,  calling  v. 
for  the  adjoining  lands.  On  this  warrant  no  act  was  done  JSI^S^ 
imtil  the  year  1795,  when  Joseph  Eaton,  then  in  the  employ. ■*"^Jj*j^J' 
of  John  Canon,  deputy  surveyor,  made  a  survey  of  439  acres 
and  14  perches,  including  th^  land  jn  controversy.  Affer 
the  survey  had  been  rnade^  Uuie  told  JEaton  not  tp  return 
the  drafts  or  write  his  name  in  it,  until  he  procured  a  settler 
on  the  lower  end,  the  part  in  dispute,  and  then  he  would 
have  to  return  two  drafts.  On  the  5th  June^  1795 ^  the  sur- 
veying fees  were  paid  by  Utile  to  Eaton^  who  afterwsirds 
paid  them  over  to  Canon,  but  there  was  no  evidence  when 
the  draft  was  returned.  In  the  year  1786,  ope  JU^Alfvy,  to 
vhose  line  Little  claimed,  had  a  survey  made  of  his  landy  of 
which  Little  complained,  and  some  time  afterwards  when 
Samuel  Henry  was  surveying  an  adjoining  tract,  Little  told 
him  he  was  coming  to  his  line,  and  Henry  at  his  request 
stopt.  On  the  52d  JUay^  181 S,  John  Morrison  was  called,  on 
by  the  plaintifis  to  make  a  re-survey  on  the  notes  of  Eaton, 
and  he  re-located  Little^s  warrant  on  the  lower  part  of  the 
tract.  The  administrators  wished  the  survey  returned  there, 
having  sold  the  upper  part  of  the  tract  on  which  Little^s 
house  and  mill  stood  to  William  M^Alevy^  who,  on  the  28th 
December,  1812,  took  out,  at  his  own  expense,  a  warrant  for 
220  acres,  including  an  improvement ;  interest  from  the  1st 
JUarchj  1774,  on  which  a  survey  of  220  acres  was  made  on 
the  19th  February^  1813.  yfhttiMorrison  made  his  survey, 
the  Porters  had  taken  possession  of  the  land  in  dispute,  and 
had  commenced  improvements.  In  January  or  Februaryy 
1812f  they  had  a  cabin,  and  in  the  following  October  built  a 
a  house  on  it.  Little* s  warrant  was  returned  on  the  17th 
August^  1812,  on  the  lower  part  of  the  tract,  which  Morrison 
thought  agreed  with  the  description  in  the  warrant,  as  well 
as  the  upper  end.  It  appeared,  that  Little  had  frequently 
been  assessor  and  assistant  assessor,  and  had  returned  only 
260  acres  for  taxation,  from  the  year  1794,  until  his  death. 

By  his  will,  which  was  proved  in  January^  1812,  John 
Little  gave  to  William  M^Alevy^  his  executor,  power  to  sell 
the  land ;  and  M^Alevy  renouncing  the  executorship,  letters 
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1818.     of  adounistntioiiy  with  tlie  wiU  annexed,  were  granted  to  tlie 
Chamben'     plaintiiB. 


FMcmt 


The  Court  were  requeated  hy  the  counsel  for  the  defend- 
M«faMir    **^  ^  charge  the  jarjr  to  Ae  Icdlowiog  e£fect« 

1.  That  if  they  bdiered  from  the  testimony^  that  it 


■^fJJJl^^  the  intentioQ  of  John  Little  to  pfaice  an  improyer  on  the  lower 
end  of  the  aurvey  made  by  EaUm^  and  in  that  manner  pro- 
cure a  warrant  and  survey  of  that  part  of  the  land,  witiboat 
paying  interest  from  his  first  sctdement,  it  was  presumpttTe 
evidence,  that  he  did  not  intend  to  Invade  that  part  of -the 
survey,  or  to  hold  it  under  the  warrant  given  in  eyidence  op 
under  his  improvement. 

2.  That  a  settler  may  claim  less  than  400  acres,  and  is  not 
bound  to  take  that  quantity,  and  that  the  circumstance  of 
John  little  taking  a  warrant  for  200  acres  only,  and  of  his 
returmng  200  acres  only  for  taxation,  both  before  and  after 
the  survey  made  by  Ecton^  together  widi  the  other  facts  given 
in  evidence  in  the  case^  if  believed  t^  the  jury,  afforded  a 
presumption,  that  John  Little  did  not  intend  to  hold  the  land 
in  dispute  under  his  improvement^  or  under  the  warrant 
gpven  in  evidence. 

3.  That  if  the  jury  believed  that  John  Little  did  not  is- 
lend  to  pay  the  Commonwealth  for  the  land  in  dispute  at  the 
rate  which  was  charged  for  land  in  1774,  widi  interest  Atun 
the  date  of  his  settlement,  but  on  the  contrary,  intended  to 
keep  the  land  covered  by  the  survey  given  in  evidence,  un- 
til he  should  find  it  convenient  to  place  a  setder  on  it,  and 
procure  a  warrant  on  lower  terms^  the  plainti£k  were  not  en- 
tiUcd  to  recover. 

On  these  points,  Walker,  President,  instructed  the  jury 
thus: 

1.  That  the  facts  were  before  the  jury.  The  circumstance 
of  littlest  uniformly  claiming  the  kmd,  and  the  linea  on  the 
ground,  were  of  more  weight,  than  his  declarations.  If  the 
jury  were  of  opinion  upon  the  whole  evidence,  thi^  it  was 
his  intention  to  abandon  the  part  in  question,  then  it  was 
common  property^  and  any  other  person  was  at  liberty  to 
take  it  up.  He  might  however^  change  his  intention,  and  if 
he  did  so,  before  any  third  person  had  acquired  an  interests 
he  had  a  right  to  do  it. 
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2.  That  a  settler  might  take  less  than  the  law  gave  him^      1818. 
aod  his  taking  a  warrant  for  200  acres,  was  evidence,  that  Chambp^^ 
he  intended  to  be  bound  by  4hat  quantity,  but  it  was  not  con-  ^^i^* 
elusive  evidence,  and  might  be  rebutted  by  £icts,  tending  to  ^^'^^ 
prove  the  contrary.    The  jury  would  weigh  it  with  the  other        «. 
facts^  and  say,  whether  on  the  whole  it  was  proof  of  his  in*  ^^Sotl^p 
tention  to  abandon  tl|e  extent  to  which  he  was  authorised  tdminiitnitois 
u>go. 

3,  That  the  circumstance  of  his  returning  800  acres  for 
taxation^  before,  and  after  the  survey,  though  evideqce,  to- 
gether with  other  facts,  from  which  to  form  a  presumption 
of  the  extent  of  his  claim,  afforded  the  weakest  of  all  pre*- 
sumptions,  because  men  were  unwilling  to  be  taxed,  and 
many  men,  reputed  to  be  honest,  returned  less  than  their 
claim ;  and  the  fact  of  a  marked  boundary,  completely  de- 
atrojred,  or  went  a  great  way  to  deatrby  the  presumption 
which  arose  from  his  returning  less  than  his  real  claim*  If  it 
appeared  to  the  jury,  that  it  was  the  intention  of  Uttk  to 
defraud  the  Commonwealth  by  putting  a  settler  on  the  land, 
and  not  paying  interest  from  1774,  and  before  he  changed 
tiiat  intendouy  if  he  ever  did  change  it,  a  third  party  came 
in  and  acquired  title,  the  plaintiff  would*  not  be  entitled  to 
recover.  But  if  they  believed  he  intended  honestly  and  fairly 
to  pay  the  Commonwealtfi  for  the  land,  the  plaintiffs  were 
intitled  to  recover. 

To  this  opinion,  the  counsel  for  the  defendants  tendered 
a  bill  of  exceptions,  which  was  sealed  by  the  Court 

Thompson^  for  the  plaintiffs  in  error. 

If  the  phuntiflb  below,  had  rested  on  the  improvement  of 
Little  alone,  and  he  had  done  no  act  to  lessen  his  improve- 
Tnent  right,  we  admit  they  might  recover  4i0  acres;  but 
from  all  the  circumstances  of  the  case,  the  legal  presumption 
is,  either  that  he  intended  to  abandon  the  land  in  contro- 
versy, or  to  commit  a  fraud  upon  the  Commonwealth.  In 
1786,  he  took  out  a  warrant  for  200  acres,  and  although  a 
survey  was'subsequently  made  of  440  acres,  he  would  not 
permit  the  surveyor  to  return  it,  but  fraudulently  kept  it 
back,  with  a  view  to  cover  the  whole  440  acres,  until  he 
could  procure  a  settler  on  the  lower  part  of  the  tract,  and 
thus  defraud  the  Commonwealth  of  interest  on  240  acres. 
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tgtS.  from  die  year  1774,  the  commencemeDt  of  his  improTement, 
CibMi6«rf-  and  of  the  price  for  which  land  sold  at  that  period.  The 
^^rr-  conduct  of  Littk  was  contrary  to  the  spirit  of  the  act  of  8di 

^^^^J™^  Aprils  1785,  sect.  9,(a)  which  declares,  that  unless  m  surv^ 

V. is  made  after  the  warrant  comes  into  the  hands  of  the  depiiqr 

surveyor,  it  shall  be  void.    The  survey  of  1795^  was  never 


M^iLMT 


ft^uo'Mtraiorf  retomed  to  the  surveyor  general;  it  cannot  therefore  be  con- 
sidered as  a  survey  on  the  warrant  of  1786,  and  before  the 
survey  of  1812,  the  defendants  had  begun  their  improve- 
ments*   It  is  clear  that  Little  did  not  think  he  could  hold  the 
land  in  dispute,  either  by  improvement,  or  by  his  200  acre 
warrant.    The  clearing  of  the  ten  acre  field,  was  no  foonda^ 
tion  for  a  warrant,  because  he  never  resided  there,  tad 
tfiough  an  assessor  himself,  he  returned  no  more  than  SOO 
acres  fen*  taxation,  from  the  year  1794,  which  was  befetedie 
survey,  until  his  death.    One  who  makes  a  survey  on  aa 
improvement  right,  cannot   hold  adjoining  land,  not  in- 
cluded in  the  survey  under  the  improvement.     HobmetT. 
KaySJf)    Now  though  it  is  not  contended  that  the  ciicom* 
stance  of  taking  out  a  warrant  for  900  acresy  isy  of  itself,  an 
abandonment  of  the  rest,  yet  that,  taken  in  connection  with 
the  other  facts  given  in  evidence,  affords  a  legal  presumpdoa 
of  an  intent,  either  to  abandon,  or  to  defraud  die  Common- 
wealth, in  either  of  which  cases,  the  plaintiffs  are  not  enti- 
ded  to  recover ;  and  fraud,  the  Court  are  to  infer  as  matter 
of  law. 

Tody  for  the  defendants  in  error. 

John  lAttWz  warrant  for  200  acres,  was  laid  on  the  land 
in  dispute,  and  it  was  proved  by  the  testimony  of  Morruoth 
that  it  answered  the  call  of  the  warrant.  It  called  too,  for 
an  imptx>vement,  which  is  satisfied  by  the  ten  acre  field 
and  the  schoolhouse.  In  general,  it  is  true  that  an  improver 
is  concluded  by  a  warrant  and  survey ;  but  it  has  never  been 
held,  that  he  is  bound  by  a  warrant  without  a  survey^  nor  is 
the  law  so ;  and  even  a  survey  may  be  explained  so  as  not 
to  be  conclusive.  Lessee  of  Davie  v.  Keefer.(a)  Little  always 
claimed  this  land,  but  was  mistaken  in  supposing  that  he 
could  not  hold  440  acres  under  his  improvement;  his  boun- 
daries, including  the  whole  440  acresy  were  marked  upon  die 

(o}Si^X.S91.  (c)4J9»m.l64 
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ground,  and  were  perfectly  known  to  the  neighbourhood,  and  .1818. 
the  Commonwealth  received  interest  on  the  whole  quantity  Chambert- 
from  the  year  1774;  the  allegation  of  fraud,  is  therefore  ^;il£i 


without  foundation.     If  440  acres  had  been  returned  on  the  ^^^'^^JJJ^p 
warrant  for  200  acres,  it  cannot  be  disputed  that  it  would         v. 
have  been  good,  and  there  is  no  reason  why  the  same  quan-  f^ndrnmher 
tity  may  not  be  recovered  by  two  disdnct  warrants,  founded  •dnj»"»»traiort 
on  the  same  improvement.    The  circumstance  oi  his  having 
returned  only  200  acres  for  taxation,  cannot  possibly  affect 
the  title  to  the  land.     Whether  under  all  the  circumstances 
of  the  case,  it  was  to  be  inferred,  that  he  intended  t6  aban- 
don the  land  in  dispute,  or  had  coipmitccd  a  fraud  upon  the 
Commonwealth,  were  questions  of  fact,  very  properly  sub- 
mitted to  the  jury. 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  Little  Htid  an  improvement  that  entitled  him  to 
440  acres>  and  it  b  conceded,  that  if  he  had  rested  on  it,  and 
done  no  act  to  lessen  the  extent  of  bis  claim,  he  would  have 
been  entitled  to  the  land  in  dispute.  •    In  1786,  he  took  out  a 
vrarrant  for  200  acres  to  include  his  improvement,  cdling  for 
the  owners  of  the  adjoining  lands.     In  1795,  a  survey  of  439 
acres  and  14  perches  was  made  by  Eatorij  a  deputy  of  Canorif 
including  the  lapd  in  dispute.     After  this  survey  was  made. 
Utile  told  Eaton,  not  to  return  the  draught,  or  write  his 
name  on  it,  till  he  procured  a  settler  on  the  end  in  dispute, 
and  then  he  would.have  to  retura  two  draughts.    It  is  not 
known  when  this  draught  was  returned  to  Canon^  but  he  re- 
ceived his  fees  in  1805.    The  taking  a  warrant  for,  and  hav- 
ing a  survey  made^  of  a  less  quantity  than  a  settler  is  entitled 
to,  but  not  returned,  is  not  conclusive  evidence  of  an  inten- 
tion to  abandon  the  part  not  included ;  it  is  a  circumstance  to 
be  left  to  the  jury,  and  may  be  explained  and  rebutted. 
Whether  the  return  of  such  survey  would  make  any  diflfer- 
.  ence,  is  a  question  which  at  present  we  do  not  decide.  Here 
JJttlef  at  a  time  when  there  was  no  interfering  claim,  had 
his  pretensions  designated  by  a  survey ;  he  had  previously, 
it  is  true,  taken  a  warrant  for  SOO  acres,  but  this  without  a 
oirvey,  excluding  the  surplus  to  which  he  otherwise  would 
be  entitled,  was  no  waver  of  his  right.     It  is  immaterial  to 
the  State,  whether  a  settler  obtains  his  quantity  "by  more  than 
one  warrant,  or  not,  provided  he  gets,  on  the  whole,  no 
Vol.  IV.— 3  K 


Digiti 


zed  by  Google 


442  CASES  IN  THE  SUPREME  COURT 

1818.     more  tban  he  18  fntitled  to,  and  hooesdy  pasrs  for  what  he 

Chambers     gets.    If  therefore,  he  gives  notice  to  the  woiid,  by  a  aurr^ 

*^^'  ftf  hU  pretensions,  that  the  land  is  not  vacant,  nobody  can 

•ndMol^er  compbun.    I  cannot  consider  the  draught  made  in  1795,  as 

a  survey  on  the  warrant  of  1786,  for  the  surve3ror  was  desi* 


V, 

MflUMV  «••  •*•■■ 

and  sBotber  red  at  the  time^  not  to  return  it,  or  write  lattlrs  name  on  it, 
*^^rUTn!^^  he  intended  to  take  out  another  warrant,  when  it  woold  be 
necessary  to  return  two  surveys.  It  was  in  foct,  a  survey  to 
circumscribe  his  claim  as  a  settler,  and  we  afterwards,  io 
1813,  find  this  warrant  surveyed  on  the  land  in  dispute,  as 
so<m  air  the  defendants  had  commenced  dieir  improvement 
Whether  there  had  been  ^o  abandonment  or  not,  was  a  feet 
under  all  the  circumstances  of  the  case,  fairly  left  to  the  jury ; 
and  in  this  part  of  the  charge,  it  is  clear  there  is  no  error. 

But  it  is  contended,  that  there  is  error  on  another  ground. 
It  is  said,  that  IMUe  intended  to  hold  but  SOO  acres  under  his 
improvement  and  warrant  of  1785^  and  that  by  his  request 
to  the  surveyor  not  to  return  the  drau^t  until  he  conld  put 
another  settler  on  the  land  in  dispute;  and  obtain  a  wamot 
for  it,  he  evinced  an  intention  to  defraud  the  State  of  tote* 
rest  on  the  purchase  money,  from  his  original  improvement 
in  1774,  to  the  commencement  of  his  intended  improveaieDt, 
and  that  he  meant  to  cover  the  land  in  the  metti  time,  by 
his  improvement  right  and  survey,  including  the  whok. 
Whatever  his  intention  may'  have  been,  it  is  admitted  the 
State  has  in  fact  been  paid  as  much  as  she  had  a  rigiit  to 
demand,  and  that  if  a  fraud  were  intended,  it  was  not  eilect- 
ed*    Whether  a  fraud  intended,  though  not  executed,  wonU 
affect  the  tide  of  the  party,  or  whether  he  would  have  a  iecus 
penUentim^  and  might  retract  before  its  consummation,  is  t 
question  about  which  I  have  no  doubt.     A  bare  ioten* 
tion,  which  injures  no  one,  can  have  no  effect.    The  fact  of 
fraud,  was  put  .to  the  jury  as  favourably  finr  the  pkdntiff  in 
error,  as  he  could  desire,  or  the  law  would  warrant.    The 
jury  were  iastructedt  that  if  they  thought  lAttk  intended  to 
defraud  the  Commonwealth,  by  putting  a  settler  on,  and  not 
paying  interest  from  the  date  of  bis  original  improvement, 
and  before  he  changed  that  intention^  a  third  party  cone  ia- 
and  acquired  tide,  the  plaintiff  would  not  be  entided  to  re- 
cover.     It  is  uoaecessary  to  s^r,  whether  in  this,  the  Judge 
erred  in  favour  of  the  defendants ;  it  is  sufficient,  that  be  went 
full  far  enougih#  On  the  facts,  he  detivesed  a  pointed  optaioB 
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in  fafour  of  tbe  plaintiffs ;  but  as  it  was  given  merely  as  opi-  1818. 
nion,  and  not  as  a  direction  binding  on  the  judgment  of  the  Chambers* 
jury,  it  would  not,  even  if  wrong,  be,  on  that  ground,  the  sub-  tfiL 


ject  of  error.    The  judgment  must  be  aiErmed.  mJd!IS«hcr 


Judgment  afirmed*  and  another 

admioiatratort 
of  LrmJi. 


tStz 


LtYON  and  others  ejtecutors  of  LroN  against  Adams 
and  o&ers  Commissioaers  of  Cumberland  coun^. 

In  Error. 


^  el. 


Oetober  5. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  CV/m-    Prothonou- 
berland  county.  l^^i!?*^!?? 

^  elerks  of  the 

This  suit  was  brought  by  Ae  executors  of  WilRam  Lyon  Orphwit' 
deceased,  who,  from  the  year  1786  to  ^e  year  1809,  held  the  entidedtobe 
offices  of  prothonotary,  register,  recorder,  and  clerk  of  the  JjJJ^JJ^^ 
Orphans'  Court  of  the  county  of  Cumberland  against  Thomas  eoantiet  Ibr 
AihmSf  bcttoh  Graham,  and  WilRam  Ely^  who  at  the  com-faei^^^to 
nencement  of  the  suit  were  commissioners  of  that  county,  to  ^  ^^S*^^ 

offioeS|Oorfor 
foal  fiooe  their  ereotion. 

Prothonotariet  are  entitled  to  be  paid  br  tbe  countr  tbe  eipenae  of  siTiiig  noliee  br  publie  «1- 
iwthemept  when  the  aeta  and  joornalt  or  tbe  aM^nibly  eome  inta  then*  handa,  and  aiao  tbe  priee 
of  tbe  book  in  whieh  reeeiptt  are  direeted  to  be  taken  from  eaeh  penon  to  whom  thej  deliver  a 
eefpj  of  tbe  aeti  or  joomali ;  bat  they  are  entitled  to  no  other  allowanoet  hi  relation  to  this  baai« 
neaa. 

Protbonotariea  are  entitled  to  no  feea  Ibr  reeeiving  and  filing  the  retami  of  ditfriet  and  general 
eleetiont,  and  tranamitting  oopies  of  the  aaid  retnmt  to  the  aeeretarv  of  the  Coranuxi wealth ;  nor 
for  perfbrmmig  the  same  tenrieea  io  relation  to  the  eleetion  of  Preaident  and  Viee  President  of  the 
tJnited  States ;  nor  for 'filing  the  oaths  of  tbe  persons  elected  ooontj  eommissiooen,  and  making 
out  and  delivering  to  the  persons  so  eleeted,  eeitifieatea  agreeably  to  kw ;  nor  for  entering  the  ap- 
pointment of  aaditors  for  settling  the  public  aeooonts  of  Uie  coaoty ;  .bat  thej  are  entitled  to  feet 
for  f  ling  the  reporta  of  the  auditors. 

ProthowMariea  are  not  entitled  to  anr  fees  for  entering  tbe  appointments  of  agents  of  the  gene** 
ml  election,  for  the  different  election  oistriots;  bat  thej  are  entitled  to  fees  for  giving  nodces  an- 
der  sea)  to  the  agents  appointed. 

Prothonotaries  can  not  recover  of  the  eoontj.  feea  in  suits  brou^t  on  forfeited  recogoiaaneea,  at 
tbe  time  when  the  monej  recovered  in  sach  solts  was  to  be  paid  into  the  treaaui^  of  the  Common- 
irealth. 

The  Uw  will  not  implj  a  promise  to  pa^  debta  due  from  a  countj,  br  individoala,  who»  when 
ibe  soit  waa  broog^t,  were  coontj  comnussioners,  hot  who  were  not  so  when  the  debts  origiuated, 
and  who  had  ceased  to  be  so  before  the  suit  waa  tried. 

Qtftfry.  Whether  coantv  commissioners  oonstitnte  a  corporation  liable  to  be*  sued  ?  If  thej  do, 
tbe  suit  should  be  against  the  corporation,  without  naming  the  coromiasiooera  indhriduailj. 

It  seems,  however,  that  the  only  remedy  for  the  recoveiy  of  debts  from  a  county,  (in  such  caae) 
is,  bj  appljiDg  for  a  mandamut  eommaiiaiog  tbe  aQiBmiHtonera  to  draw  an  crdcr  on  the  couo^ 
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1818.      recover  divers  sums  of  money,  alleged  to  be  due  from  the 
rkami^Tf      county  to  their  testator. 

^^^^        On  the  trial,  six  bills  of  exceptions  were  taken  to  the  ad- 
Aecuiors  of  mission  and  rejection  of  testimony,  from  which  the  nature 
^^"       of  the  claims  on  which  the  suit  was  founded,  will  suflkientiy 
^^      appear.     They  were  as  follows : 

Coauniauoo-  Hrst  itil  of  exceptions^  The  plaintiffs'  counsel  offered  to 
\^?\^d^^^  prove,  that  their  tesutor  in  the  year  1786,  held  the  scve- 
^'  ral  offices  of  prothonotary,  register,  recorder,  and  clerk  of 
the  Orphans'  Court  of  Cumberland  county ;  that  in  the  same 
year  he  erected  at  his  own  expense,  a  building,  separate  and 
distinct  from  his  dwelling  house,  which  was  exclusively  oc- 
cupied in  keeping  the  records  and  transacting  the  business 
appertaining  to  said  offices  from  the  month  of  December^ 
1790,  until  the  month  of  December^  1803  ;  that  during  that 
time  he  provided  at  his  own  expense,  all  fuel  necessary  for 
the  said  offices;  and  that  since  December^  1803,  he  had  fur- 
nished all  the  fuel  necessary  for  the  public  office,  to  which 
the  records  of  his  several  offices  were  then  removed. 

The  counsel  for  the  defendants  objected  to  the  admission 
of  the  evidence  offered,  and  the  Court  sustained  the  objec- 
tion  as  to  all  evidence  of  the  plaintiffs*  testator  having  fur- 
nished an  office  or  fuel  previous  to  the  month  of  December^ 
1803 ;  but  admitted  evidence  of  fuel  having  been  furnished 
for  the  public  office  from  December,  1803,  until  January^ 
1809;  The  counsel  for  the  plaintiffs  excepted  to  the  opinion 
of  the  Court,  as  to  the  testimony  rejected,  and  the  counsel 
for  the  defendants  excepted  to  their  opinion,  as  to  the  testi- 
mony admitted.  It  was  admitted,  that  the  public  offices 
were  not  erected  until  the  month  of  December,  1803. 

Second  bill  of  exceptions.  The  plaintiffs  then  offered  to 
give  in  evidence,  that  their  testator  as  prothonotary,  had  re- 
ceived the  laws  of  Pennsylvania  and  of  the  United  States; 
and  had  provided  a  book  for  taking  receipts  for  the  same, 
agreeably  to  law,  from  the  year  1791,  until  the  year  1808, 
inclusive. 

The  counsel  for  the  defendants  objected  to  evidence  being, 
given  of  these  facts^  and  the  Court  sustained  the  objection, 
except  as  to  the  costs  of  advertising,  and  the  price  of  the 
book  for  entering  receipts^  agreeably  to  the  acts  of  assembly. 
Their  opinion  was  excepted  to  by  the  plaintiffs'  counsel,  as  to 
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the  testimony  rejected,  and  by  the  defendants'  counsel  as  to     1818. 
the  testimony  admitted*  Chamber$^ 

Third  bill  of  exceptions.    The  plaintiflFs  then  offered  to^^^' 


proTc,  that  their  testator,  as  prothonotary,  had  received  and    ^J2wi» 
filed  the  returns  of  district  and  genend  elections,  and  had  excMtortof 
transmitted  copies  of  the  said  returns  to  the  Secretary  of  the         ^^ 
Supreme  Executive  Council,  and  to  the  Secretary  of  this   J^^^^ 
Commonwealth,  agreeably  to  the  acts  of  assembly,  from  commkaoo- 
1785  until  1808,  inclusive.  M^^ 

To  the  admission  of  evidence  of  these  facts,  the  counsel        V* 
for  the  defendants  objected.    The  Court  over-ruled  the  evi- 
dence, and  the  plaintiffs  counsel  excepted  to  ^kkmbr  opinion. 

Fourth  bill  of  exceptions.  The  counsel  for  the  plaiDtifia 
then  offered  to  prove,  that  their  testator,  as  prothonotaiy,  had 
received  and  filed  the  returns  of  the  district  and  general 
elections  of  electors  of  President  and  Vice  President  of  the 
United  States^  in  the  years  179d,  1796, 1800, 1804^  and  1808, 
and  had  transmitted  copies  of  said  returns  to  the  Secretary  of 
Pennsylvania  agreeably  to  law.  And  that  he  had  filed  the 
oath  of  each  commissioner  of  Cumberland  county  elected 
from  1799,  until  1808,  inclusive,  and  made  out  and  deliver- 
ed to  the  persons  so  elected,  certificates  agreeably  to  law. 
And  that  he  had  entered  the  appointments  of  auditors,  to 
settle  the  public  accounts  of  Cumberland  county ,  from  1791, 
until  1808,  inclusive;  and  filed  the  reports  of  said  auditors, 
from  1794,  until  1808,  inclusive.  To  all  thb  testimony,  the 
counsel  for  the  defendants  objected ;  and  the  Court  refused  to 
admit  the  evidence,  except  so  far  as  it  related  to  the  filing 
of  the  reports  of  the  auditors.  The  counsel  for  the  plaintiffs, 
excepted  to  the  opinion  of  the  Court  as  it  respected  the  tes- 
timony rejected,  and  the  defendant's  counsel  excepted  to  it, 
as  it  respected  the  evidence  admitted. 

Fifth  bill  of  exceptions.  The  counsel  for  the  plaintiffs, 
then  offered  evidence  to  prove  that  their  testator  as  Protho- 
notary,  had  entered  the  appointments  of  agents  of  the  general 
election  for  the  different  election  districts,  in  Cumberland 
county,  and  given  notices  under  seal  to  the  several  agents 
appointed,  from  1799,  until  1802,  inclusive.  The  Court  over- 
ruled the  evidence  as  to  the  entering  the  appointments  of 
agents,  and  admitted  it,  as  to  the  notices  under  seal.  Thrir 
opinion  was  excepted  to,  by  both  the  plaintiffs'  and  defen- 
dants' counsel. 
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1818.         Sixth  m  of  excepHcns.    The  couDAd  for  the  plaintift 

Chu^tr^    then  ofieted  in  evidence,  the  records  of  the  Coort  of  Cob- 

^'^'  moo  Pkas  of  Cumberland  couBtjy  of  all  the  suits  mentiooed 

^l^^  in  a  certaia  statement.    This  statement  contained  a  listof 

MeMConof  suits  on  fiorieited  rc^cognisaaces^  brou^t  in  the  nsune  of  die 

^^      Commonwealth,  at  a  tioae  when  the  sums  recovered  in  suck 

J^^n     ^uits  wene  paid  into  the  treasury  of  the  Commonwealdi. 

The  Court,  on  an  objection  being  made  by  the  defiBod- 
ant's  counsel^  oTer-roIed  the  evidence  oSJenftd,  and  an  txtt^ 
tion  was  takoi  to  their  opinion  by  the  pkunfift. 

With  a  viMT  te^dhew  what  had  been  die  usage  on  die  sub- 
jectf  die  phunfifPs  cioattselytqr  coBBenK,read  a  number  of  €e^ 
tificates  of  peraoos  who  had  held  the  several  oflices  abon 
menti<med  in  different  couadeSf  and  of  countf  commistioiien 
in  diffeieait  couaties,  tending  to  prove,  that  it  had  been  osual 
to  allow  the  fees  claimed  by  die  plaindffii. 

It  was  agreedy  that  oi  any  judgment  which  atu^  be  ea- 
tcred  itt  die  suit,  all  questions  which  might  arise  should  be 
taken  up  to  die  Supreme  Ccmrt  by  writ  of  error,  by  either 
party,  md  if  die  Supreme  Court  should  be  of  oiunion,  thst 
the  ptiuntiflSi  could  recover  in  this  acdcm  any  of  die  iteatt  of 
their  account^  the  amount  of  such  items  should  be  asceHaiBr 
ed,  and  die  judgment  of  the  Supreme  Court  shoold  be  fiosly 
aridiout  any  relation  to  the  amount  fidund  by  the  veidict;  and 
that  the  defendants  would  make  no  objecdoo  to  the  vrit  ef 
error,  on  the  ground  of  iu  being  taken  out  by  die  piaindfi  to 
reverse  their  own  judgment. 

Chambers  and  WatU^  for  die  plaintiflb  in  error. 

JMetzgary  for  the  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 
TiLOHM  AN  C.  J.  Six  exceptions  were  taken  to  the  opiiiiott 
of  the  Court  below,  which  shall  be  considered  in  the  order 
in  which  they  stand  in  the  record.    ' 

1.  [Here  the  Chief  Justice  read  the  first  bill  of  exception!.] 
On  the  srth  March^  1790,  an  act  was  passed,  to  provide 
tWr  the  safety  of  the  records  of  the  several  counties  in  the 
Coumonwealth,  by  which  the  commissioners  of  each  county 
were  authorised,  with  the  approbation  of  the  Justices  of  the 
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Court  of  Quarter  Sessions,  and  the  grand  jnry,  to  ereet  isig. 
buildings  for  the  safe-keeping  of  the  records  and  papers  be«  Chamimih 
longing  to  die  offices  of  the  prothonotary  of  the  County  Court  *^f' 


of  Common  Pleas,  the  elerk  of  the  Court  of  Quarter  Sti*   ^!£ 


sions,  the  clerk  of  the  Orphans^  Court,  the  recorder  of  deeds,  deMton  of 
and  the  register  for  the  probate  of  wiUs,  &c. ;  and  M  the  said        ^ 
officers  were  directed,  under  the  penalty  of  200/.  to  deposit     aiwm^ 


and  keep  all  the  records  and  papers  belonging  to  their  offices, 
in  the  sidd  buihfings,  as  soon  as  they  should  be  erected.  uHima  iwn- 
And  by  the  same  law  ril  the  before-mentioned  officers,  and  ^* 
dso  the  sheriff  of  each  county,  were  directed,  under  the  pe- 
nalty of  200/.  from  and  after  the  1st  January^  1791,  to  keep 
their  offices  in  the- town  or  place  estabHshed  by  law  for  hold* 
ing  the  Courts  for  each  county.  Before  the  making  of  this 
acty  all  die  county  officers  had  kept  their  offices  in  buildings 
{nrovided  by  themselves,  nor  was  diere  any  law  by  which  an 
dlowance  was  made  to  them  either  for  office  rent  or  for  fuel. 
The  act  of  27tb  March,  1790,  was  made,  not  for  the  benefit 
of  the  officers, but  for  Ihe.pubKc  good;  for  the  preservation 
of  the  records  in  which  Uie  county  was  interested.  And 
inasmuch  as  no  allowance  is  made  by  that,  or  any  other  act, 
dther  for  office  rent,  until  the  public  buildings  should  be 
erected,  or  for  fuel  at  any  time,  it  is  the  opinion  of  the  Court, 
diat  the  phdntiffii  were  not  entitled  to  recover  any  thing,  ei- 
ther for  office  rent  or  for  foel. 

2.  [Here  he  read  the  second  bill  of  exceptions.]  The  opi- 
nion of  the  Court  of  Common  Pleas  was  correct.  The  act  of 
6d)  Aprily  1902,  directs  the  prothonotary  to  give  notice,  by 
public  advertisement,  when  the  acts  of  assembly  and  jour- 
nals come  to  hb  hands,  and  provides,  that  the  county  sh^l 
pay  Ae  expense  of  such  advertisement.  The  same  act 
directs  the  prothonotary  to  take  a  receipt  from  each  person 
to  whom  he  shall  deliver  a  copy  of  the  acts  or  journals,  in  a 
book  to  be  prepared  at  the  expense  of  the  county.  No  other 
aDowance  is  made  to  the  prothonotary  on  account  of  this 
business^  and  therefore  he  is  entided  to  nothing  more. 

3.  [Here  his  honour  read  the  ditrd  bill  of  exceptions.]  The 
Court  of  Common  Pleas  were  right  in  their  opinion.  There 
is  no  law  by  which  the  claim  of  the  pTainti&s  can  be  sup- 
ported. 

4.  [Here  he  read  the  fourth  bill  of  exceptions;]  In  this 
opinion  also,  we  agree  with  the  Court  of  Common  Pleas. 
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1818.      He  that  accepts  a  paUic  office,  takes  it  am  onere.    For  ccr- 

Chamben-     tain  services  fees  are  prescribed  by  law }  for  certain  other  aer- 

^^^'  vices  it  was  not  intended  that  fees  should  be  paid.    It  is  not 

p*^'      true,  that  for  every  service,  officers  are  entitled^to  a  ouanitm 

expeators  of  merutt^  although  no  fee  is  allowed  by  act  of  assemUy ;  -but  it 

^      is  true,  that  in  some  casee^  sanctioned  by  long  custom^  a  quaa^ 

AtjI^w      turn  meruit  was  allowed,  until  forbidden  by  the  present  fee 

ComroiMioii-  bill.    These  principles  were  laid  down  by  this  Court,  in  the 

^2J5^^^2J^  cases  of  Sheri^  Irwin  v.  The  Commissioners  of  Nbrthumber- 

tf.        land  county^  1  Serg*  &f  Rawkn  505,  and  Levy^prothonotary  of 

Northumberland  county  \.  The  same  Commissioners,  antc^SSU 

5.  [Here  he  read  the  fifth  bill  of  exceptions.]  In  this  opi- 
nion, we  perceive  no  error. 

6.  [Here  he  read  the  sixth  bill  of  exceptions.]  At  the 
time  when  the  suits  were  brought,  in  which  these  fees  are 
charged,  the  sums  recovered  on  forfeited  recognisances,  went 
into  the  treasury  of  the  Commonwealth,  and  the  actions  were 
brought  in  the  name  of  the  Commonwealth.  We  can  pcr^ 
ceive  no  reason  whatever^  therefore,  why  the  coun^  should 
be  charged.  The  opinion  of  the  Court  of  Common  Pleas 
was  right. 

But  an  objection  is  made,  which  strikes  at  the  root  of  the 
plaintiffs'  action.  It  is  not  pretended,  that  the  defendants 
made  a  positive  assumption  to  pay  any  of  those  fees.  Will 
the  law  then  imply  a  promise  i  The  commissioners  have  no 
public  funds  in  their  hands.  The  money  of  the  county  is 
kept  by  the  county  treasurer,  and  the  commissioners  pay  the 
county  debts  by  orders  drawn  on  him.  But  the  defendants 
have  no  power  to  draw  orders,  because  they  have  ceased  to 
be  commissioners.  Nor  does  it  appear,  that  they  were  ccnn- 
missioners  at  the  time  the  services  were  performed  for  which 
the  fees,  claimed  in  this  suit,  are  charged.  It  is  impos^Ue 
then,  that  the  law  can  imply  an  assumption  to  charge  them 
in  their  private  capacities ;  and  yet  as  such,  and  in  no  odier 
way  will  they  be  charged,  if  judgment  goes  against  them  in 
this  suit.  Their  being  named  commissioners  in  the  writ,  is 
of  no  importance.  They  are  not  sued  by  any  corporate  name. 
If  indeed  the  commissioners  constitute  a  corporation  liable  to 
be  sued,  the  suit  should  be  against  the  commissioners,  with- 
out naming  them  individually,  and  then  the  judgment  would 
be  entered  in  li)ce  manner.  But  we  give  no  opinion,  whether 
such  a  suit  be  maintainable.    It  would  be  attoided  with  diffi- 
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culties.  The  commissio&crs  not  being  intrusted  with  the  1818. 
funds  of  the  county,  on  what  could  an  execution  be  levied?  Chambert' 
Or  what  would  be  the  benefit  of  a  judgment  against  a  corpo-  ^HHl. 


ration  which  has  no  property?    The  usual  course  has  been,   ^2^„ 
to  apply  to  this  Court  for  a  mandamw^  commanding  the  com-  exeeotonof 
tnissioners  to  draw  an  order  on  the  treasurer.  That  certainly        ^ 
appears  to  be  the  plainest  dourse ;  but  without  deciding,  whe-    ^^^^ 
ther  there  be  any  other  remedy^  we  only  give  our  opinion  at  Comminioii- 
present,  that  this  action  cannot  be  supported.  bSwd^Si- 

Duncan  J.  having  been  concerned  as  counsel  for  the  de- 
fendants in  tfror,  took  no  part  in  the  decision. 


Duncan  against  The  Commonwealth. 


In  Error.  SSS^s. 

WRIT  of  error  to  Franklin  county.  m^  tor^I 

teiy,  it  it  DOt 

Matthew  Duncan^  the  defendant  below,  waa  convicted  oflS^^ettwa- 
adultery  and  bastardy,  but  before  judgment,  received  a  par-  J^J^b^^ 
don  from  the  governor  for  the  adultery.    Having  pleaded  his  midod  wiwa 
pardon,  the  Court  allowed  it,  so  far  as  regarded  the  punish-  wMoommit- 
ment  of  adultery,  but  gave  judgment  against  him  for  ^^^^^0^^^ 
costs.    The  Court  likewise  made  an  (U'der,  that  the  defen-anindietmenf, 
dant  should  pay  to  the  mother  of  the  two  male  bastard  chil-  ^^^^^ 
dreny  twelve  dollars  for  her  lying-in  expenses,  and  one  httn-'>«^«^J*><%- 
dred  and  eighty  dollars  for  the  expenses  of  maintaining  the    Afteraptr- 
said  children,  froni  their  birth,  to  the  day  of  making  the  ©rimf  of  adai- 
said  order,  and  from  that  day,  at  the  rate  of  forty-two  cents  Jeiy,  the 
a  week  for  each  of  the  children,  until  they  should  severally  proeeed  ta 
attain  the  age  of  seven  years ;  and  further,  that  the  defendant  SJ  AenwSoT 


should  enter  into  a  recognisance,  himself  in  four  hundred  (eBanee  of  Um 
dollars,  and  one  good  surety  in  two  hundred  dollars,  condi- ^hiQii^itie 
tioned  for  the  performance  of  the  said  order  and  j^^gw^cnt^^^JJ** 
of  the  Court. 

On  the  removal  of  the  cause  to  this  Court,  three  errors 
were  assigned,  which  are  stsiCed  in  the  opinion  of  the  Court. 
Vol.  IV.— S  L 
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1818. 

Chambers^ 
burg. 

r. 
The  Com- 
moQ  wealth 


tVatts^  Brown^  and  Chambers^  for  the  plaintiff  in  error, 
cited  the  act  of  21st  March^  I772.{a)  act  of  23d  SepUmber^ 
1791,(^)  act  of  11th  Margh^  1807,(c)  Constitution  of  Awn- 
sylvaniaf  art.  2.  sect.  9.  1  Bac.  Bb,  521.  Bastardy  D*  (noU) 
Id.  522.  (note)  ffawi.  b.  22.  ch.  37.  sect.  34.  p.  553.  U 
sect.  35.  2  ffawi.  ch.  35.  sect.  13,  Id.  ch.  37.  sect.  41, 44. 
Dr.  Oroenvelfs  case.(d)  Regina  v.  Watsoru{e)  Rex  v.  JFiA 
cox.(f)    Shackborough  v.  Biggin8.(jg) 

Clark  and  S.  Riddle^  for  the  Commonwealth,  relied  on 
Commonwealth  v.  Roberts.^h)  5  Bac.  Ab.  296.  Pardon.  E. 
5  Bac.  287.  act  of  1705.  sert.  8.(i)  1  Sm.  L.  29.  (oote) 
5  Com.  Dig.  175.  Ludham  v.  Lopez.(k)  Howelv.  Jtmetfj) 
Rex.  V.  Codrtngton.(m)  act  of  1705.(/i)  5  £ac.  -4A.  Par^  -P. 
Dr.  Brinkendale's  case.(o)  act  of  20th  Aprily  1795. (f) 
2  ^ott^i.  ch.  37.  sect.  33, 34. 


The  opinion  of  the  Court  was  delivered  by 
TiLGHXAN  C.  J.  It  is  assigned  for  ertor,  Ist,  ^  That  the 
indictment  is  defective,  in  not  mentioning  the  township  in 
which  the  defendant  resided,  when  the  offence  was  commit- 
ted.**  This  is  said  to  be  necessary,  becau4e  the  fine  for  adul- 
tery is  to  be  divided  between  the  Commonwealth,  and  the  su- 
pervisors of  roads  of  the  township.  By  the  act  of  31st  March^ 
1 772,  the  fine  was  to  be  divided  between  the  goremor,  and  the 
overseers  of  the  poor  of  the  township,  where  the  offuider  re- 
sided at  the  time  of  committing  the  offence.  But  in  the  place  of 
the  overseers  of  the  poor,  the  supervisors  of  roads  were  sub- 
stituted, by  the  act  for  erecting  a  poor  house  in  FrankBn 
county,  passed  11th  March^  1807.  It  is  not  necessary,  how- 
ever, that  the  township  should  be  laid  in  the  indictment,  be- 
cause the  Court  may  ascertain  the  place  of  the  defendant's 
residence,  otherwise  than  by  the  verdict  of  the  jury.  There 
is  no  error  therefore  in  omitting  it. 

2.  The  second  error  assigned,  is  in  the  judgment  {or  costs. 
It  is  contended  on  behalf  of  the  Conmion wealth,  that  the 


(4J)  Pwrd.  M,  «. 
.,A)  RiMtTt  7%.  ess. 
(c)  8  Car,  U  Bi:  64. 
(J)  1  LtL  Jtaym.  Sti. 

(/)  «  Soft,  45S. 
(^)  Cr».  iEiia.  630. 


(0  lSm.L.9!T,U. 
(t)  I  Str.  519. 

(«)  CW.  Car.  W. 
(n)  1  JMilL  L,  47. 
(•)  Ct%.  Car.  9. 
ip)  Pm-d.jtk  15^. 
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right  to  the  costs  was  vested  in  the  officers  to  whom  they  1818. 
were  due,  and  therefore,  the  governor  neither  intended,  nor  Chambers- 
had  he  power  to  remit  them.     If  the  right  was  vested  in  the  -— ^ 


officers,  I  agree  that  the  Governor  had  no  power  to  affect         ^. 

their  right.    But  whether  the  right  was  vested,  is  the  ques-    'T^*^  c°"{; 

tion*    And  I  take  tt,  that  it  was  not  vested  before  judgment, 

and  when  the  defendant  pleaded  his  pardon,  judgment  ought 

not  to  have  been  given.    Thus  is  the  law  laid  down  in  Cro, 

Car,  9.  and  199,  ^^  Costs  for  which  judgment  has  been  given, 

are  not  remitted  by  a  pardon  of  the  offence,  subsequent  to 

the  judgment,  because  there  was  an  interest  vested  in  private 

persons,'** 

3.  The  third  error  itssigned,  is  in  the  order  respecting  the 
support  of  the  bastard  children.  This  order  is  in  the  usual 
form,  and  the  only  question  is,  whether  after  pardon,  the 
Court  had  a  right  to  make  it.  Where  there  are  several  of- 
fences, the  governor  may  pardon  one,  and  not  the  other,  and 
where  the  punishment  is  divided  into  distinct  parts,  he  may 
remit  a  part.  Bastardy  cannot  properly  be  called  a  different 
offence  from  adultery.  The  bastard  is  begotten  in  the  act  of 
adultery,  and  his  birth  is  the  consequence  of  it.  But  the 
punishment  of  adultery,  and  the  order  to  maintain  the  child, 
are  quite  different  things.  A  fine  and  imprisonment  are  in- 
flicted as  the  punishment  of  the  crime^  the  order  for  main- 
tenance  is  intended  for  the  enforcement  of  a  moral  duty^ 
and  the  protection  of  the  public  from  expense.  There  may 
be  propriety  therefore  in  remitting  the  punishmenty  when  it 
would  be  improper  to  dispense  with  the  maintenance.  The 
pardon,  in  question,  is  of  the  adultery^  but  no  mention  is 
made  of  the  expense  of  mair^enance ;  and  they  are  things  of 
so  different  a  nature,  that  one  cannot  be  said  to  be  included 
in  the  other.  The  order  for  maintenance,  is  collateral  to  the 
judgment  for  adultery.  The  Court  therefore  might  proceed 
to  make  the  order,  although  they  could  not  lawfully  ^ve  the  . 
judgment.  If  the  order  were  part  of  the  judgment,  the  par- 
don would  have  stopt  all  further  proceedings,  nor  perhaps, 
vrouM  it  be  in  the  power  of  this  Court  to  reverse  tne  judg- 
ment for  costs,  without  reversing  the  order  for  maintenance^ 
because  it  was  decided,  in  the  case  of  Jackson  Vi  The  Com" 
monwealthj  2  Binn.  79,  (where  the  defendant  was  sentenced 
on  a  conviction  of  adultery,  to  pay  a  fine  of  one  hundred  and 
fifty  dollars,  and  to  be  imprisoned  three  months  at  hard  la" 
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1818.     iour^  that  the  jadgment  could  not  be  reversed  in  part,  mi 
Ckmitn'     affirmed  m  part.    I  give  no  ojninoiiy  howerer,  on  diis  poiof; 
^21——   foj*  it  may  deserve  farther  consideration,  whether,  even  in  a 
^J*^     criminal  case,  the  judgment  may  not  be  reversed  oa  tp  cm^ 
TbtCdm-   md  affifmed  as  to  the  rest,  or  vice  venm.    In  die  present 
case,  I  consider  die  order  for  maintenance,  as  akogether  dif- 
tinct  from  the  judgment  for  costs,  and  am  dierefore  <^  opi- 
nion! that  the  judgment  for  coals  should  be  reversed,  and  die 
order  for  expenses  and  maintenance^  affirmed. 

Judgment  for  costs  reversed,  and 
order  of  maintenance  affirmed. 


Shoemaker  against  Meter. 


Octobers.  In  ErROR. 

A  niieof  tr-         WRIT  of  error  to  Adams  county,  in  an  action  of  cove- 

DitrMMMi  nil* 

derthetetof  nant   brought  by  Jacob  Meyer ^  the  defendut   in  emi^ 

iMo!u^  against  yoAn  Shoemaker,  to  Auguet  term,  1S13.    On  the 

▼i*«^>J     ^7th  September^  1813,  it  was  referred  under  dK  aHbilndoo 

rab^^^  act  of  20th  March,  1610.     The  rule  of  aibitntiaD,  intend  itf 

So  virfto^  die  usual  submission  of  *♦  all  matters  in  varkace  in  dieca»e 


between  the  between  the  parties,"  contained  a  submission  of  "all 
Sufe/Tn-  ters  in  variance  between  the  parties  in  the  eavae.^'  Thear- 
^^S^i^^bitrators  met,  and  after  having  investigated  the  csac,'«war4- 
rittieeinthe  ed  to  the  plaintiff,  die  sum  of  1165A  139.  to  be  paad  in 
^^^^atiet!^^  twelve  annual  pajmients,  commencing  on  the  tat  ifpft/,  l^l^- 

An  awntl 


nejr  to  be  ptid     A  rule  was  obtained  on  the  15th  Noxenilftr,  t€15|  to  shev 
xa[ent!^foii.<^a^c  whythis  award  should  not  be  set  aside,  whieh  Wis  ittt- 
missed.    The  defendant  took  a  writ  of  error. 

• 

Dobbin,  for  the  pkuntiff  in  error,  ^:ontended,  1.  Ttatlte 
arbitration  act  being  in  derogad6n  of  the  xoimnen  laWf  to 
provision  should  be  strictly  pursusd  ;  that  the  vari«K*  to 
the  present  instance,  between  the  law  and  the-aubmissfcm  was, 
not  in  language  merely,  but  in  substance,  inasmuch  as  the 
submission  comprehended  all  matters  in  variance  between  the 
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pttties,  whether  they  formed  the  subject  of  that  suit  W  Bot,     isig. 
and  the  design  of  the  law  was  to  confine  ^bt  jurisdiction  plfctoMiAwv. 
the  arbimtors  to  those  aoatters  alone,  for  which  the  suit  was  ^^^' 
brought.    To  sustain  this  award  would  be  to  give  to  the  art>i* 


v. 


trators  a  jurisdiction  which  by  law  they  do  not  possess.    He     Msm. 
citedf  Kydon  Awards ^  98.     TetUr  v.  Rapsanyder^d)    Mu^ 
dinger  v.  Kinfn€r.(b)    Geyger  v.  Stoy.{c) 

2.  Thai  the  serass  in  which  the  rule  was  expressed,  had 
begotten  another  error,  which  was  fatal  to  the  award.  They 
were  caknlated  to  deceive  the  arbitrators,  by  nudcing  them 
suppose  that  th^  were  competent  to  settle  all  disputes  be^ 
tween  the  parties,  andthey  had  actually  awarded  the  payment 
of  a  debt  which  was  not  due.  This  appeared  from  the  award 
itself.  The  suit  was  brought  to  Augtut  Term,  18ia,  and  the 
£rst  instalment  was  directed  to  be  paid  on  the  1st  Aprils 
1815. 

Cmai&atjfik  the  defendant  in  evor,  answered,  diat  refer- 
«MDes,  being  oakokted  to  compose  difibreaoes  ought  not  to  be 
«ibje€ted  to  a  fuce  eriticbm ;  that  by  afiw  and  liberal  con- 
^tructiMi,  this  was  a  reference  only  of  matters  in  variance  in 
this  particular  suit ;  that  the  language  of  the  rule  was  indeed 
snpafck  of  two  constructions,  but  that  which  suf^KMrted  the 
fnoeedhqp  ought  to  prevail;  and  that  the  act  of  S9th  March^ 
1809,(J)  aoEdioriaed  arbitrators  to  be  chosen,  ^  for  the  hear- 
ing and  detesmining  of  ^aU  matters  in  variance  between  the 
-poties  -in  such  snit  or  action,"  and  yet  it  had  never  been  sup- 
poeed,  that  diey  could  iiiqnire  into  «ny  thing  but  the  mat- 
tets  in  controversy  in  the  suit  in  which  they  were  appointed. 

That  aUiough  the  first  payment  was  directed  to  be  made 
at  a-fiiture  day,  it  did  not  follow  that  the  money  was  not  due ; 
and  diat  in  arbitrations  out  of  Court,  an  award  to  pay  Bftoney 
at  a  fiiture  day  was  good.  Booth  v.  Gamett^e)  That  the 
aoit  was  imouj^  for  not  giving  security  to  pay  money  by  in- 
atnhnents,  according  to  articks  of  agreementy  and  the  arbitra- 
tofs  having  all  the  powers  of  judge  and  jury,  had  a  right  to 
do  justice  hetween  die  parties,  as  a  court  of  chancery  would 
•do;  and  dus  Court  would  carry  the  substance  of  the  award  infto 
<Bect  by  moulding  it  into  proper  form  for  judgment.  MichUr 
▼•  Ch0nbertiiu{f) 

(a)  1  DaU.  9^5.  id)  Purd.  Jib.  S. 

(B)  4  Mm^  K  (e)  t ».  ieS9. 

{c)lJ}aB.i$  (a)  e  Mm.  34. 
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1818.  In  reply  it  was  sud,  that  the  act  of  1810,  under  which  this 

Ckambert-  suit  was  arbitrated,  corrected  the  expressions  of  the  act  (i 

*^^*  1809,  and  therefore  the  argument  to  be  drawn  from  that  act 

^^*i!^'^**  was  against  the  opposite  party. 


The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  An  exception  is  taken  to  die  farm  of  the  rule 
of  reference,  which  contains  a  submissioo  of  ^  all  matten  in 
variance  between  the  parties  in  the  cause,''  which  it  is  said 
is  a  substantial  variance  from  the  provisions  of  the  act  which 
gives  a  reference  of  «^  all  matters  in  variance  in  the  cauMty  be- 
tween the  parties/'  However  this  critical  nicety  may  stand 
as  to  references  at  common  law,  or  under  other  acts  of  as- 
sembly, it  is  sufficient  that  the  present  exception  was  taken 
in  The  administrators  of  Steigleman  v.  Wolfersberger,  dc- 
cided  at  the  last  May  Term,  in  Lancaster,  in  which  it  was 
not  sustained. 

But  a  more  substantial  ebjecUon  to  this  awarfl  is,  Aat  the 
arbitrators  have  awarded  the  damages  to  be  paid  by  instti- 
ments.  The  report,  if  unappealed  from  for  twenty  days,  be- 
comes a  judgment^  without  any  act  of  the  Court  to  be  done 
previous  to  execution.  The  award  itself  is  a  judgmeaft.  The 
arbitrators  possess  precisely  the  same  powers  that  the  Coart 
and  jury  do,  and  must  exercise  it  in  the  same  msmner ;  for  m 
appeal  is  given  to  the  Cour%  where  the  cause  b  to  be  tried  in 
the  usual  manner,  and  it  would  be  absurd  to  suppose  the  in- 
ferior tribunal  had  power  greater  than  the  superior,  or  (fife- 
rent  either  in  extent  or  the  manner  of  exercbing  H.  The 
defendant  objects,  that  from  the  face  of  the  award  it  appears 
the  plaintiff  brought  hb  suit  before  any  thing  was  due  -,  and 
it  is  answered,  that  as  no  declaration  was  filed  it  is  imposn- 
bie  to  say  what  kind  of  case  was  laid  before  the  arbitraton, 
and  that  on  the  authority  of  Ifichter  v.  Chaimberlinj  an 
award  will  be  supported  en  die  presumption,  diat  a  cause  of 
action  was  laid  before  the  arbitrators  sufficient  to  justify  the 
award,  if  such  a  cause  of  action  might  in  anywise  have  exist- 
ed. Hence  it  is  contended,  that  the  breach  for  which  damages 
were  given  may  have  been,  and  in  fact  was,  (aldKMigh  it  does 
not  appear  tnm  the  record,)  the  refusal  of  tiie  defendant  to 
execute  a  mortgage  to  secure  tiie  payment  of  the  sums,  at  the 
several  times  stated  in  the  award.  Supposing  it  to  be  so ; 
the  question  is,  what  verdict  could  a  jury  give  for  a  breach 
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so  afisigned.  Before  the  stat.  8  and  9  W.  S  even  in  an  action  1818. 
of  debt  for  a  penalty  for  ihe  breach  of  covenants  to  be  per-  Chambert* 
formed  at  different  times,  or  monies  to  be  paid  by  instal-  ^^^' 
ments,  the  verdict  and  judgment  were  for  a  gross  sum^  and  Shomakm. 
the  plaintiff  took  out  execution  for  the  whole ;  for  a  plaintiff  Mbtxe 
could  assign  only  one  breach,  and  if  he  assigned  several,  the 
declaration  was  bad  for  duplicity,  one  breach  being  a  for- 
feiture of  the  whole  penalty.  It  is  a  general  principle,  that 
where  there  is  but  pne  breach,  the  damages  must  be  entire. 
Our  act  of  assembly,  which,  in  substance,  follows  the  Eng- 
lish, statutes  like  it  relates  to  penalties,  and  has  nothing  to  do 
with  actions  of  covenant,  in  which  the  plaintiff  may  assign  as 
many  breaches  as  he  is  able  to  prove.  But  even  in  that  case^ 
the  damages  are  recQverable  immediately^  and  there  is  judg. 
ment  accordingly.  I  know  not  any  case  in  which  a  Court 
would  render  judgment  on  a  verdict  for  damages  payable  by 
instalments.  Even  on  debt  for  a  penalty,  the  judgment  is  for 
the  whole  penalty,  as  a  personal  debt,  although  the  Court 
having  a  controul  over  the  execution,  permits  the  instal- 
ments to  be  recovered  separately  as  they  fall  due.  Now 
here  the  case  put  by  the  plaintiff's  counsel,  on  which  it  is 
said  this  award  may  be  supported  was,  that  of  a  single 
breach  of  covenant,  in  not  executing  a  mortgage  to  secure 
payments  to  be  made  at  future  periods^  and  not  even  sepa- 
rate breaches  for  the  non-payment  of  the  money ;  for  in  the 
latter  case  the  defendant's  objection,  that  the  suit  was  brought 
too  soon,  would  be  unanswerable.  The  breach  being  entire, 
the  damages  must  be  so  too.  But  it  is  said,  that  the  award 
ia  for  a  gross  sum,  and  that  the  paying  by  instalments  m^  be 
rejected  as  surplusage.  This  would  be  to  take  an  unwarrant- 
able liberty  with  the  intention  of  the  arbitrators.  The  ms^n- 
ner  of  payment  was  a  substantial  consideration  in  making  up 
their  award,  and  by  rejecting  it  we  would  subvert  their 
whole  intention.  Nor  can  we  support  this  award  on  the 
ground  that  a  court  of  chancery  would  decree  a  specific  exe- 
cution of  the  contract,  and  that  the  arbitrators  have  done  so 
substantially,  by  giving  the  lien  of  a  judgment  for  securing 
the  payment  of  the  same  sums  and  at  the  same  times  for  the 
securing  of  which  a  mortgage  ought  to  have  been  given.  In 
this  State,  the  Courts,  (though  clothed  with  chancery  powers,) 
from  the  very  nature  of  the  common  law  forms  of  proceeding 
to  which  they  are  restricted^  cannot  give  relief  in  many  cases 
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lili*  io  which  chancery  wooU  aflbid  it.  In  an  action  of  covenant, 
damages  alone  can  be  obtained,  and  by  this  n&eans  it  is  im- 
pMsible  to  enforce  a  specific  execorion  of  the  contract 


Judgment  reversed 


I  Hall  and  otfMra  against  Powel. 

In  Error. 

Whewtiie  THIS  case  came  before  Ae  Court  on  a  writ  of  enorto 
^SSSl^ti'  ^  Common  Pleas  of  Huntingdon  coiUKy.  The  opinion  of 
^^T^Jj^*^  the  Court  below  was  filed  agreeably  to  the  act  of  assembly, 
TeydiflerfrQaiand  came  up  widi  the  record. 


^BOfc  It  was  an  ejectmei^  brongfat  by  the  defendant  in  error, 
tbeC^rm  yohn  if.  Powely  n^gAmX  Thonuu  Holly  Jacob  Tiiybr,and 
MmhlSim^^^J^  Ci^rWn,  to  recover  a  body  of  lands  which  he  cUmed 
beettiBtea-  under  five  warrants,  of  various  dates,  in  the  mane  of  Htwry 
S^oot.  Boquety  on  which  surveys  were  made  and  patents  issued. 
whMbnafc^  Yhe  title  was  regular^  deduced  to  the  pUintiff,  and  it  was 
dceidt.  conceded,  that  it  was  indisputable  for  whatever  extent  of 
«<^\u^^'land  was  embraced  by  ft.  The  controversy  was,  wliecba* 
SSjCT^^^*^  tide  covered  the  land  in  dispute.  It  was  adaitted  by 
poted  to  eon-  the  defendants,  diat  certain  lines  were  run  and  marioed  on 
^^^Itoi^  the  ground,  but  they  contended,  that  the  surveyor,  aterwsfds, 
"^  ^  ^  a"  ^^^^^^^^^7  varied  from  those  lines,  and  retimied  the  surveys 
B,^^ilS  A  B  diferently,  and  tiiat  Ae  plaintiff  was  not  entided  to  recover 
S^^Si^  beyond  the  lines  and  courses  exfn-essed  in  his  retmn  oi  sir- 
qoaAtiMT  n*  vey  and  patent  Much  evidence  was  given  at  the  trial,  of 
onboS'tUh?  which  it  is  necessary  to  state  only  a  small  part.  It  appeared, 
widJSdkT'**^  to  April  Tmn,  1800,  ejectments  had  been  brongfat  by 
Mte  vith  hu  Elizabeth  Powely  under  whotn  the  pbuntiff  claimed,  agarait 
iMie  of  ail  ^  Thomas,  Williamt  and  Nathan  Hall^  who  were  settlied  on  one 
MHoifteoC  ^^  *>io«*c  of  the  surveys,  and  against  Jmnes  Browne  who  w» 
If  the  right- also  settied  on  one  of  the  surveys.     In  the  following  Mtgt 

ful  owner  of  a 

traetoflaodb 

ia  Mtual  posMirion  cC  a  part,  he  la  in  eonstniotife  and  Hegal  poneaiioii  of  the  vholSy  «Ble«ha 

la  aetoally  diswised{  hut  if  a  man  eater  wrongfully  into  the  poneasion  of  another,  bin  pun  twin" 

doea  net  extend  beyond  hia  wtnal  enakanrea  and  improTcmeoU,  and  the  atalote  of  BmhiftiQos  vtl 

protect  M  other  \ '  " 
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jodgments  were  entered  against  the  defendants,  who  agreed      1818. 
to  take  leases  from  the  plaintiff.     The  lease  to  the  HaUs^  Chambtra^ 
which  was  dated  May  27,  1800,  and  was  renewed  in  1803,5JJJ£;___ 
was  of  "  that  certain  plantation,  situated  on  the  waters  of  Big   ^^„ 
TTrouffh  Creek^  in  Union  township,  containing  about  two  hun-         v, 
dred  and  thirty  acres,  be  the  same  more  or  less,  now  in  the 
possession  of  Thomas  HalU*    Thomas  Hall  and  his  brothers, 
for  whom  he  was  authorised  to  act  in  relation  to  the  lease, 
were  in  possession  of  land  on  both  sides  of  the  disputed  line. 
The  lease  to  Brown  was  dated  June  £d,  1800,  and  was  for 
«^  all  that  certain  plantation  or  part  of  a  tract  of  land,  situate  on 
Big  Trough  Creek  waters,  supposed  to  contain  about  twenty 
acres,  more  or  less,  now  in  the  occupancy  of  the  said  James 
BroPttm^    Brovnty  also,  was  in  possession  of  land  on  both 
sides  of  the  disputed  line*     About  twenty  acres  were  admit- 
ted to  be  within  the  plaintiff's  survey,  but  his  house  and  more 
than  twenty  acres  of  land,  were  on  the  other  side  of  the  line. 

The  President  of  the  Court  of  Common  Pleas,  (Walkbu,) 
in  charging  the  jury,  laid  down  the  law  involved  in  the  case, 
in  the  following  manner. 

1.  <^That  if  a  surveyor  marks  comers  and  lines  on  the 
ground,  and  makes  a  return  calling  for  some  of  them,  it  is  to 
be  presumed,  that  he  returns  by  the  marked  lines  and  comers^ 
for  otherwise  he  would  deceive  his  employers.  If  the  sur« 
veyor  had  intended  to  cut  off  land,  why  not  call  for  posts  f  If 
he  had,  there  would  have  been  no  difficulty ;  but  his  leaving 
out  land  and  yet  calling  for  the  marked  comers,  is  a  gross 
fraud,  if  he  left  out  any  land  included  in  such  lines. 

2.  ^^  That  where  lines  and  comers  are  to  be  found  on  the 
ground  they  cannot  be  departed  from,  though  there  may  be 
some  variance  in  the  courses ;  and  if  the  waters  are  found  to 
agree  with  the  lines  and  comers  returned,  this  is  strong  evi- 
dence of  a  survey  actually  made. 

3.  ^«It  is  an  invariable  rule,  that  where  two  comers  are 
established,  the  course  is  to  be  disregarded,  especially  in  a 
closing  line.  By  taking  this  course  and  running  from  the 
post  to  the  white  oak,  the  course  is  varied,  and  the  distance ; 
but  you  preserve  all  the  courses  and  lines  except  one. 

4.  ^  If  a  lease  be  given  for  a  tract  more  or  less,  and  there 
is  at  the  time,  more  than  the  quantity^  and  the  party  occupies 
land  on  both  sides  of  the  line  disputed,  under  the  lease^  unless 

Vol.  IV.— S  M 
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1818L     the  lease  specifies^  or  unless  it  is  proved,  that  a  part  was 
Chmbtf'     excepted^  it  must  be  considered  as  a  lease  of  the  whole,  and 

^^^' the  kssee  must  give  up  the  whole. 

•ad'olSerf       ^*  "  Where  a  man  claims  by  improvement  adversely,  and 
v-        has  not  his  pretentions  marked  out  by  lines  or  a  survey,  he  is 
only  protected,  (by  the  act  of  limitations,)  as  far  as  is  covered 
by  houses,  and  fields,  and  actual  possession." 

Burmide^  for  the  plaintiffs  in  error. 

1 .  The  charge  of  the  Court  below,  in  laying  down  the  law 
in  general  and  unqualified  terms,  that  courses  and  distances 
were  to  be  disregarded,  where  there  were  marked  lines  and  coc« 
ners  on  the  ground,  and  that  the  rule  was,  invariably  to  adbeee 
to  those  lines  and  comers,  stated  it  much  too  broadly,  and  in- 
trenched upon  the  province  of  the  jury,  whose  business  k 
was  to  decide,  whether  or  not  part  of  the  land  was  inten- 
tionally thrown  out.    As  respects  this  case,  the  law  was  cer- 
tainly erroneously  stated,  for  according  to  the  plaintiff's  claim, 
every  line  in  the  survey  was  changed.    The  surveyor  was 
not  bound,  as  the  Court  declare,  to  return  all  the  land  within 
the  marked  lines,  when  the  warrant  was  for  900  acres  and 
the  lines  included  400  acres.    So  far  from  being  a  firand  on 
the  warrantee  to  neglect  to  do  so,  to  have  done  so,  would 
clearly  have  been  a  fraud  on  the  Commonwealth,  and  in 
direct  violation  of  the  order,  made  before  the  return  of  this 
survey,  not  to  return  more  than  ten  per  cent.    Tbe  lines  ex- 
pressed in  the  return  of  survey  and  the  patent,  designated 
and  limited  the  plaintiff's  tide,  and  he  is  bound  by  them. 
That  such  is  the  law  may  be  collected  from  several  cases  de- 
cided in  this  Court.  Lcauteof  M^Rhtav.  Plummcr.(a)  Mor- 
ris V.  Thomas, (b)    Lessee  of  Davis  v.Bunerbach»(c)   Lesste 
of  Duncan  v.  Curry.(d) 

.  2.  It  was  also  error  to  say,  as  applied  to  this  case,  that  a 
lease  of  a  tract  of  land  of  20  acres,  more  or  less,  includes  the 
whole  tract,  unless  some  part  is  particularly  excepted*  Bnram 
had  more  than  20  acres,  with  his  house,  lying  out  of  the  dis- 
puted line,  and  about  20  acres  more,  within  that  line.  The 
latter  was  evidently  the  land  intended  to  be  leased^  and  this 
the  jury  should  have  been  permitted  to  pass  upon. 

(o)  1  Sum.  «r.  (c)  9  Teatet,  «W. 

(b)  5  JSkm.  77.  (d)  9  Mm.  81. 
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3.  But  the  most  important  error  committed  by  the  Court  1818. 
of  Common  Pleas,  was  in  that  part  of  their  opinion  which  Chamber^' 
confines  the  protection  of  the  act  of  limitations  to  land  actually  ^"'''^•^ 

included  wiUiin  inclosures.  Entry  with  a  view  to  settlement, 

lays  the  foundation  of  a  title  greatly  favoured  in  Pennayha'-  v. 
mtf,and  gives  an  inceptive  right  to  the  whole  tract.  Wood- 
land is  absolutely  necessary  to  the  enjoyment  of  that  which 
is  cleared,  and  a  person  holding  the  cleared  land  as  an  im- 
prover, is  considered  to  be  in  aaual  possession  of  the  adjoin- 
ing woodland  used  by  him,  and  may  support  trespass  for  it 
The  entry,  therefore,  of  a  man  who  has  no  title,  is  an  ouster 
of  the  owner  from  the  whole  tract*  At  all  evenu,  what  was 
the  extent  of  the  defendant's  possession,  and  whether  or  not 
it:  was  adverse,  ought  to  have  been  left  to  the  jury.  He  cited 
Vandyck  v.  Van  Beuren,{a)  Jachon  v.  Bowen.(b)  Jackson 
V.  Ved(kr.{c)    Stuyvesant  v.  Dunhafn.(d) 

■r  ' 

T\)d  and  Tftompaan^  for  the  defendant  in  error. 

The  defendants  below  were  perfectly  aware,  that  they  were 
setding  on  patented  land.  The  plaintiff,  and  those  under 
whom  he  claimed,  had  always  paid  the  taxes,  and  the  marked 
lines  were  doubtless  known.  In  1800^  ejectments  were 
brought  against  the  tenants,  who,  after  having  taken  the  ad- 
vice of  counsel,  confessed  judgments  and  took  leases.  There 
was  then  no  dispute  about  lines ;  the  marked  lines  were  then 
considered  by  all  as  the  boundaries. 

That  the  law  was  correctly  laid  down  in  relation  to  the 
first  point,  does  not  admit  of  a  doubt.  The  natural  and. ar- 
tificial marks  upon  the  ground  have  always  prevailed ;  the 
return  of  survey  being  no  more  than  evidence  of  the  appro* 
priation  of  the  land,  liable  to  be  controuled  by  the  actual  sur- 
vey. All  the  land,  therefore,  within  the  marked  lines,  will 
pass  to  the  grantee,  by  a  deed.  So  the  law  was  laid  down  in 
The  lessee  ofToder  v.  Fleming^{e)  where  it  was  treated  as  a 
point  completely  determined  by  a  variety  of  judicial  deci- 
sions. Nor  is  it  in  any  manner  shaken  by  the  case  of  M^Rhea 
V.  Plummerj  in  which  the  point  decided  was,  that  in  making 
a  new  survey  which  is  bounded  by  an  old  one,  it  is  not  ne- 
cessary, a  second  time,  to  mark  the  lines  of  the  old  survey ;  or 

(a)  1  Caine9, 90.  {d)  9  JokitM,  63. 

\b)  I  Cflintff,  358.  (<?)  2  Teaten,  311. 

(c)  3  /oAnt.  8. 
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1818.      by  any  of  the  cases  cited  on  the  opposite  side.    The  same 

Chambert*     rule,  a  rule  founded  in  certainty  and  convenience,  prevails  in 

^^'  several  other  states.  Shawv.  Clements  j^d)  Herbert  it.  Wise.(jk) 

J^^;^   Bastin  v.  Chrutie.{c)  Smith  v.  Murphy. {d)  Baker  v.  Lessee 

V.         of  Glascock.{f) 

owxi^         With  respect  to  the  act  of  limitations,  it  was  of  no  coi»e- 
quence  whether  the  charge  was  right  or  wrong,  because  the 
jury  were  of  opinion,  that  there  was  no  adverse  possession 
for  twenty-one  years^  even  of  the  defendant's  houses  and  en- 
closed lands.     But  if  it  be  of  importance,  the  charge  was 
right.    The  return  of  survey  and  patent  gave  a  constructive 
possession^  which  continues  as  to  every  part  of  the  tract  not 
in  the  actual  possession  of  another.    The  question  is,  what 
is  an  adverse  possession,  within  the  meaning  of  the  act  of 
limitations  ?    In  New  Torky  several  decisions  have  restrained 
the  tide  by  possession  to  the  true  grounds.     He  who  claims 
by  adverse  possession,  must  shew  by  strict  proof,  that  he  en- 
tered adversely,  and  has  continued  to  hold  under  a  hostile 
claim.     An  enclosure  by  a  possession  fence,  made  by  felling 
trees  and  making  them  lap  over  one  another,  will  not  take 
away  the  owner's  right  of  entry  after  twenty  years.    There 
must  be  a  real,  substantial  enclosure,  an  occupancy,  z  fosses- 
sio  pediSy  definite,  actual,  and  positive,  to  constitute  such  an 
adverse  possession  as  will  countervail  a  legal  title.  Brandts* 
Ogden.(^f,)   Jackson  v.  Schoonmaker.{g)    yackson  v.  Ganse' 
voort.(h)     In  the  present  case,  the  possession  was  not  ad- 
verse ;  it  was  with  the  full  knowledge  of  the  plamtiflTs  title 
and  boundaries.    The  defendants  never  entered  with  a  view 
to  gain  a  title  by  improvement.     On  the  contrary,  they  ex- 
pressly recognised  the  plaintiff's  tide,  by  taking  leases  and 
confessing  judgments,  and  these  leases  unquestionably  com^ 
prehended  all  the  land  held  by  them.  They  were  so  express- 
ed ;  they  were  for  plantations  containing  so  many  acres,  toort 
or  less,  in  the  occupancy  of  the  lessees,  and  must  be  con- 
strued to  embrace  all  the  land  held  by  fliem,  without  regard 
to  any  particular  number  of  acres. 


(a)  1  CaiL  438.  («)  1  ffen,  ^  Munf,  177. 

(6)  3  CaU,  342.  (/)  I  Johnt.  158. 

(c)  Taylor,  116.  {g)  S  Johtit.  334.    4  Johnt,  390.  S.  C. 

(rf)  Taylor,  30^.  (*)  3  /«Afit.  Com.  109. 
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The  opinion  of  the  Court  was  delivered  by  1818. 

Duncan  J.  The  President  of  the  Coortof  Common  Pleas,  dambtn' 

Iiaving  filed  of  record  the  charge  of  the  Court,  under  the  ^'y- 


act  of  assembly,  it  is  brought  up  for  revision  by  this  Court,   ^^^L, 
and  the  errors  in  law  now  assigned,  are,  1st.  That  the  Court        v. 
erred  in  stating  it  to  be  a  matter  of  law,  **  that  if  a  surveyor     ^^^"• 
marks  comers  and  lines  on  the  ground,  and  makes  a  return, 
calling  for  some  of  them,  it  is  to  be  presumed,  that  he  re* 
turns  by  the  marked  lines  and  comers ;  for  otherwise  he 
would  deceive  his  employers.    If  the  surveyor  intended  to 
cut  off  land,  why  not  call  for  posts?  if  he  had,  there  would 
have  been  no  difficulty;  but  his  leaving  out  land^  and  yet 
calling  for  the  marked  corners,  is  a  gross  fraud,  if  he  left  out  * 
any  land  included  in  such  lines."    In  thb  State,  the  natural 
and  artificial  boundaries,  the  monuments  described  as  the 
boundaries  and  limits  of  a  survey,  in  general  form  the  only 
evidence  of  a  survey.    To  these  limits,  thus  retumed,  the 
survey  extends,  whatever  may  be  the  courses  and  distan- 
ces expressed  in  such  return ;  and  this  is  the  common  law  of 
the  land.     If  unbroken  usage,  and  a  uniform  course  of  judi- 
cial decisions  can  make  the  law,  then  this  was  properly  de- 
cided by  the  Court,  to  be  a  general  rule  of  property.    On 
this  head,  I  shall  content  myself  with  referring  only  to  one 
decision  of  the  Court.  Jdageehan  v.  LcMsee  of  Adorns^  2  Binn. 
109.  A  survey  and  patent  of  one  Conradf  which  were  given 
in  evidence,  called  for,  as  the  place  of  beginning,  a  black  oak 
on  the  State  line,  thence  by  the  same  130  perches,  to  a  post. 
The  plaintiff  below,  offered  to  prove  that  the  black  oak,  and 
the  marked  line  run  from  the  black  oak,  were  not  on  the  State 
line,  but  about  dO  perches  east  of  it ^  and  the  evidence  was 
admitted,  and  the  plaintiff  recovered  according  to  the  marked 
line.     The  judgment  was  affirmed  by  the  unanimous  opinion 
of  the  Court,  who  stated  that  this  had  been  so  settled  many 
times.    This  is  not  peculiar,  to  Fennsylvama.    In  Mc^sachu^ 
settSy  the  same  rule  prevails.  Howe  et  ah  v.  Bast.  2  Mass. 
Sep.  380.  The  Court  there  consider  it  as  an  established  rule 
of  constmction,  that  where  a  deed  describes  lands  by  its  ad- 
measurement, and  at  the  same  time  by  known  and  visible 
monuments,  the  latter  shall  prevail ;  and  declare  that  it  had 
been  long  and  invariably  held,  that  in  case  of  a  variance  in 
the  description  of  land,  between  the  monuments  and  the  length 
of  lines,  the  former  are  to  govern,  and  that,  without  any  xzt* 
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1818.  iation  to  the  quantity.  The  corner  trees  here  ^are  tfie  vistbk 
CAuwim  bounding  trees,  and  allowed  land  marks,  which,  by  our  laws, 
^*^^'  to  remore,  is  made  an  indictable  offence. 

^HiW^       Second  error  assigned.    The  Court  state  the  Isw  to  be, 
<«that  where  lines   and  comers  are  to  be  found   on  the 
ground,  they  cannot  be  departed  from,  though  ttere  may  be 
some  varkoiee  in  the  courses,  and  if  the  waters  are  found  to 
agree  with  die  lines  and  comers  returned,  this  is  strong  evi* 
dence  of  a  survey  actually  made."    So  has  thelawever  I 
held.    The  question  has  been  frequently  agitated,  and  is  i 
put  at  rest.    The  field  notes,  the  original  plots  made  by  the 
surveyor,  the  survey  r^umed^  and  the  patent,  are  oidy  evi- 
dence of  the  survey.   The  real  survey,  Ae  primary  evidence^ 
is,  the  marks  on  the  ground.    In  Toder  v.  jF7<rmmf  ,  before  Ship* 
FEK  and  Yeates,  Justices,  at  Msi  Prhu,  at  LtvniUwn,  17M, 
2  Sm.  L.  856,  the  question  occurred,  whether  die  preten- 
sions of  a  party  shoidd  be  determined  by  the  courses  aaddta^ 
taaces  expressed  in  the  return  of  survey,  or  by  the  mafked 
tfees,  and  lines  actuaUy  run ;  and  thus  was  the  law  laid  down 
foy  these  Judges,  whose  experience  in  qu^tions  of  this  na- 
tore,  was  greater  than  that  of  any  men  now  living.    ^  Hie 
natural  or  artificial  boundaries  of  a  survey,  have  unifomdy 
prevailed,  and  there  is  absc^te  certmnty^  when  a  right  line 
is  followed  from  one  comer  to  another;  but  the  best  instru- 
ments will  vary  in  some  small  degree.    For  die  sake  of  pub- 
lic convenience,  and  individual  safety,  all  the  lands  compris- 
ed within  ceruin  marked  lines,  or  proceeding  from  marked 
and  known  comers^  will  pass  in  a  deed.     Any  sorpLus  mea- 
sure, or  variation  in  the  courses  and  distances,  will  not  vtuate 
the  insmiment.    The  lines  actually  run  on  the  ground,  are 
the  true  survey  and  appropriation  of  die  land  contracted  for; 
but  the  return  of  survey  is  only  evidence  thereof,  and  dtaU 
be  controlled  by  the  actual  survey.   This  point  had  been  fre- 
quendy  determined,  and  particularly  in  Walker  v.  Furry  & 
Krehl,  before  Ch.  J.  M'Kean,  in  1790. 

The  third  error  assigned,  is,  in  the  Court  suting  to  the 
jury  as  an  invariable  rule,  that  where  two  comers  are  establish- 
ed, the  course  is  to  be  disregarded.  As  a  general  nde,  dus 
is  admitted  by  the  counsel  of  the  plaintiffs  in  error.  It  is 
contended,  that  it  is  stated  in  too  broad  terms,  and  is  not 
without  exception.  But  the  Court  have  qualified  the  gene- 
ral expression  of  the  invariable  nature  of  the  rule;  for  they 
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proceed  to  state,  «^  eapeciallj^  Ia  a  doting  line ;''  (and  applying  isia. 
the  rule  to  the  closing  line  here,)  ^^  by  taking  this  course^  and  CA«iiid«r«- 
running  from  the  post  to  the  wkite  oak,  the  coarse  is  varied,  ^^^' 


andodiert 
Powiu 


and  the  distance ;  bnt  aU  the  Bnes  and  comers  except  one,   ^^j^ 
are  preserved;*'  and  this  was  precisely  decided,  in  Toder  x. 

The  counsel  for  the  defendants  below,  on  the  trial  contended, 
that  the  surveyor,  after  he  had  calculated  the  whole  contents, 
feund  he  could  not  return  the  whole,  as  the  surplus  would  ex- 
ceed ten  per  cent,  and  therefore  he  threw  out  a  part,  fairly 
and  intentionally*  The  fisct  of  throwing  out  a  part,  was  left 
to  the  jury ;  «^  you  will  decide,  whether  the  surveyor  did  not 
return  the  survey  on  the  exterior  lines ;"  and  towards  the 
close  of  the  charge,  on  a  suggestion  froai  the  counsel  of  the 
pUuntiflfs  in  error,  it  is  repeated,  that  this  fiact  is  sidnnitted 
to  the  jary« 

How  it  arose,  that  the  plot  of  the  deputy  who  made  die 
survey  returned  to  hb  principal,  varies  in  one  course  S5\  de- 
grees east,  from  the  marks  on  the  groimd,  it  is  difficult  to 
account  for.  It  could  not  be,  that  he.  intended  to  return  the 
whok  block  of  surveys  by  an  open  line^  for  he  has  returned 
them  by  the  marked  line  and  marked  boundaries.  It  could 
not  be  that  he  intended  to  disr^;ard  the  whole  of  the.  marked 
exterior  line,  because  the  comers  of  that  exterior  line  are 
made  the  boundaries  of  the  survey  returned;  because  they 
are  made  by  him  to  represent  the  exterior  line  of  the 
survey^  It  could  not  be,  that  he  intended  to  throw  off  the 
triangular  piece  of  about  11  acres,  in  obedience  to  his  in- 
structions not  to  return  more  than  ten  per  cent  surplus,  for 
he  would  still  leave  a  surplus,  if  that  was  his  guide,  which  be 
could  not  return  on  the  other  six  warrants.  It  could  not  be 
thought  he  intended  to  change  the  whole  surveys^  because  he 
refers  to  the  marked  boundary ;  because  the  waters  are  laid 
down  as  they  actually  run,  on  the  surveys  marked  on  the 
ground ;  and  because  it  would  include  part  of  the  land  he  se- 
cured for  himself  on  that  same  day,  and  which  he  returned. 
But  however  this  was,  all  this  was  left  to  the  jury,  who  have 
found  the  fact,  that  the  surveys  of  de&ndant  in  error,  did  in- 
chide  the  lands  in  dispute,  and  that  the  surveyor  did  restraus 
them  to  the  exterior  line,  and  that  no  part  of  the  origiaal 
survey  was  thrown  out.  The  extent  of  the  siwey  was  afisct, 
and  as  such  Iras  left  to,  and  has  been  found  by  the  jury.  If 


Digiti 


zed  by  Google 


464  CASES  IN  THE  SUPREME  COURT 

1818.     the  jury  erredf  AU  Court  cannot  rectify  the  error,  Weri- 

Chambtrt'     man  T.  Fehnbff  6  Binn.  39. 

^^^'  It  is  again  alleged  as  error,  that  the  Conrt  laid  down  ^ 

^Au      Uw,  ^  that  if  a  lease  is  given  for  a  tract,  more  or  less,  and  theic 
V,        is  at  the  time  more  than  the  quandty,  and  the  party  occupies 
^^"*      lands  on  both  sides  of  the  disputed  line,  under  the  lease,  unr 
less  the  lease  specifies,  or  unless  it  is  proved  that  a  part  was 
excepted,  it  must  be  considered  as  a  lease  of  the  whole." 
This  will  be  considered  with  respect  to  i%i//'«  lease,  and  then 
to  Brown's.   Elizabeth  Powelj  under  whom  y«  ff.  Patoei^ibe 
plaintiff  in  error,  claims,  the  then  proprietor,  to  April  Term, 
1800,  brought  an  ejectment  against  the  Halls.    This  was  four 
years  before  the  survey  made  under  the  direction  of  John, 
Canonj  and  certainly  for  all  the  lands  within  the  survey. 
May  28th,  1800,  judgment; — Thomas  Hall  having  takes 
a  lease  for  himself  and  brothers.    The  lease  is,  «<  of  that 
certain  plantation  situated  on  the  waters  of  Big   Trough 
Creek^  in  Union  township,  containing  about  230  acres,  be  the 
same  more  or  less,  now  in  possession  of  T%omas  HallT 
This  is  not  a  lease  of  any  particular  number  of  acres,  by  the 
acre,  but  of  the  tract  in  solidoj  in  his  possession ;  a  lease  in 
bulk ;  the  tract  of  land  in  his  possession,  whatever  it  auqr 
contain.    To  the  same  term  an  ejectment  is  brought  against 
James  Brownf  by  Ek^^beth  Powell  and  on  2d  yune^  1800^ 
judgment  against  defendants  for  costs;  defiendantB  havii^ 
taken  a  lease.  The  lease  is  dated  2d  Junef  1800,  and  is  ^  for 
ail  that  certain  plantation,  or  part  of  a  tract  ofland^  situated 
on  Big  Trough  Creek  waters,  supposed  to  contsin  about  SO 
acres,  more  or  less,  now  in  the  occupancy  of  the  said  James 
Brovm^*   What  is  the  extent  of  this  demise  l  All  that  Brtrwrn 
was  in  the  occupancy  of;  all  that  certain  plantation,  cv  psit 
of  a  tract,  or  whatever  the  quantity  might  be ;  they  knew  not 
how  much  of  the  plantation  he  was  in  possession  of;  they  spp* 
posed  it  about  20  acres,  but  whether  it  was  more  or  less,  what- 
ever was  in  his  possession,  he  leased. 

The  description  in  the  lease  is  not  of  quantity,  but  of  oc- 
cupancy. The  plantation,  the  part  of  the  tract  in  his  occu- 
pancy, is  the  description;  the  quantity  is  not  ascertained, 
nor  intended  to  be  ascertained  by  the  number  of  acres ;  iti 
boundaries  and  limits,  are  BraxmCs  occupancy,  supposed  to 
contain  about  SOacre^  more  or  less.  It  is  any  thing  else  than 
a  lease  of  a  certiun  number  of  acres ;  it  is  uncertain  of  itself 
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supposed,  about,'  more  or  kss,  and  must  be  rendered  certain  1818. 
by  some  other  matter  referred  to  in  the  lease  ;  that  matter  is  Chamkert^ 
the  occupancy,  which  is  the  only  limit  and  bound  of  the  ^^^' 


POWK. 


lease  ;  it  is  thus  rendered  certain*  In  investigating  the  judi-  «-?^?L- 
ciai  construction  of  any  written  instrument,  reference  must  _  v^ 
be  had  to  the  subject  matter ;  the  subject  matter  of  the  lease 
is,  that  certain  plantation,  or  part  of  a  tract  of  land,  then  in 
the  occupancy  of  James  Brown ;  all  the  lands  in  that  tract 
of  land,  in  the  occupancy  of  Browriy  whatever  might  be  the 
quantity.  If  the  jury  found  this  land  to  be  in  the  survey^  plan- 
tatton,  or  tract  of  land  of  Mrs.  Fowely  and  Brovm  to  be  in 
possession  in  1800,  (as  is  here  contended  by  the  plaintiffs  in  er- 
ror,) then  it  was  leased,  and  Broxvn  became  the  tenant  of 
Mrs.  PowtU  The  qualification  of  the  legal  import  of  the  words 
used  in  the  lease,  would  be,  if  at  the  time  of  the  execution 
of  the-  lease,  a  part  was  excepted^  and  then  it  would  be  other- 
wise ;  then  the  terms  would  be  explained  and  restricted,  and 
tfiua  it  is  qualified  in  the  opinion  delivered.  If  this  be  so^ 
then  no  question  of  limits  could  arise,  because  there  was  no 
adverse  possession. 

But  further  error  is  alleged.  As  it  respects  the  operation 
of  the  act  of  limitations,  every  decision,  every  construction  on 
the  law,  is  most  important,  for  it  extends  to  every  part  of 
the  State,  and  embraces  the  rights  and  possession  of  every 
man.  John  H.  Pcrwel^  or  those  under  whom  he  claims,  was 
in  possession  of  a  part.  This  is  admitted  by  the  plaintiffs  in 
in  error,  for  Brovm  and  HaU  were  his  tenants,  of  whatever 
they  leased,  be  it  more  or  less,  during  the  time  in  which  the 
limitation  would  run.  As  they  entered  originally,  without 
colour  of  tide,  on  the  deeded  lands  of  the  defendant  in 
error,  they  were  disseisors ;  for  a  survey  puts  the  owner 
in  possession.  Their  seisin  then  could  extend  no  further 
than  their  actual,  exclusive,  occupation  and  possession ;  for 
the  acts  of  a  wrong  doer  must  be  construed  strictly,  be- 
cause he  claims  a  benefit  from  his  own  wrong.  There 
would  appear  to  be  no  clearer  princifde  of  reason  and  of 
justice^  than  tliis,  that  if  the  rightful  o¥mer  is  in  the  ac- 
tual occupancy  of  a  part  of  his  tract  by  himself,  or  tenant, 
he  is  in  the  constructive  and  legal  possession^  and  seisin  of 
the  whole,  unless  he  is  disseised  by  actual  occupation  and 
Aspossession.  If  this  were  not  the  law,  the  possessor  by 
wrong,  would  be  more  favoured  dum  the  rightful  posses- 
VoL.  IV.— 3  N 
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1818.  Bor.  Here  are  twoy  each  in  actual  possession  and  occn* 
ChamherM*  pation  of  part  of  a  surveyed  tract,  the  owner,  and  an  intm- 
^^S'  der.    Who  then  is  in  possession  of  the  part  not  occupied  by 

J^l^  inclosure  by  either  ?  The  man  vho  has  no  right  but  by  dissei- 
V.  sin  of  a  part,  or  he^  who  is  i^the  actual  occupancy  of  a  part, 
PowBL.  ^^^  ^^  rightful  owner  of  the  whole  ?  In  this  kind  of  nc&ixed 
constructive  possession,  the  legal  seisin  is  according  to  the 
title.  Title  draws  possession  to  the  owner.  It  remadns,  until 
he  is  dispossessed^  and  then  no  further  than  actual  dispos- 
session by  a  trespasser,  who  cannot  acquire  a  construcdve 
possession,  which  always  remains  with  the  titk. 

The  plaintifTs  in  error  have  no  just  cause  to  complain  of 
the  charge  of  the  Court  as  to  this  act.  Where  a  man  claim- 
ing by  improvement  enters  on  the  land  of  another j  and  has 
not  his  pretensions  marked  out  by  lines  or  a  survey,  he  is 
only  protected  so  far  as  is  covered  by  his  buildings  and  im- 
provements, if  there  is  neither  survey  made,  nor  lines,  nor 
boundaries  of  such  improvement.  Hb  seisin  and  possession 
do  not  extend  beyond  his  actual  occupancy  by  indosurei 
and  exclusive  possession ;  it  is  difficult  to  conceive  how  the 
protection  by  limitation  could  extend  further,  and  protect 
possession  which  only  exists  in  the  imagination  and  mind  of 
the  improver,  and  has  assumed  no  visible,  notorious,  cor- 
poreal, tangible  substance. 

One  enters  on  a  comer  of  three  tracts  owned  by  diiTerent 
persons ;  if  his  constructive  possession  extends,  as  has  been 
contended,  to  all  that  a  legal  setdement  on  the  vacant  lands 
of  the  Commonwealth  would  entide  such  settler  to,  and  has 
not  defined  hb  boundaries  by  notorious  and  visible  marks, 
by  some  positive  possession,  which  of  these  tracts  will  his 
constructive  possession  embrace  ?  which  of  these  owners  is 
to  lose  his  land  by  the  bar  arising  from  the  limitation  ?  The 
election  would  remain  with  the  trespasser.  He  might  set  hb 
heart  on  the  whole  of  any  one  of  these  tracts^  or  take  a  part  of 
the  three,  and  thus  a  man  be  disseised  of  his  land  by  an  adverse 
possession,  of  which  the  utmost  circumspection  can  give  no 
notice  by  a  notorious  possession^  which  did  not  exist  in  facft 

The  Court  wish  to  be  understood  as  not  giving  any  o[m- 
nion,  how  far  one  entering  on  the  lands  of  another,  without 
official  right,  but  merely  claiming  by  right  of  possession,  b 
protected  by  limitation  beyond  his  actual  inclosures,  though 
he  has  lines  run  or  a  survey  made,  and  hb  boundaries  as* 
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ceitained.  The  plaintifiii  in  error  have  not  ftupported  any  of  1818. 
the  objections  to  the  opinion  filed,  and  judgment  must,  there*  Chambtn- 
fore,  be  affirmed.  ^^^' 


Hau 
Judgment  affirmed.  "^  ^•" 

Pown. 


I  (Graham  and  another  against  Moore  and  others. 

In  Error.  ^^^'^ 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  ^^J^^jJ^ 
Cumberland  county  it  appeared,  that  this  was  an  ejectment  to  answer  an 
brought  by  John  Moore  and  othere  against  William  Graham^^y^^ 
and  Samuel  Eccles^  to  recover  possession  of  a  tract  of  land  '^^'^^ 
containing  129  acres  150  perches^  situate  in  Mtddleton  town-STpteoiriMMo 
ahip.      The  plaintiflPs   below  claimed  under  a  warrant  to^^jjjl 
James  Moore^  for  50  acres,  adjoining  his  other  land  and  Wal"  «><>  "m^^ 
ter  Deany  in  Mtddleton  township,  Cumberland  county,  dated  tkmt  and  dii. 
June  9di,  1763,  on  which  they  alleged  a  survey  had  been^^JJJ^ 
made  hy  John  Armstrong f  deputy  surveyor,  the  draft  ofdeemneeef« 
which  was  burnt  among  his  official  papers,  when  his  house  ""^I' warrant 
was  destroyed  by  fire  in  the  month  of  November ^  1763,     I«^  JjJ^}!^' 
support  of  this  allegation,  they  gave  evidence  of  several  dmndonedan- 
surveys  as  early  as  the  year  1766,  calling  for  the  bnd  in  dis*  ^'noi^h?; 
pute  as  surveyed  land.    They  also  gave  evidence^  that  *^  •  ^^2^ 
said  James  Moore  held  another  tract  of  land  on  which  were  right,  ifit^ 
a  miU  and  valuable  improvements,  surveyed  in  the  year  1766,  ^jJ^fJ^JS^ 
by  virtue  of  a  warrant  granted  in  1751.  This  tract  contained  Mlietimeb^ 
567  acres,  and  was  contiguous  to  the  land  in  dispute.    They  hat  been  dei- 
further  gave  evidence,  that  William  Graham^  one  of  the  de-^^jJJ'^ 
fendants,  a  relation  of  William  Moore  deceased,  who  claimed  thewarrantee; 

or  it  maygiTe 
a  richt  e? en 
without  a  innrey,  if  it  describe  the  land  with  reasonable  oertainty,  and  the  warrantee  hat  taken 
■oasiMJou  Qoder  it^ilerfgnated  the  bonndariet  in  wcfa  a  manner  at  to  be  well  known  to  the  ndgVi* 
soart,  and  retained  a  eootinoed  poatestfon  antil  the  time  of  hit  sar  Tey  in  1818. 

If  the  proprietor  of  a  aor^eyed  to'aet,  pataes  over  hit  line  and  eoti  wood  on  the  taeant  UmuI  of  the 
Commonwealth,  be  not  onW  aeqniret  no  title  t^i  the  raeant  land,  bat  it  to  be  eootiderod  at  a 
tretpaater.  If,  howefer,  he  hat  eneloied  the  land,  he  may  defend  hit  boitettion  againtt  an  intra- 
4er,  withoot  rifht;  for  where  both  are  tretpattert,  potior  ett  conditio  defftukntii. 

The  draft  of  a  deputy  torreyor  'moiAj  fnima  fade  oTidenee  of  the  titaatioo  of  an  ailjioinbg  tne^ 
fbr  whioh  it  eallt  at  a  boundary. 

A  tenant,  who  endeaToart  to  deprive  hit  landlord  of  the  beneitof  pottettion.  under  a  fraodolent 
pvetenee  of  giving  it  up,  it  ttill  to  be  contidered  at  a  tenant,  and  eannot  defend  himtelf  againtt  hia 
Uwllord  in  an  ejeetmcnt,  brooght  to  retprcr  pottettion. 

A  perton  who  eomet  into  pottettion  under  a  tenant,  it  in  no  better  ooadttiOB  than  the  HWBlt 
himaelfs  vA  «MUiot  defend  hit  pottettion  agninit  the  bmdlord. 
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1916*     both  the  above-nenttoocd  tneU  by  a  Utle  derired  fimii  die 
Cfti—Wri*     said  JamcB  Moore  his  father,  was  placed  by  the  said  WUBam 

^^^' Moorcj  as  a  tenant  on  that  part  of  the  larger  tract  which  was 

a^Motber  ^djoi°>°g  ^^  the  land  in  dispute.  Graham  cleared  land  over 
1^  the  dividing  line  of  the  two  tracts,  and  having  lived  many 
and  othen.  years  on  the  larger,  he  removed  to  a  house  built  on  the  land 
in  dispute,  where  he  remained  a  long  time  as  the  tenant  of 
William  Moore  during  his  life,  and  of  the  plaintiflBi  who 
claimed  under  him,  after  his  death.  At  length  Grakamf 
considering  the  land  in  dispute  as  vacant^  because,  as  he 
supposed  no  survey  had  been  made  on  Jame%  Moore^i  50 
acre  warrant,  and  because,  as  he  also  supposed,  the  warrant 
did  not  call  for  the  land  in  dispute,  took  out  a  warrant  on  the 
3d  February^  1812,  and  on  the  15th  of  the  same  month  hid 
it  on  the  land.  The  plaintiffs  entered  a  cawat  against  die 
survey  on  this  warranty  and  the  parties  were  heard  before  the 
board  of  property,  who  decided  in  favour  of  the  phdntifls. 
In  consequence  of  this  decision,  a  survey  was  made  and  re^ 
turned  for  the  plaintiffs  in  the  year  1812,  by  virtue  of  which 
they  now  claimed. 

Some  time  before  this  suit  was  brought  Graham  gave  no- 
tice to  the  plaintiffs,  that  he  would  give  up  to  them  the  pos- 
session  of  the  land  which  he  held  as  their  tenant,  and  it  was 
contended  on  the  trial,  that  he  had  given  it  up.  On  the  odier 
hand  the  plsuntifls  denied  that  he  had  surrendered  the  pos- 
session, and  insisted  that  instead  of  doing  so,  he  had  moved 
the  fence,  so  as  to  throw  his  house  out  of  the  enclosed  land, 
which  he  had  occupied  as  the  tenant  of  the  plaintiffs,  and  re- 
tuned  possession  of  the  house,  alleging  that  it  stood  on  vacant 
land. 

The  defendants  gave  evidence  tending  to  shew,  that  the 
land  in  tlispute  was  not  the  land  called  for  by  JameB  Moorfi 
50  acre  warrant ;  and  that  J  amen  Moore  had  claimed  other 
land  by  virtue  of  that  warrant,  and  they  relied  much  on  the 
survey  of  Moore\  larger  tract,  which  they  contended  called 
for  land  lying  in  a  different  place  from  that  now  claimed  bj 
the  plaintiffs. 
.  t       Samuel  Eccles^  the  other  defendant,  came  in  under  Graham. 

The  Court  were  requested,  by  the  defendants*  counsel,  to 
charge  the  jury  on  the  following  points. 

First  point.    That  a  warrant  dated  yune  9th,  1763,  on 
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which  no  turyey  has  been  made  until  the  ITdi  Septemhr^  1818. 
1812,  gives  no  right  against  a  warrant  dated  Feiruartf  Ikl,  Chmmhm 
1812,  and  surveyed  on  the  15th  Febnutrtfy  1812.  '^^: 


Anrwer.    In  the  abstract^  and  without  reference  to  this  J5*^"^ 
canse,  this  question  might  be  answered  in  the  negaitive.  But        v. 
we  llitnk  a  warrant  reasonably  descriptive  of  the  land,  if  it  ^^^^r«. 
was  early  followed  up  by  a  sttrvey9  which  has  been  destroyed 
without  the  fault  of  the  warrantee^  and  of  which  the  defend^ 
ants  had  notice,  would  support  this  ejectment*    If,  howiever, 
the  fact  of  a  survey^  which  is  submitted  to  the  jury,  should 
not  be  established)  we  think  the  ejectment  may  be  supported^ 
if  the  warrant  was  ftAowed  by  quiet  and  undisturbed  posses* 
aion,  panieularly  if  tbt  land  was  in  the  occupancy  of  the  de^^ 
fendants  as  the  tenants  of  William  Moore j  and  after  his  death, 
of  the  plaintiffs,  wh6  claim  under  him ;  and  if  it  was  designat- 
ed by  surrounding  surtreys^  calling  for  it  as  the  land  of 
Jifyore. 

Second  point.  That  a  tenant  clearing  over  the  patent  line 
of  his  landlord,  on  the  vacant  land  of  the  Commonweahh, 
can  gain  no  right  to  such  land. 

Answer.  A  tenant  clearing  over  a  patent  line^  accidentally, 
br  by  the  direction  ef  his  landlord,  into  the  vacant  land  of  the 
Commonwealth,  in  itself  and  unattended  by  other  circum- 
stances, would  not  acquire  any  right  to  such  land  \  perhaps,  if 
a  part  were  enclosed  and  reduced  absolutely  into  possession, 
it  might  be  defendied  against  an  intruderirithoat  right. 

Third  point.  That  the  words,  ^the  other  land  of  yatne$ 
Moore J^  marked  on  the  outside  of  the  diagram  of  the  survey 
made  in  167&,  on  James  Moore*^  warrant  of  1751,  is  such  a 
designation  of  the  land  Aen  claimed  by  James  M^ore^  in 
right  of  warrant  of  the  9th  June^  1763,  as  binds  him  to  that 
particular  place,  and  that  the  proprietaries  and  the  Common*- 
wealth  were  at  liberty  to  grant  any  other  land  than  that  so 
marked  on  James  Moore^s  survey,  to  any  other  person. 

Answer,  We  cannot  say  such  evidence  would  be  conclu- 
sive, as  one  of  the  boundaries  of  the  survey  touches  the  claim 
of  the  plaintiffs.  Whether  the  warrant  is  descriptive  or  not^ 
and  whether  the  land  is  called  for  by  it,  are  submitted,  as  far 
as  they  are  material,  with  the  remarks  of  the  counsel  respec- 
tively, to  the  attentive  consideration  of  the  jury. 

Fourth  point.  That  a  tenant,  after  having  delivered  up  pos- 
session of  the  land,  agreeably  to  his  lease,  is  no  longer  a  te- 
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IBtB.  nant;  bat  has  a  rig^t  to  enter  upon  the  land  and  maintain 
Chamktr$'  any  right  he  may  have  acquired,  either  by  descent  or  by  pur- 
^^^'  chase  from  a  stranger. 

•iS  MMtber      -A!Mwer.  A  tenant,  v1k>  has  fairly  delivered  up  poasessioa 
^'        of  the  demised  premises,  by  quitting  the  same,  and  notifying 
and  oUidt.  his  landlord  thereof,  can  no  longer  be  considered  in  the  rela* 
tion  of  a  tenant.    But  if,  with  a  fraudulent  intuit,  he  gives 
such  notice,  and  in  contravention  thereof  holds  possession, 
and  builds  a  house  within  the  actual  enclosures  occupied  by 
him  as  tenant ;  if  he  has  never  removed  from  the  premises, 
and  has  declared  he  never  would^  until  compelled,  he  csnoot 
defend  himself  as  a  stranger,  nor  prevent,  by  any  pretence, 
under  such  circumstances,  his  landlord  from  regaining  pos- 
session. 

Fifth  point.  That  WiUiam  Graham^  jun.  not  being  a  tenant, 
bad  a  ri^t  before  the  15th  February^  ISlfi,  to  eater  upon  the 
vacant  land  of  the  Commonwealth,  and  improve  the  same, 
and  continue  that  improvement  with  intent  to  consummate 
his  title. 

Annocr.  The  Court  has  no  evidence  in  this  cause,  of  his 
right,  if  he  has  any,  further  than  that  the  defendants,  by  an 
admission  of  their  counsel,  were  in  possession*  The  name 
of  William  Graham^  jun.  is  not  mentioned  by  any  witness  in 
the  cause,  nor  any  title  pven  in  evidence  under  which  he 
claimed.  If  in  possession  by,  or  under  EcckSf  he  must  be 
considered  as  an  intruder,  and  with  the  warrant  and  continued 
possession  for  more  than  twenty-one  years,  with  the  lines  as- 
certained in  the  manner  herein-before  stated,  a  re-survey 
under  the  direction  of  the  board  of  property,  would,  against 
such  a  person,  support  the  ejectment. 

The  defendant's  counsel  excepted  to  the  opinion  of  the 
Court,  and  on  the  removal  of  the  cause  to  the  Supreme  Court, 
it  was  argued  by  Metzgar  and  WatU^  for  the  plaintiflb  in 
error,  and  by 

Mahon  and  Carothers,  for  the  defendants  in  error.  They 
cited  Lawry  v.  Gibson.(d)  Kyle's  lessee  v.  Whtte.(ii)  Stein- 
metz  V,  Toung,{c)  Jackson  v.  Dobbin.(d)  Merchant  v.  Ml- 
lison.(e) 

(a)  it9m.L.  U9, 9.  (4)9  Jthu.  SSS. 

(6)  S  $m.  L,  m.    I  Bhm.  S46.  8.  C.       (e)  iSm^L.  IS5.  3  Teaie*,  73. 8.  C 

(c)  S  Sm.  L,  160.    8  Mm.  5S3.  S.  C. 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  471 

TiroHMAN  C.  J.  after  briefly  stating  the  case,  and  read-  1818. 
ing  the  first  point  proposed,  and  the  opinion  of  the  Court  be-  Chamben- 
low  on  it^  delivered  the  opinion  of  this  Court,  as  follows :—  ^^ 


This  was  an  abstract  question  which  the  Court  are  never  and^anoOier 
bound  to  answer,  without  applying  the  general  principle  of     ]^^„ 
law  to  the  csCse  before  the  jury,  and  making  such  observations   «Bd  oihertr 
and  distinctions  as  are  necessary.  Thus,  after  saying  that  this 
question^  might  in  the  abstract^  be  answered  in  the  negative, 
the  Court  went  on  to  explain  to.  the  jury,  that  under  certain 
circumstances,  the  same  question  might  be  answered  in  the 
affirmative.    A  warrant  dated  in  yunCj  1763)  and  totally 
abandoned  until  September^  1812,  might  give  no  right,  and  yet 
it  might  give  a  perfect  right,  if  it  had  been  followed  up  in  a 
reasonable  time,  by  a  survey  which  had  been  destroyed  with- 
out the  fault  of  the  warrantee,  or  it  might  give  a  right  even 
without  a  survey,  if  it  described  the  land  with  reasonable 
certainty,  and  the  warrantee  took  possession  tmder  it,  desig- 
nated the  boundaries  of  the  land  in  such  a  manner  as  to  be 
well  known  to  his  neighbours,  and  retained  a  continued  pos- 
session until  the  time  of  his  survey  in  1812^  and  more  es* 
pecially  it  would' entide  the  plaintiflfs  to  recover  against  the 
defendants,  if  they  came  to  the  occupation  of  the  land  in 
dispute^  as  tenants  of  the  plaintiffs.    Now  this  b  just  what 
the  Court  said,  and,  in  my  opinion,  with  great  propriety.  In 
the  case  of  Blaine  v.  Johnson^  SBinn.  103,  it  was  laid  down 
for  law,  that  a  notorious  and  well  established  possession, 
under  a  location  descriptive  of  the  land,  was  an  appropriation 
sufficient  to  support  an  ejectment.    Whether  there  had  been 
such  a  possession  in  the  present  instance,  was  a  question  for 
the  jury,  but  the  charge  of  the  Court  was,  in  point  of  law, 
correct. 

2.  [Here  the  Chief  Justice  read  the  second  question,  and 
the  answer  of  the  Court.] 

If  the  proprietor  x)f  a  surveyed  tract,  passes  over  his  line, 
and  cuu  wood  upon  the  vacant  land  of  the  Commonwealth, 
so  far  from  acquiring  a  right  to  the  vacant  land,  he  is  to  be 
considered  as  a  trespasser.  The  second  question  waSf  there- 
fore, answered  rightly.  But  after  answering  it,  the  Court 
proceeded  to  say,  that  ^^  perhaps,  an  inclosed  piece  of  land 
might  be  defended  against  an  intruder  without  right.''  This 
is  surplusage.    An  opinion  was  not  asked  on  such  a  case. 
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]8ia. 

Chmtbkif 
Grmbam 


The  law,  howeycr^  w«8  not  imstakeiu    Where  both  are  tm- 
paasers,  potior  est  cofuBtio  tkftndentis. 

Z.  [Here  he  read  the  third  questioo,  aad  the  answer  of  the 
Court.] 

The  draft  of  Jamf  Mooters  larger  tract,  called  for  hk 
other  hndy  (the  land  in  dispute,)  on  one  of  its  Itnes^  wbeie 
Ephraim  Bkme  has  a  survey ;  therefore,  die  defendants  »• 
fcrred,  that  the  land  in  dispute  was  taken  away  fay  Bhuntft 
survey,  and  the  plaintiffs  had  no  right  to  shift  it;  md  dieyia- 
shted,  that  the  pkintiffis  were  estopped  from  denying  what 
was  asserted  on  the  £ue  of  James  Moonf^  draftL     In  tins 
they  went  too  far.  The  draft  is  evidence,  but  not  conclitsi?e» 
It  is  the  act  of  the  surveyor,  who  may  possibly  have  been 
mistaken  as  to  the  owner  of  the  adjoining  tract.     Besides^ 
there  was  a  particular  reason  why  the  plaintiffs  should  not 
be  concluded  from  locating  the  land  in  dispute  as  they  hare 
done ;  part  of  it  tloes,  in  Cut,  adjoin  Jatnee  Aborts  larger 
tract,  on  tiie  line  which  calls  for  it,  although  Bknne\  survey, 
also,  adjoins  another  part  of  the  same  line.    After  all,  the 
situation  of  the  land  in  dispute,  and  whether  it  agreed  widi 
the  description  in  the  warrant,  were  facts  to  be  decided  by 
the  jury,  and  the  Court  submitted  it  to  them. 

4.  [Here  he  read  the  fourth  question,  and  the  answer  of  the 
Court.] 

This  point  is  too  plain  to  admit  of  argument.  A  teniot 
who  contrives  to  deprive  his  landlord  of  all  the  benefit  of 
possession,  under  a  fraudulent  pretence  of  giving  it  up,  can- 
not be  said  to  have  complied  with  his  duty. 

5.  [Here  his  honour  read  the  fifth  question,  and  the  answer 
of  the  Court.] 

In  this  question,  the  defendants  assume  the  fact  of  WiUumi 
Graham^  ]Mn.  not  beings  a  tenant.  The  Judge  says,  that  no 
such  man  as  William  Graham^  jun.  was  mentioned  by  a  single 
witness  in  the  cause,  nor  was  there  any  evidence  of  title  in 
him.  But,  if  he  came  in,  under  Ecclee^  who  came  in  under 
William  Graham,  jun.,  who  was  the  tenant  of  the  plaintiffs,  he 
is  in  no  better  situation  than  the  tenant,  and  cannot  defend  lus 
possession  against  the  landlord.  And  at  all  events,  after  the 
long  possession  of  the  plaintiffs  under  James  Moore^a  50  acrp 
warrant,  (if  the  jury  should  think  the  warrant  descriptive, 
^d  should  believe  the  plaintiffs  witnesses  who  %wore  to  tb6 
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\j}  Ae  plaiatiflb  would  be  ei^titled  to  recover.    TUs     tsm. 
quettioD  is  not  answered  so  distiiieily  us  it  might  have  beeq.  Ciiamkei^ 
Yet  as  k  is  in  sobstance  said,  that  Wtl&am  Graham^  jun.  ^^f- 
<ould  not  withstand  the  plaintiffs'  action,  and  considering  the  g^^^^Mtfalr 
tttuation  in  which  he  stood^  it  appears,  that  the  plaintiflFs  wene        v. 
catided  to  recover  against  hini»  the  jmy  could  not  have  been  mmI^im. 
aualcd  to  the  injury  of  the  defendants ;  and,  therefore,  there 
b  no  cause  for  reversing  the  judgment  for  luiy  defect  in  thie 
part  of  the  opinkiik 

Upon  die  whole  of  this  case,  I  am  of  gpini<Mi,.|ba|  the 
\  should  be  aftrmed. 

Judgmem  affinned. 


Smith  agakut  Fvltz. 


In  £moe« 


Ootokcrie. 


£RROR  to  Cumberland  county.  A,  took  sot 

iwarrMitia 
.   trait  for  B,oQ 

The  plaintiff  below,  Jme  Smithy  claimed  the  land  i^^^l^lJ^^^SI^I^ 
which  this  ejectment  was  brought,  under  a  warrant,  dated  the  foiiowteg 
l^iik  September^  1774,  in  the  name  oiJohn  Agnew^  for  lOO^yMMid 
ilOMy  adjoining  some  improvemenu  made  by  WillUm  i5Biiy«,jj^g«Jjw^ 
9U  fhe  south  side  of  Sideling  Hill^  on  CampbelPa  Run^  ^y^Mid  wfaiohMi- 
4own^ip9  Cumberland  county.    On  this  warrant,  a  survey  ^'^[^ 
WHS  made  by  Matthew  Henderion^  deputy  siu-veyor,  on  the^^y*-  '^^ 
l^tii  Noveaiberf  1775,  on  a  tract  of  land  about  one  mile  di8-ll!^^i^tani. 
flint  irom  the  land  in  dispute,  which  answered  the  call  of  tbe^j^j^^'**^ 
wnnantf  with  reasonable  certainty.    The  survey  was  never <^»<^pto^ 
svtuined,  but  it  appearedf  that  about  the  year  1770^  improve-  w  ratided  oa  * 
ffsents  had  been  made  on  the  tract  for  Sarah  WilMon^  in  trust^j^ 
Cmt  whom,  the  warrant  was  taken  out  by  AgneWf  and  fromyeMrsafterw 
srh^ns^  as  heir  at  law^  the  plidntiff  derived  title ;  that  from^^^dmmr 

wMmade^f 
▼ktMoftbe 
<s— miytsi^oaQtMrl^sd,  wJuchriioMitwered  the  ctlli  of  the  wammt.    Tlxhwantjwmwoik 
rotnraod,  nor  were  the  ewfejiof  feet  pai4»  nor  was  aojr  ImptovMnent  iMMie  on,  orpoMnioata* 


AUtf^  that  the  Mond  am^wst  foU,  and  wooM  not  prenA  agtinit  a  fair  aettler,  altboo|^  be 


larf  aeiMl  aoUat  or  lt»  hofae  h»  h«|mMiwi«eiMiil. 

Vol.  IV.— »  O 


Digiti 


zed  by  Google 


474  CASES  IN  THE  SUPREME  COURT 

1818.      that  time,  until  her  death,  which  happened  about 
ChnAef'     twelve  years  before  the  trial,  she  and  her  tenants,  coostamfy 
^'^^'  reaided  on  it,  and  that  the  plaintiff  from  that  period,  undl 

^•^  the  cause  was  tried,  continued  to  reside  upon  it.  On  the 
Finus.  19th  Idaffy  1T89,  another  survey  was  made  on  tbe  saaac  war- 
rant, by  Samuel  Lyon^  the  deputy  surveyor,  on  die  land  la 
dispute^  which  also  corresponded  with  reasonable  ceruiaty 
with  the  description  in  the  warrant.  This  survey  also,  wat 
never  returned,  nor  were  the  surveying  fees  ever  paid ;  bqt 
in  the  fall  of  the  year  1809,  when  WtUtam  Murphy ^  under 
whom  the  defendant  claimed,  was  making  an  improrement 
on  the  land,  he  was  forbidden^  by  Moses  Hatfts,  who  shewed 
him  the  survey  of  1789,  informed  him  that  the  warruit  had 
been  conveyed  to  him  by  John  Agnew^  and  referred  him  to 
the  recmds  in  Carlisle^  for  the  truth  of  the  fact.  On  search- 
ing the  records  however,  no  sneh  eoavejrance  conki  be  £Miiid. 

On  the  part  of  the  defendant,  the  evidence  was,  that  in 
the  year  1809,  an  improvement  was  made  on  the  land  in  dis- 
pute*  by  William  Murphy ^  who  by  deed,  dated,  February  ftd^ 
1810,  conveyed  it  to  Frederick  M^Cooskey^  by  whom  a  war^ 
rant  was  taken  out  on  the  6th  February ^  1813^  interest  from 
die  Ist  March^  1810.  On  this  warrant,  a  survey  was  made 
on  the  6th  March  following,  of  175  acres,  by  WUBam  Whee- 
lery  who  in  the  same  year,  returned  it  as  land  in  dupote 
with  Jane  Smith.    Jane  Smith  never  entered  a  caoeai. 

The  Court  below  charged  the  jury,  that  if  the  warrant, 
under  which  the  plaintiff  claimed,  was  really  descriptive  ti 
the  land  surveyed  in  1775,  and  if  it  appeared  to  die  juiy 
from  all  the  facts  before  them,  that  it  was  intended  for  dnt 
'  tract,  their  opinion  was,  that  it  was  not  in  the  power  of  die 
plaintiff  to  remove  the  warrant,  and  by  a  new  survey  in  1788, 
under  the  same  warrant,  appropriate  other  land  more  diao  a 
mile  distant;  that  after  such  a  lapse  of  time,  notwithstandiog 
the  land  in  dispute  answered  the  description  in  the  warrant 
with  rather  more  accuracy  than  the  land  first  surveyed,afeir 
setUer  was  entitled  to  consider  it  as  vacant,  particularly  as 
it  did  not  appear  that  the  survey  of  1789,  was  made  by  the 
deputy  surveyor  with  any  notice  of  the  prior  one  of  1775, 
or  by  any  order  of  the  board  of  property ;  as  no  improve- 
m^nt  was  ever  made,  or  any  act  ever  done,  in  proseciition^ 
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the  last  flurvcy,  and  at  jbo  surveying  fees  had  been  paid ;  and  1818. 
timt  the  notice  given  by  Hayeu^  to  Murphif^  in  the  autumn  of  Chmmkm^ 
1809,  conferred  no  right  on  the  plaintiff.  ^^^' 


Smith 

The  jury  fitrand  a  verdict,  in  conformity  with  this  charge,     Fwn. 
the  cause  was  removed  by  the  plaintiff  to  this  Court. 

Car^tAer*  and  Mahon^  for  the  {daintiff  in  error,  oontendedy 
that  the  Court  below  erred  in  their  instruction  to  the  jury, 
that  under  the  circumstances  of  this  case»  the  plaintiff  was 
bound  by  the  warrant  of  1774,  as  survejred  in  1775,  and  that 
he  could  not  by  a  subsequent  survey,  before  the  first  was  re- 
turned, appropriate  other  land  without  a  new  warrant.  It  is 
not  contended  that  a  second  survey  can  be  made  after  one 
baa  already  been  eitecuted  on  the  saine  warrant;  the  argu* 
ment  ist  that  the  first  survey  was,  by  a  mistake  of  the  deputy 
surveyor,. laid  upon  the  wrong  tract;  a  tract  which  John  Ag^ 
new  held  by  improvement,  and  whieh^hiL afterwards  devised 
to  Sijoroh  WiUon^  who  lo^^»i  tiUe  to  it,  except  under  his  will; 
In  1789,  the  mistake  was  discovered,  and  rectified  by  Agnew^ 
who  procured  a  survey  to  be  made  on  the  land  in  dispute,  by 
virtue  of  the  warrant  of  1774,  which  he  held  in  trust  for  Sa^ 
rah  WtliOHf  his  first  survey  never  haying  been  returned.  No 
third  person  had  in  the  mean  time,  acquired  an  interest  in 
the  land ;  there  could  therefore,  be  no  objection  to  having  the 
error  amended  by  a  new  survey  on  the  land,  for  which  the 
warrant  wi^  designed.  Before  a  survey  is  returned,  the  lines 
may  be  extended,  i^nd  it  may  be  otherwise  corrected  by  the 
deputy  surveyor,  provided  he  does  not  interfere  with  prior 
righu.  Lessee  of  Biddle  v.  DougaU.{a)  Lessee  of  Miles  v. 
Potter ^b)  And  where  the  land  surveyed  on  a  location,  has 
been  taken  away  by  an  older  location^  a  new  survey  may  be 
made  on  other  land,  answering  the  call  of  the  location  rather 
better,  provided  the  first  survey  has  not  been  returned,  J>#- 
fee  of  Waddle  v.  Gra^^c) 

The  circumsunce  of  the  survey  not  having  been  returned, 
cannot  affect  the  plaintiff's  tide,  so  far  at  least,  as  relates  to 
the  defendant.  The  fiftcts  given  iq  evidence,  are  equivalent 
80  a  return  of  survey ;  they  prove  an  actual  and  legal  notioe 
of  the  appropriation  of  the  land,  by  the  survey  of  1789^  m 

(a)  fi  Birm.  37.  (0  Aditi-fCt  Sep.  SU. 

(6)S^9in.SS. 
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lilt;     i^wmnmiV€d^ktwiaet9m^tPtk3^i$emtir9irr^i 
ciiBiin      M  a  tUfM  muteff  the  rule  »,  thst  the  lidft  attaches  finM 
"T*^*         ,  the  iciiUBf  Of  from  aocice^  bcftite  vetonu 

Ftom.        Jlftinygr  and  iWrti^^  farthedefcadaat  ia 
that  thk  waa  a  bold  atMaptt  to  haM  two 
warraat.    When  a  martj  ia  madtf  the  warraat  is  Jimctm 
0fkiOj  aad  the  ptesuaupdoii  of  bnr  is,  ontiltheooocraiysp- 
l^ean,  that  etrerysaiYejr  is  aaade  with  the  oonseat  and  kooir* 
led(;eordie  warramee.    When  he  ditstaii,  it  is  : 
aa  hiai,  to  use  difigence  ia  sigaiiTing  his  dissem,  md  i 
iag  his  coaiplaiac    Ims€€  of  Drint^r  r.  mUda^jfa) 
0/  For$9r  ▼•  J^tguMon^b)    Agnww  knew  whero  his ' 
was  kid,  aad  fsr  from  shewii^  aay  dittartifsctioa, 
cad  ia  the  frst survey,  from  1775,  tilli7M,  and  efco  disa» 
ao  step  was  takea  to  cany  the  secoad  smirey  iato  cftct  I  It  was 
not  retutned,  nor  were  evsa  the  sanreyiag  fees  pnd.    Jgmm 
and  Wihm^  slwayfth^ld  the  bnd  sanreyod  ia  1775;  it  was 
devised  to  her  by  his  wM,  and  neither  riiimcdaBy  other  tmot, 
imdl789.    Prom  the  whde  case  the  eoBcfaittODi^Oait  this 
tsas  the  tinet  far  wlMch  the  wanaat  was  mteadsd;  that  It 
was  fiuily  and  iatentionaUy  appropriated  by  the  first  sarvey, 
and  that  the  eAwt  now  is,  in  an  aaaathorised  lasnmr,  ts 
eateiKltliesanie  watranttotwodiiefenttractaof  barf,    bi 
the  case  cited  ihim  jUUbea'^  RtpoHt^  the  mistake  of  the 
first  survey  was  soon  corrected»  and  the  land  npon  which 
k  was  made^  was  taken  awqr  by  an  elder  sorvey.  Ittbcia* 
fare  bears  Hitle  aaalogy  to  this.    With  respect  to  nodce,  it 
was  of  no  importance,  because  the  person  giviag  %  had  no 
title. 


The  ophrion  of  the  Court  was  d^vered  by 
DvircAir  J.  The  plaintiff  chmns  under  a  warrant  to  JMa 
Agnewf  of  1  Sth  Stpember^  1 774,  and  a  survey  by  the  depuqr 
surveyor,  on  19th  Jlisy,  17B9.  The  warramis  far  lOOacits, 
ad^Mag  some  Improvements  nmde  by  WUBam  Bsofff  oa 
thesoathside  of  m4Mng  BUl^  on  CampbelP*  XuHy  ii^towa- 
ihipi  Ckmberkmd  county.  The  survey  was  not  returned; 
dm  warrant  was  takea  cm  by  JWbi  if  j'limi^  In  trust  far  Ardl 
ITi/tofr,  whose  hek  tile  {daiatiff  is* 
The  defendant  daims  under  a  setdeaMUt  made  in  Jfardk, 

(a)9r€tUea,n.  (d)  S  FiOfM^ <0l 
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ItlO^oft  trtiichti  irtf il<it  ifMmum  Ott»lyJ»iifcrfci  JIP<ai#tAiy>     itit« 

returned  in  dispntt  with  .XtfiM  iSWiti*.  Tli«  •ctdcr^  bcfiirt  hef!!^ 


had  made  his  tttdmem,  had  aetaai  notice  of  thia  tnrvajrt     S"i^ 


V. 


Did  it  rem  here,  aiAa  warrant  of  JMn^fj^nm^deicribea  the  Ftom* 
land  with  reaioBAble  ceitainigr,  and  afe  it  wae  aotoallf  eonreyed^ 
and  notice  of  such  snnrey  given^  before  inception  of  the  de-^ 
fendaiitstitle)thet>faiim]ffwouldheentidedtoiMoveri  h«c 
the  case  from  the  evidetice  given  by  both  parties,  assnased  a 
tntaOy  different  nspeet;  for  it  ^>pearsd,  diat  aboot  1790^ 
aoide  improiNnftients  had  been  made  for  iStfnA  WU9$n^  o« 
aao^er  tract  adjtrimng  mmam  JSayf  %  which  tract  is  des« 
etibed  with  reasooaUe  oeMthtty^  by  the  warrant  of  JWU^ 
Mtt^;  though  it  might  with  more  pratisiob  descttte  iha 
kwd  in  diepme^yet  it  was  snftciendy  desertpcive  of  thehNKli 
that  constantly  from  the  lime  of  this  improvement^  SoNOi  WU^ 
S0n^  mid  thoBC  daiming  under  her,  have  occupied  that  tract, 
mid  do  now  oocupy  it ;  that  on  the  warrant  of  J<?Aii4fiwm, 
aanrvey  6f  thn  tract  was  mad«  by  Mmhem  Beruhnon^  the 
Useistaat  of  J$hn  ArmOrongy  tfie  depu^  surveyor  of  Omttr^ 
/iMif  cckmty,  on  the  Idth  Ifatumi^rt  iTfSi  an  official  survey^ 
mmaiaing  In  the  office  of  die  surveyor  of  the  disttiet. 

In  the  conveyance  from  fcAn  Jlg^new  so  iSScrs*  IMSm% 
vAioh  imnsfcrs  this  warranty  and  another  warrant  of  the  1  Idr 
j|f^{tM,MM,  Ah*  Its  aetss,  adjoining  IP'ifii^ 
A^niftan,  it  is,  to  have  and  to  iKild /A«  o^oee  dSrscrj^M 
imHlvnih  ihe  hftproHftment^  thereon*  It  is  to  be  observed,  dwt 
Ais  conveyance,  is  withom  witnesses,  and  without  date,  and 
is  in  the  hand  writing  of  JMn  Agntw  i  it  would  sppear,  tint 
Shis  deed  was  not  perfected,  but  was  intended,  wImu  it  should 
be  delivered,  to  be  attested  by  subscribing  witnesses,  and  the 
dale  inserted. 

ThewiUofyMnjf^iiMsofsheM^^AirM^inwhichfae 
devises  these  kmds  so  SoBrmh  Wihon^  descril>es  itns  a  tract  of 
land  timi  in  possesion  of  TVktswr  Fkmittg.  The  cvidenea 
was,  that  TA9mtm  f&mJN^,  -at  that  dme,  livnd  on  the  traet 
am  fey  id  by  Matthew  jBm^xsa,  as  die  tenant  of  JtsroA  WU^ 
SM.  Hie  irst  presumption  certainly  as,  dmt  die  warrant 
tNis  tsken  out  for  the  lands  improved  for  JtemA  Wlbem  hm 
this  amoonm  to  demonsiradoa^  when  the  watraot  4oes  da* 
scribe  tlie  improved  knd,  and  wlien,  in  tittle  mete  than  one 
ynnr^  itis  actusUy  stirveyedon  thn  lands^impsovedt^aid  > 
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1818.  potsestioo.is  coBtiaiKedandBo  coflipfemt.tiMt  the  surrey  wm 
Chombtn^  iinprcq>erly  made  for  14  years,  and  no  call  for  aaother  survey 
^^^'  during  aU  that  time;  the  ^rfiwgyackcvidcMie,  that  the  survey 

^™  was  made  by  consent  of  the  owner,  becomes  positive  evidence 
Twtu  of  the  foct.  It  never  can  be,  thad  die  party  can  renew  his 
warrant  at  pleasure,  and  say  at  the  end  of  14  yearst  I  will 
hold  this  tract  by  improvement,  and  I  will  remove  my  sur> 
vey  to  another  tract ;  for  if  it  be  so,  this  warrant  may  again 
be  removed,  as  there  is  no  return  of  either  survey  ;  and  if 
Sarqh  WihonhaA  made  a  settlement  on  the  tract  in  dispote, 
she  might  claim  it  under  such  settlement,  and  renew  her  war- 
rantagain.  This  floating,  moveable  right,  would,  on  tl^  prin- 
ciples contend^  for,  never,  be  fixed  cnrpennamcnt,  but  mi|jbt 
again  and  again  be  put.  in  motion,  as  the  interest  of  its  owno 
might  direct  its  movements.  Such  .fiqctuatiiig,  capricious, 
itinerant  rights,  are  unknown  to  the  law. 

The  Court  did  not  then^err  in  their  chaige  to  die  jary,  in 
the  manner  in  which  they  iMd  down  the  biw^  as  appticaUe 
|o  this  case*    The  survey  nmde  by  Satmtcl  Ljfon^  oadie  war- 
rant  in  1789,  was  nsade  without.any  auihority ;  the  wammt 
iras  functui  officio^  and  the  survey  v<Hd.    Cases  may  eziBt^ 
where  a.surveyor,  without  order  t^  the  board  of  property,  or 
direction  of  tlMs  surveyor  generalf  aiay  make  an  addition,  or 
even  anew  survey ;  decisions  are  to  be  found  to  this  eflbct; 
birt  they  all  depend  on  special  circumstances,  and  this  in* 
gredient  will  be  found  in  all  of  them,  that  the  fntsurvcgr 
was  made  by  mistake  of  the  surveyor  or  owner,  or  by  fiaud 
of  the  survejTor ;  that  complaint  was  made  as  toon  as  the 
discovery  was  made ;  by  mistake,  as  including  die  lands 
held  by  another,  or  prior  right,  or  not  including  the  fall 
quantity ;  by  fraud,  as  made  against,  or  without  the  consent 
of  the  owner ;  the  comphunt  eariy  made,  and  the  mistake 
rectified  in  some  reasonable  and  convenient  time,    fiat  these 
decisions  have.no  apfdication  to  a  case  circumstanced  as  this 
was ;  the  hmd  remained.open  to  settlers,  and  purchasers  from 
the  Commonwealth ;  the  vacant,  unappn^uriated  lands  of  the 
State,  after  the  snrvor  of  1775.    There  was  no  legal  titk 
under  the  warrant  of  John  Agnew^  nor  quurk  of  equity,  the 
notice  of  which  could  affect  the  defendant ;  the  notice  of  the 
survey  of  1789,  void  as  tt  was  considered  by  the  Court  to  be, 
was  immaierial;  notice  of  a  void  act  cwnot  g^ve  it  validity ; 
notice  is  mly  material  of  some  vaUdact.  A  man  by  givingao- 
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tice  of  an  act  void  in  itself,  and  which  act  confers  no  tide,  either  1818. 
in  law  or  equity,  cannot  prevent  others  from  purchasing  that,  CAmnAert- 
which  is  not  appropriated  to  another.     One  liaving  this  no-  ^^^' 


tice,  the  conscience  is  not  affected  by  such  notice,  nor  is  it  ^^"" 
against  conscience  for  any  other  to  acquire  a  title.  In  Wil-  Fults. 
sonv.  Mason^  (Supreme  Court  of  the  United  States^)  1  Cranch^ 
100,  the  effect  of  such  notice  was  under  consideration ;  the 
Court  decided,  that  a  caveat  may  be  considered  as  in  the  na«> 
ture  of  an  equitable  action,  and  be  evidence,  that  Wilson  had 
express  notice  of  MaaorCs  surveyt  and  the  counsel  for  Mason 
insisted,  that  Wilson  having  notice,  he  was  unable  to  acquire 
title  to  the  land  appropriated  by  the  survey  of  Mason ;  this, 
observes  the  Court,  would  be  true  if  the  survey  gave  to 
MasoHy  ude,  either  in  law  or  equity ;  but  if  a  survey  with- 
out an  entry  was  no  appropriation,  it  gave  no  title ;  there  the 
notice  of  the  survey  could  not  create  a  tide.  The  doctrine 
of  notice  is  well  established ;  he  who  acquires  a  legal  tide, 
having  notice  of  the  prior  equity  of  another,  becomes  a  trus- 
tee for  that  other,  to  the  extent  of  his  equity ;  but  if  he  has 
no  equity,  then  there  is  nothing  for  which  the  purchaser  of  a 
legal  estate  can  be  the  trustee.  With  respect  to  the  opinion 
of  the  Court,  as  to  the  mode  and  the  person  by  whom  the  no- 
tice was  given,  this  could  not  affect  the  merits  of  the  case. 
The  survey  not  being  barely  irregular,  where  notice  most  af- 
fected, but  void  ab  initio^  in  which  case  notice  cannot  in  any 
wi^  be  material,  or  affect  the  conscience  of  any  man. 

Judgment  affirmed. 
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1818. 


»«rr-  DiTKCAV  agamst  M^Cullough  adminigrfratoc  of 

FlMBLET. 


OnobcrliL 


In  Error. 

If Aj«*»  IT  appeared  on  the  return  of  a  writ  of  error  to  Frank- 
rynSuBhuSt  lin  coonty,  that  this  suit  was  brought  by  Matthew  Duncwi^ 
wIm  d^Doift  the  plaintiff  in  error,  against  the  defendant,  as  administrator 
become  dMy  of  WtUiom  FiruOctf^  deceased,  on  a  promissory  note  £or  200 
Lmorp^.  dollars  drawn  by  Stirling^  Adams^  pi^aUe  to  WilBam  Fbid' 
■^*****ji^  ley  or  order,  nine  months  after  date,  and  indorsed  by  Und- 


order  to  ktf.  It  was  dated  at  BaHimortf  JuneAih^  1814.  It 
Soraer.  Bat<^ot  prpved,  at  what  place  Adame  drew  the  note,  but  90iAit 
Som^l^jS^  time  in  the  summer  of  1814,  he  boarded  at  Grten  VtUofe^ 
ibwtAnatmdt  in  FroniUn  county,  in  this  Bute,  at  the  house  of  one  Jamei 
mM.iocii-  M*4nMUyp  Before  harvest  of  the  same  year,  he  went  from 
222^^**^  Orecn  FtUagc  to  BaUimorg^  to  which  place  the  plaint  Ibl* 
mnd.  lowed  him,  and  got  from  him  several  horses,  and  other 

MflibratM  property.  4(hms  was  seen  some  time  after  this^  at  Arf- 
^^•^••**JJ^/imprr,  by  one  of  the  plaintiff's  witnesses,  but  where  he 
nrnoie, to  was  whcu  the  note  fell  due,  did  not  appearf  nor  was  there 
erf  «hm£^ evidence  that  search  bad  been  made  for  him  by  the  phintaL 
■Mto  it  to  be  No  notice  was  given  to  Findlet/f  of  the  non-payment  of  the 
The  time  note,  before  thb  suit  was  brought,  ten  months  after  the  dkj 
SiS^^ofpaymwt. 

witiie«et,it 

Son  of  the  '      The  counsel  for  the  plaintiff,  prayed  the  Court  bdow,  to 

5{JJ^»jJ^J2l  deliver  their  opinion  to  the  jury  on  two  points. 

tiii^ll^*        1.  Whether  it  was  incumbent  on  the  plaintiff,  under  the 

eiraamfbHioef  circiuustances  of  this  case,  to  prove  a  demand  of  payment 

J^j;2i;^^  from  the  drawer  of  the  note. 

nH  thopbiD-     2.  Whether  William  Findley  was  not  bound  to  shew  where 

^MTiMw^i-the  drawer  was  to  be  found* 


tbedefead- 


VM  oeiemi* 

•Bt^koooMoi  To  the  first  question  the  Court  answered,  that  llie  pfauii- 
•ddnSr^^  ^  v^  bound  to  prove  a  demand,  or  due  diligence  used  ba 
J^T*  that  purpose.    To  the  second  question  they  answeredf  that  it 

Wbetiier  dMt  was  not  incumbent  on  JtndSfey,  to  shew  where  tlie  drawer 

Court  will  re- 

Irene  fiver* 

Tor»  to  spoiiiit  b  vIM  die  kw  permifi  tke  infiKior  Coort  losieNiM  their  diMetim  / 
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was  to  be  found.  An  exception  was  also  taken  to  the  deci-  1818. 
sion  of  the  Court  below,  in  rejecting  testimony  offered  by  the  Chimben^ 
plaintiff.    The  exception,  and  the  facts  out  of  which  it  arose,  ^^' 


will  appear  in  the  opinion  of  the  Court,  and  therefore  need     ^^^^ 
not  be  stated  here.  M'Couoeoa 

admioittntor 
ofPnnnsT.' 

Broxvn  and  Crawford^  for  the  plaintiff  in  error,  relied  on 
Stewart  v.  Richer Aon.(a)  Bull.  N.  P.  273.  Chttty  on  Bilk, 
155.  Putnam  v.  Sul&oan.{bi)  Hull  v.  Pitjield.(c)  Am. 
Di^.  B6.    Alexander  \.  By ron.(d)    Boot  v.  Franklin. (e) 

Chambers  and  Riddle^  for  the  defendant  in  error,  referred 
to  Curren  \.   Connery.{J)    Edwards  v.  Thayer. (^g)    Bond 
V.  Famham.Qi)    ColHns  v.  Butler.(i)     Bank  of  North  Ame^ 
rica  V.  M*Knight.(^j)     Jackson  v.  Rtchards.(k)     Berry  v.     - 
Robinson.Q')    Stewart  v.  £den.(m)    May  v.  Coffin.(n) 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  If  the  plaintiff  had  proved,  that  Adams 
had  absconded,  and  was  not  to  be  found  when  the  note  fell 
due,  a  demand  of  payment  would  have  been  dispensed  with, 
because  it  would  have  been  impossible  to  make  it.  But  no 
such  thing  was  proved,  and  therefore,  a  demand  was  neces- 
sary. The  notes  being  dated  at  B^i/Zimore,  would  raise  a  pre- 
sumption, that  Baltimore  was  the  drawer's  place  of  residence, 
as  was  decided  by  the  Supreme  Court  of  New  Tork^  2  Caines^ 
Rep.  127.  Baltimore  then,  was  the  place  at  which  enquiry 
should  have  been  made.  The  Court  laid  down  the  law  fair- 
ly. A  demand,  or  at  least  due  diligence  in  endeavouring  to 
make  a  demand,  was  necessary. 

2.  Why  was  it  ipcumbent  on  Findley^  to  shew  where  the 
drawer  was  to  be  found?  It  does  not  appear  that  the  plaintiff 
ever  applied  to  him  for  that  purpose,  or  even  informed  him 
of  the  non-payment  of  the  note.  Under  these  circumstances, 
Findley  was  in  no  default,  but  the  plaintiff  was  in  default,  in 

.(a)  4  Bimn.  1S9.  (A)  5  Man.  Rep.  170. 

{b)  4  Mau.  Rep.  45.  (i)  8  Str.  1087. 

(c)  I  mU. 46.  (j)  ^DalL  158. 

(d)  8  Jokne.  Ca.  318.  (k)  S  Cainee,  344. 

(e)  3jr(iJbtt.807.  .  (i)  SJ«Am.lSl. 
(/)  5  iKim.  488.  («)«  Coma,  187. 
(j^)«-»^»«7.  ln)'iMai9.Rep.M. 

Vol.  IV.— 3  P 
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1816«     not  giving  notice  of  non-payment,  and  therefore  he  was  noc 

Chambtri'     entitled  to  recover  in  this  action. 

^^'  But  there  is  another  error  assigned.    After  the  plaintiff 

^^^^^     had  concluded  his  evidence,  the  defendant's  counsel,  who 

M'Cuum»B  rested  the  cause  on  the  plaintiflF's  evidence,  began  their  ad* 

^SiFsmm^  dress  to  the  jury.  During  this  address,  the  plainti£F's  coun- 
sel, asked  leave  of  the  Court,  to  offer  farther  evidence. 
When  this  motion  was  made*  the  defendant's  witnesses  were 
cslled,  and  did  not  answer,  but  during  the. argument  on  die 
motion,  they  all  appeared  except  one.  The  Court  rejected 
the  evidence.  When  the  jury  came  to  the  bar,  to  give  their 
verdict,  the  plaintiff  proved,  that  the  witnesses  of  the  defend- 
ant, who  had  not  answered,  had  been  seen  in  the  court- 
house, between  three  and  four  o'clock  that  afternoon. 

The  time  and  manner  of  examining  witnesses,  is  a  matter 
very  much  in  the  direction  of  the  Court.    It  is  not  regular 
to  introduce  evidence,  after  the  counsel  have  begun  dieir  ad- 
dress to  the  jury,  althoug^y  where  circumstances  render  it 
proper,  the  Court  may  permit  it.    No  particular  reason  for 
teeaklng  through  the  general  rule,  appears  in  this  instance; 
no  new  witness  arrived,  who  had  been  subpcenaed,  and  luM 
to  appear  before  the  evidence  was  closed.    The  plaintiff's 
witnesses,  for  all  that  appears,  were  all  on  the  spot  when  his 
counsel  declared,  that  they  had  closed  their  evidence.    To 
make  a  general  practice  of  introducing  new  evidence  when 
from  the  argument  of  the  adversary,  it  is  found  where  the 
shoe  pinches,  might  lead  to  perjury,  and  at  all  events,  it 
would  be  productive  of  confusion  in  trials.    But  there  was  a 
partioular  reason  against  it  in  this  case.      The  defendsnt 
had  discharged  his  witnesses,  and  one  of  them  was  not  to 
be  found.    Had  the  evidence  been  admitted,  he  might  have 
complained  of  being  taken  by  surprise.    As  for  the  pnoi^ 
when  the  jury  were  about  to  give  their  verdict,  that  the  ab- 
sent witness  had  been  seen  in  the  course  of  the  aftemooo,  it 
was  of  no  consequence,  because  it  was  not  proved^  that  die 
defendant  knew  of  his  being  in  Court.    I  cannot  say  there- 
fore, that  the  Court  acted  with  too  great  rigour,  when  they 
rejected  the  evidence.    Whether  this  Court  will  revane  for 
error,  on  a  point  in  which  the  law  permits  the  Court  belov 
to  exercise  their  discretion,  is  a  question*  which  it  is  unne- 
cessary to  decide*  as  it  does  not  appear  diat  there  has  been 
9117  abuse  of  discretion.  I  have  gone  tbnm|^  die  fiwufluf^ 
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Kfied  on  by  the  counsel  for  the  plaintiff;  in  my  opinion^  they  iai8« 
have  not  been  supported,  and  therefore,  the  judgment  should  Chamben^ 
be  affirmed.  ^' 


DUHCAV 

Judgment  affirmed*     ii ^Cuiioow 

adniinistrMor 
«f  FOTDKir. 


Duncan  against  MCullouch  administrator  of 

FiNDLEY.* 


U  Error.  ^^^^ 

THIS  was  a  writ  of  error  to  the  Court  of  Common    The  deeit« 
Pleas  of  FrankOn  county.  I!!!!?!^/ 

eooU^ctwaf 

In  the  Court  below,  it  was  an  action  on  a  joint  and  sevenddb^bat  not 
promissory  note,  drawn  by  WilRam  Undlcy  and  •S^^^i^JuJ|?SjiT^_^ 
Adama^  in  favouf  of  Matthew  Dtmcan^  the  plaintiff  below,  aetioiiwM  not 
for  600  dollars,  payable  nine  months  after  date.  No  bill  of  ^^^g^ 
exceptions,  or  statement  of  facts,  having  accompanied  the  re-  ^jf^^K''^ 
cord  on  the  return  of  the  writ  of  error  to  this  Court,  the  cir-  leot,  it  ii  void, 
cumstances  of  the  case  must  be  collected,  as  far  as  is  practi-  ^g^l^^ 
cable,  from  the  opinion  of  the  Court,  which  was  filed  of  re-  any  ^~ 
cord,  agreeably  to  the  act  of  assembly  of  24th  Febrmry^^'Sa^ai 
1806.  &J!''"*^*IL 

knowlfdgtd. 

The  following  points  were  stated,  on  which  the  Court 
were  requested  by  the  counsel  for  the  plaintiff,  to  instruct  the 

1.  That  drunkenness  is  no  ground  to  set  aside  a  contract^ 
unless  it  deprives  a  party  of  his  reason  and  understanding. 

2.  That  where  time  is  given  for  reflection  and  sobriety^  if 
the  party  does  not  object  to  the  contract,  a  court  of  equity 
will  not  set  it  aside. 

3.  That  where  several  months  have  elapsed,  and  the  party 
does  not  complain,  but  on  the  contrary  expresses  his  sadsfac- 
tion  widit  the  contract,  equity  will  not  relieve  against  it. 

4.  That  if  the  jury  were  of  opinion,  that  the  property  sold, 
would  cover  the  amount  of  this  note,  or  any  part,  taking  into 
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IMS.  cooisdenitum  the  pioperQr  already  pud  and  delivcredf  At 
Chmmbtn*  plaintiff  was  entitled  to  recover  that  amount,  leaving  the 
^*^ notes  yet  to  be  triedf  oat  of  the  question* 

*  DOMCAM 

MXmMU9m  Charge  of  the  Court  of  Common  Pleas. 
dTFisMn!  ^  ^^  8T^^^  question  for  the  consideration  of  the  jury  is, 
whether  strong  circumstances  of  fraud  have  not  been  dis- 
closed, and  proof  of  a  combination,  in  which  the  pUuntiff  was 
a  party,  to  defraud  the  defendant's  intesute^  William  Ftndky. 
The  plaintiff  has  been  called  upon,  and  notice  has  not  been 
denied,  that  the  inquiry  as  to  the  claim  of  the  plaintiff  would 
rest  on  shewing  the  equity  of  his  demand,  and  the  considera- 
tion  on  which  the  note,  the  subject  of  the  demand,  was  foond* 
cd.  The  jury  have  had  a  great  variety  of  testimany ;  and 
the  statements  now  produced  to  tiie  jury,  on  each  side^-pie* 
sent  the  result,  as  it  respects  their  different  pretensions.  The 
plaintiff  insisting,  that  he  has  established  his  demand  to  the 
whole  of  the  note  now  in  suit,  and  the  defendantf  on  the  con- 
trary, contending,  that  no  money  is  due  on  the  note  now  in 
controversy,  nor  due  on  those  in  suit  now  depending;  but 
the  jury  are  instructed  to  confine  themselves  to  the  suit  be- 
fore the  Court  and  them ;  and  from  an  investigation,  conduct* 
ed  with  impartiality,  and  the  most  careful  consideration^  to 
say*  how  much,  if  any  thing,  is  due  to  the  plaintiflf^  or  to  find 
a  verdict  for  the  defendant,  if  they  are  of  opinion^  that  the 
plaintiff  ought  not  to  recover  in  this  suit. 

<*  In  answer  to  the  question  proposed  by  the  plaintiff's 
counsel,  the  jury  are  instructed,  that  the  drunkenness  of  one 
.  of  tile  parties-  is  npt  sufficient  to  set  aside  an  agreement,  unkss 
some  unfair  advantage  is  taken ;  but,  that  if  a  gross  combina- 
tion of  fraud  and  deception,  has  been  practised  on  the  defend- 
ant, and  it  clearly  appears  to  the  jury,  that  the  phuntiff  has 
been  a  party  to  it,  such  fraud  proved,  will  avoid  any  trans- 
action to  which  it  applies.  In  the  present  instancCf  the  jury 
will  consider  the  weight  of  evidence,  and  its  operation  in  es- 
tablishing the  claim  of  the  plaintiff,  and  the  items  cm  wUch 
,  hb  demand  arises :  the  property  delivered  zlBaUimoreyVA 
its  operation  are  already  submitted  to  the  jury,  that  so  &r  as 
any  of  the  claims  set  up  by  the  phuntiff,  are  honest  and  just» 
vto  account  for  and  explain  the  consideration  c^  the  note,  tkey 
ought  to  be  received  and  admitted ;  if  fraudulent  and  disho- 
nest to  be  rejected.    And  the  jury  are  also  to  ccmsider  the 
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circumsunces^  of  the  partnership  purchase,  and  what  Mr.     ldl8. 
Duncan  reoeived  on.  that  account,  if  any  thing,  at  BattimorCy  Chamben* 

in  part  of  the  amount  of  the  purchase  of  horses  from,  him,  as  ^^^' 

well  aa  the  grain  delivered,  and  money  paid  by  the  defend-     ^'^ 
ant'a  intestate.  .  M-Cuaoo^ 

"  If,  from  the  investigation,  the  result  should  be  adverse  ^^Sm. 
to,  and  destroy  the  plaintiff's  demand,  the  Court  is  of  opi- 
nion, that  the  intesute's  declaration,  two  or  three  months  af- 
terwardsy  that  the  plaintiff  had  used  him  well,  and  had  been 
a  father  to  him^  and  that  he  had  not  been  cheated,  would- not 
of  itself  repel  the  defence,  (if  otherwise  satisfactory,)  which 
is  now  set  up  by  the  defendant. 

>«  In  the  case  of  a  contract,  mere  drupkcnnessy  especially  if 
time  elapses,  after  the  party  becomes  sober,  and  he  acquiesces 
dttring  that  time,  will  not  of  itself,  if  there  is  no  e3q>ress  evi- 
dence of  an  unfair  advantage  taken  of  him,  avoid  it.  The 
observation  and  principle  already  stated,  sufficiently  answer 
all  that  the  plaintiff's  counsel  have  requested  to  be  answered 
by  the  Ciourt,  as  matter  of  instruction  to  the  jury." 

The  jury  found  a  yerdict  for  the  defendant. 

Brown  and  Crccwford^  for  the  plaintiff  in  error. 

Riddle  and  Chambers^  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  The  charge  of  the  Court  has  been  Sftd  under 
the  act  of  assembly,  but  the  evidence  has  not  b^en  brought 
up  by  a  bill  of  exceptions ;  .so  that  very  few  of  the  facts  ap- 
pear on  the  record.  It  seems,  however,  the  defendant  gave 
evidence  of  a  continued  state  of  intoxication  of  the  intestate, 
about  the  period  when  the  note,  on  which  the  suit  is  brought, 
was  signed;  and  also  of  a  conspiracy  between  the  plaintiff 
and  a  certain  Sterling'.  Adams  to  defraud  him,  and  by  taking 
advantage  of  his  state  of  inebriety  to  procure  him  to  sign  this, 
among  other  notes.  To  rebut  this,  the  plaintiff  gave  evidence 
•  of  declarations  of  the  intestate,  made  three  months:  after  the 
'  date  of  the  note,  that  the  plaintiff  had  .used  htm:  well,  had  been 
a  father  to  him,  and  had  not  cheated  him ;  and  then  prayed 
the  Co\ut  to  direct  the  jury,  that  when  after  a  lapse  of  seve- 
ral months,  time  is  given  for  sobriety  and  reflection  to  return. 
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IMil     iiKt  the  putf  docs  not  object,  but  on  the  cootrary  < 
Ckmiktn      Mtisiectioii  with  the  contract,  eqtnty  will  not  relieved    The 
^^^'  CoQitwnsof  opinion,  that  if  there  watfrwid  in  fact,  these  de^ 

'^^^^  clarations  would  not  of  themselves  defeat  tlie  defence  set  op. 
M^CMaiwi|a  Now  the  question  here  was  fraud  or  not.  The  dedaraoons 
ornasiBr*  of  the  intestate  were  evidence,  though  not  conclo8iTe,thatno 
fraud  originally  existed ;  diey  night  be  ez|dained  nd  shewn 
to  have  been  inade  under  a  misapprehension  of  the  true  stsie 
of  the  fact,  or  undue  inSueace  of  the  plaintiff^  acqiuredfrom 
cxtrmsic  causes  continuing  to  operate  at  the  time.  Hence  it 
tested  with  the  jury  to  decide^  on  aviewof  the  whole  ground, 
whether  the  note  in  cjuestion  had  originally  been  obtuaed 
through  fraud  or  not.  But  it  is  arguec^  that  if  it  even  were 
so  obtained,  still,  those  declarations  made  at  a  time  when  the 
intestate  must  be  supposed  to  have  recovered  fixMn  inebneiyf 
operated  as  a  canfiimntion  of  die  contract,  and  purged  it  of 
tile  original  fraud;  Butwere  not  the  jury  to  juc^  whether 
die  origttud  deladon,  or  mxy  oAer,  operated  at  the  time  of 
the  declarations  f  But  take  it,  tiieincestate  made  the  declara- 
tions widi  full  knowledge  at  all  necessary  drcumstances, 
wlule  free  from  every  improper  influence^  and  it  is  dear 
they  will  not  amount  to  a  confirmation,  for  die  case  does  not 
admitof  it*  The  case  of  ChesterfieU v.  ym^ten^  2  Fe9.  125. 
1  AH.  SOI,  is  cited  by  the  pUintilTs  counsel^  but  I  confess  I 
cannot  see  with  what  hope  of  benefiting  tlirircaose.  in  that 
cascy  there  was  no  imputation  of  fraud  or  moral  depravitjr  in 
the  original  transaction*  Mr.  Spencer  obtained  a  loan  from 
the  defendant,  on  condition  of  papng  double  or  nothiag,on 
the  event  of  hb  surviving  the  Duchess  of  Marlborwglu  The 
transaction  was,  witiiout  succ^ssf  attempted  to  be  impeached 
on  the  ground  of  usury ;  and  as  to  its  being  an  unconadoo- 
able  bargain^  obtained  from  a  man  forced  by  hb  necessities 
So  anticipate  an  estate  in  expectancy*  it  was  held  tiiis  was  ob- 
viated by  giving,  with  full  knowl^ge  of  all  neceasaiy  cir- 
ciisMancesy  a  new  security  in  confirmation  of  the  origind 
traBsactton*  when  all  embarrassment  had  ceased.  The  cause 
was  most  ably  argued,  and  decided  on  great  consideration; 
by  Lord  Hardwickb,  asnsted  by  able  Judges ;  it  is,  there-' 
fore,  of  great  authority.  Now,  there  was  nothing  fike  what 
Lord  Hardwicxe  called  actual  fraud,  arising  fitmi  facts  and 
circumstances  of  positive  deceit,  but  oidy  a  sort  of  fraud 
arising  from  tiie  eircumatanc^  and  the  condition  of  the 
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cootfactiog  parties ;  mid  a  contract  merely  imconacioiud^let  fay  |816, 
reason  only  of  the  latter  consideration,  always  admits  of  con-  CAoi^Afrt- 
finnation.  Public  policy  is  the  ground  on  which  chancery  pro-  ^^' 


tects  men  in  necessitous  circumstances,  from  becoming  the  ^^^^^ 
prey  of  those  disposed  to  take  advantage  of  the'  pressure  of  MKivwnmm 
their  wants ;  they  are  protected  against  themselves*  But  ^jfj^^^ 
after  a  nun's  emiMurrassments  are  removedfand  he  has  ceased 
to  be  a  fit  subject  for  the  protecting  care  of  chancery,  it  is 
perfecdy  reasonable  to  permit  him  to  validate  that  which  was 
originally  invalid  from  policy  merely^  and  not  on  account  of 
moral  turpitude,  in  the  adverse  party.  Where,  however, 
there  has  been  actual  and  positive  fraud,  or  the  adverse  par^^ 
haa  acted  mah^de^ihtrt  can  be  no  such  thing  as  a  confirms* 
tion ;  what  was  once  a  fraud,  will  be  alwa3rs  so.  The  reason 
of  the  distinction  is,  that  a  contract,  infected  with  that  kind 
of  fraud  which  must  be  proved,  and  not  presumed  from  the 
circumstances  of  the  parties,  is  not  merely  .voidable,  but  void ; 
and  confirmation,  without  a  new  consideration,  would  be 
nudum pactttmm  If  ihetxwaMa^iaxmhn Chesterfield y.Jantsen^  \ 
had  been  usurious,  all  the  Judges  agree,  that  no  subsequent 
confirmation  would  have  been  available*  Ardglaese  v.  Mum* 
Qbamp^  1  Vem.  ft^7.  Wiseman  v.  Beake^  3  Vern.  121,  and 
Bough  V.  Price^  1  Wile.  320,  are  express,  that  a  contract  posi* 
tively  fraudulent,  cannot  be  confirmed  by  subsequent  acts ; 
9nd  in  Brooke^  executot  of  Hobart  v*  GaUyp  2  Atk.  34,  Lord 
Ha&dwicke  decreed  a  note  to  be  delivered  up^  that  had  been 
given  voluntarily  by  a  person  of  full  age,  to  a  victualler  for 
burgundy*  champaigne,  and  claret,  clandestinely  furnished 
him  when  an  inftnt  at  schooL 

There  is  another  point  which,  as  the  evidence  has  not  come 
up  with  the  recoid,  it  is  difficult  to  comprehend  or  decide*  It 
would  seem*  however,  evidence  was  given  of  mutual  deal- 
ings, and  the  Court  were  requested  to  chargcy  that  if  the  pro- 
perty sold  to  Findley  would  cover  this  note,  or  any  part  of  it, 
the  balance  might  be  recovered  in  this  suit.  It  appears  to  us, 
the  Court  did  so  instruct  the  jury.  Findley  had  given  the 
plaintiff  other  promissory  notes,  on  which  alone  the  defend* 
90t  contended  the  balance  of  the  general  account,  if  any  weire 
duCf  could  be  recovered.  The  Court  referred  the  jury  to  - 
the  statement  exhibited  on  each  side,  and  directed  them  to 
confine  their  atteqdon  to  the  note  in  suit,  and  if  any  thing 
trtse  dne,  to  find  a  ver^ct  for  so  much.  .On  this  gvoond 
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1818.     ihtn^  the  plaintiflT  had  no  right  to  except ;  bat  if  the  directioQ 

Chnmkrvt'     had  been  diflFerent^  it  might  be  right  fron  every  thing  tbif 

^^^'  appears ;  for  if  at  the  time  of  executing  this  note^  Findktf 

^^^^^^^^     were  not  indebted  to  the  plaintiflF,  it  would  be  void  for  want 

M'CuuoQM  of  consideration,  and  would  not  be  recoverable,  even  tboiq^ 

orFn^arT  h^  afterwards  became  indebted.    Having  the  evidence  verjr 

imperfectly  before  us,  it  would  be  difficult  to  say,  diat  any 

direction  the  Court  might  choose  to  give,  was  wrong*    The 

judgment  must  be  affirmed. 

Judgment  affirmed 


4sr4tio  Glen  and  others  against  Glen. 

oSl^k^.  In  Error. 

•dJtti'S?  ^^  ^^  return  of  a  writ  of  error  to  the  Court  of  Com- 

tr»ct  of  lui^  niQii  Pleas,  of  Ct/m^^/on^/ county*  it  appeared,  that  this  was 
Hml^vey-an  ejectment,  brought  by  Thomas  Glen,  Robert  M^Cune,  EB' 
^.{^^Jg^zoAert,  Martfy  Thomas^  and  Letitia  Gien^  against  Susanna 
byiKiinMtoriet,  Gleny  to  recover  the  possession  of  13  acres,  and  141  perches 
"^^wwe'  of  land.  Both  the  pldntiffs  and  the  defendant,  daimed  un- 
'^•^i^der  Thomas  Glen^  deceased,  the  father  of  Alexander  Gien, 

not  OOlDDIdO* 

\y  wrrooBd  iti  deceased,  who  was  the  husband  of  the  defendant.  It  was 
SilIto«o^  confessed,  that  Thomas  Gien^  being  seised  m fee,  of  Aoirt 
Me%  mofvor^QQ  acres  of  land,  of  which,  that  in  dispute  was  part,  made 
afterwards  on  the  SOth  Jantuiry,  1795,  a  deed  to  his  son  JUexander^ 
JSSrtl^*  granting  to  him  in  fee,  a  parcel  of  land,  part  of  the  s»d400 
poiQtedbj  acres,  described  as  follows :  ^  A  certun  tract,  or  psffcel  id 
who  Sfomed  land,  situate  and  lying  in  i)fC^iimtfDn  township ;  which  snd 
JjJ^^.**^  tract  or  parcel  of  land  is  bounded^  by  lands  belonging  to 
taiocd  900  Robert  Patterson^  on  the  south,  by  lands  belonging  to  the 
aii^am^  tmd  Robert  Patterson:,  on  the  south-west,  and  by  land  be- 
forS^Tke  ^o*^P"*g  ^^  y^^^  Harper^  sen.,  on  the  north-west;  coatuoiog 
The  land  thotSOO  acres  of  land,  be  the  same  more  or  less.^    On  the  20th 

isnrejed,  was 

delireredky  .   ,  ^^ 

the  grantor.to the  grantee, bj  wliom  it  wai  heM,  durios hk  life* and Inrliii  widow^afkrh^aM 
After  the  death  of  both  the  grantor,  aiid  grantee,  and  15  yean  after  the  ei«aatiM  of  the  don,  R  . 
was  diteorered,  that  the  traet  oooUined,  313  acres,  l4l  perehet,  nUtead  ofSOD  aorea. 

HMf  that  the  heirt  of  t|ke  grantor,  were  not  eAtitka  to  tteover  tht  omcphM  «C  13««re%Ml 
pcrohet. 
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Aprit^  1795,  Ralph  Martin^  who  was  employed  by  bdfh  the  1818. 
father,  and  son,  surveyed  a  parcel  of  land,  part  of  the  tract  Chamber- 
of  4O0  acres,  and  informed  them,  that  it  contained  200  acres,  ^^^' 


with  an  allowance  of  six  per  cent,  for  roads,  &c.  The  land  luj^JJcre 
thus  surveyed,  was  delivered  by  Thomas  Glen,  to  Alexander,  "• 
by  whom,  and  by  his  widow,  the  defendant,  the  possession 
had  been  since,  uninterruptedly  held.  Shordy  before  the 
commencement  of  this  ejectment,  some  marked  saplings  were 
found  standing  on  one  of  the  lines,  and  a  fence  exacdy  on 
the  same  line.  Thomas  6/rn,  lived  about  three  years  after 
the  execution  of  his  deed,  knew  that  his  spn  Alexander  held 
according  to  the  lines  of  Martinis  survey,  and  never  made 
the  smallest  objection.  But  after  the  death  of  both  Thomas 
and  Alexander  Glen^  it  having  been  discovered,  that  Martin's 
survey  contained  more  than  200  acres,  the  plaintiffs  brought 
this  suit,  thirteen  years  after  the  execution  of  the  deed,  for 
what  they  alleged  to  be  included  in  the  said  survey,  over  and 
above  the  200  acres,  with  the  allowance  of  six  per  cent 

The  plaintiffs  gave  evidence,  that  there  was  a  surplus  of 
upwards  of  thirteen  acres,  and  prayed  the  Court,  to  direct 
the  jury,  that  by  the  deed  of  Thomas  CHen^  his  son  Alexan- 
der ^  was  entitled  to  no  more  than  £00  acres  strict  measure, 
with  an  allowance  of  six  per  cent. ;  and  if  it  should  appear  to 
the  jury,  that  MarthCs  survey,  included,  by  his  mistake  213 
acres,  141  perches,  with  the  allowance,  Sec,  he  having  stated 
it  to  contain  but  200  acres,  the  mistake  might  be  rectified  by 
a  verdict  for  the  plaintiffs,  for  the  surplus  of  13  acres,  141 
perches.  The  opinion  of  the  Court  was  against  the  phun- 
tiffs,  and  exception  to  it  was  taken  by  their  counsel. 

Mahon  and  CarotherSy  for  the  plaintiffs  in  error.  Had  this 
been  a  sale,  by  courses  and  distances,  or  had  the  land  been 
described  by  certain  and  fixed  boundaries,  the  grantee  would 
perhaps  have  been  entitled  to  hold  it,  according  to  the  de- 
scription, without  regard  to  the  number  of  acres  mentioned 
in  the  deed.  In  such  cases,  the  risque  of  quantity,  enters 
into  the  contemplation  of  the  parties.  But  in  the  present 
case,  the  description  was  extremely  loose.  The  grantor 
owned  about  400  acres,  a  certain  part  of  which,  he  intended 
to  cQnvey.  The  deed  called  for  boundaries,  only  on  three 
sides,  and  evidently  looked  to  a  subsequent  survey,  to  re* 

Vol.  IV.~3  Q 
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duce%  certainty,  what  was  so  imperfectly  described.    QaaR* 
tity,  therefore,  was  the  essence  of  the  contract.      In  ascer- 
.  taining  this,  the  surveyor  made  a  mistake  in  the  calculation, 
and  we  contend,  it  is  such  a  mistake,  as  it  is  the  province  of 
a  court  of  chancery  to  relieve  against;  and  if  so,  it  is  within 
the  equitable  powers  of  this  Court.     That  there  was  a  mis- 
take, was  admitted  by  the  Court  below,  who  however  erro- 
neously declared,  that  under  the  circumstances  of  the  case, 
it  could  not  be  rectified,  after  the  lapse  of  thirteen  years. 
This  was  not  such  a  lapse  of  time,  as  will  afford  a  presump- 
tion, that  the  mistake  was  discovered,  and  acquiesced  in. 
There  was  no  evidence  of  the  discovery  of  the  mistake,  until 
a  short  time  before  the  commencement  of  this  suit*     If  there 
had  been  fraud,  it  will  not  be  pretended,  that  the  defeodaoc 
could  retain  the  land ;  and  where  is  the  difference,  in  effect, 
between  detaining  what  was  given  in  mistake,  and  acquiring 
it  by  fraud  ?  The  words,  "  more  or  less,"  were  probably  in- 
troduced by  the  scrivener  as  a  matter  of  course,  and  were 
not  intended  by  the  parties  to  have  any  effect.     If  any  was 
intended,  they  were  designed  to  cover  any  difference,  whicli 
might  arise  from  the  uncertainty  of  instruments ;  and  with 
this  view,  they  are  usually  inserted  in  deeds.     But  where 
the  intention  is  to  convey  only  a  certain  number  of  acres, 
which  was  manifestly  the  case  in  this  instance,  13  acres,  and 
141  perches,  are  too  much  to  allow  for  inaccuracy  of  instru- 
ments, and  chain  carrying.     On  the  amount  of  the  excess, 
the  Court  made  no  observations  to  the  jury,  but  the  Judge, 
assuming  the  functions  of  a  chancellor,  undertook  to  decide 
both  the  law,  and  the  fact     This  was  certainly  error.    The 
authorities  which  bear  upon  this  subject,  by  no  means  sanc- 
tion the  idea,  that  where  the  description  is  so  undefined,  as 
it  is  in  the  deed  in  question,  a  greater  quantity  of  land  will 
pass,  than  is  expressly  stipulated  for.     Some  of  our  Courts 
have  gone  beyond  the  English  law  on  this  subject.    It  is  said 
in  Sugden^  201,  that  where  in  a  conveyance,  lands  are  men- 
tioned to  contain  so  many  acres  by  estimation^  or  the  words 
*<  more  or  less^^  are  added,  if  there  be  a  small  excess,  the 
vendor  cannot  recover  it  back ;  or  if  there  be  a  small  dc6- 
ciency,  the  vendee  is  entitled  to  no  compensation  in  respect 
to  it.     The  inference  is,  that  the  rule  does  not  extend  to 
cases  of  great  excess,  or  deficiency.     In   the  same  book, 
(p.  202.)  it  is  laid  down,  that  equity  will  relieve  the  vendor, 
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ivhere  more  land  has  passed  than  was  contracted  for.  See  also  1818. 
Powel  on  Contracts^  77,  78,  79.  195.  In  Vtrginia  too,  if  on  Chamber%* 
a  sale  of  land,  the  deficiency  be  greater  than  might  reasona-  ^IfjL- 


GLB«r. 


bly  arise  from  a  difference  of  instruments,  or  a  common  mis-  .o^oj^, 
take  of  the  surveyor,  the  Court  will  grant  relief.  Hull  v.  v. 
Cunntngham.(a)  Nelson  v.  Matthews.(b)  In  Pennsylva^ 
nioy  and  New  Tork^  there  have  been  decisions,  which  are 
opposed  to  the  law  as  now  stated,  but  they  have  never  yet 
been  extended  to  the  point,  to  which  it  is  attempted  to  carry 
the  present  case;  nor  have  those  decisions  been  stamped 
with  the  unanimous  approbation  of  the  Court.  In  Smith  v. 
Evans^(c)  the  land  was  described  by  courses  and  distances, 
yet  Judge  Yeates,  in  opposition  to  a  majority  of  the  Court, 
was  of  opinion,  that  the  defendant  was  entitled  to  a  deduc- 
tion from  his  bonds,  on  account  of  a  deficiency.  Boar  v. 
M^Cormick^(d)  was  likewise  the  case  of  a  sale  by  ascertained 
boundaries^  and  though  it  was  decided,  that  under  the  cir- 
cumstances of  the  case,  the  defendant  could  not  claim  a  de- 
duction, yet  the  Chief  Justice  declared,  that  there  might  be 
extreme  cases,  in  which  a  court  of  chancery  would  infer,  ex 
nature  ret,  that  there  had  been  great  misapprehension,  and 
on  that  ground,  relax  the  strict  rules  of  law.  And  he  ad- 
mits, that  in  a  case  of  great  deficiency,  relief  would  be  grant- 
ed, on  the  principle,  that  the  consideration  of  the  contract 
had  failed.  The  case  of  Mann  v.  Pearson^^e)  which  was 
decided  by  three  Judges  against  two,  may  be  referred  to  the 
same  class.  On  the  whole,  as  the  deed  furnishes  no  accurate 
description  of  the  land,  as  it  was  obviously  intended  to  con- 
vey only  a  certaip  number  of  acres,  to  be  subsequently  ascer- 
tained by  survey,  and  as  a  mistake  has  been  made  in  a  con- 
siderable quantity,  by  the  inaccuracy  of  the  surveyor,  that 
mistake  may  certainly  be  rectified ;  and  for  this  purpose,  the 
proper  remedy  is  an  ejectment,  in  which  the  plaintiff  may 
demand  as  much  as  he  pleases,  and  recover  only  so  much  as 
he  can  prove  a  title  to. 

WattSf  for  the  defendant  in  error.  Even  if  the  plaintiff  in 
error  be  right  in  his  leading  position,  that  the  mistake  of  the 
surveyor  can,  under  the  circumstances  of  this  case,  be  recti- 

(a)  1  Munf.  S37.  (rf)  1  Sergt.  U  Hamle,  IW. 

(6)  2  ffen.  &  Munf,  164.  \e)  3  John:  37. 

(c)  6  Birm.  108. 
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1818.      fied,  it  cannot  be  done  in  an  ejectment  brought  for  thirty 
Chamberi-     acres  of  arable  land,  thirty  acres  of  meadow  land,  and  thirty 

— £! acres  of  woodland,  situate  in  Dickenson  township,  adjoining 

„^JS^  hinds  of  T.  N.^  J.  If.,  C.  /.,  and  E.  G.  This  is  the  manner 
Glem  '**  which  the  writ,  and  the  description  filed,  are  expressed; 
and  it  is  much  too  loose  and  undefined,  to  enable  the  plain- 
tiffs to  recover  a  supposed  surplus  of  thirteen  acres,  in  the 
form  of  ejectment  prescribed  by  the  act  of  assembly.  Bat 
it  is  not  necessary  to  dwell  upon  any  objection  of  this  kind. 
When  the  land  was  conveyed  by  Thomas  Glen,  to  his  sod 
Alexander,  its  limits  must  have  been  perfectly  known*  The 
deed  refers  to  certain  boundaries,  which  are  always  con^- 
dered  as  indicating  the  land  to  be  conveyed,  and  as  entithDg 
the  grantee  to  every  thing  within  their  limits.  The  quantity 
which  the  area  was  supposed  to  contain,  was,  as  is  usuaJ^ 
mentioned ;  but  what  shews  that  the  boundaries,  and  not  the 
quantity,  formed  the  essential  part  of  the  contract,  Is,  that 
the  words,  **  more  or  less*^  are  introduced,  which  necessarily 
import  uncertainty  as  to  quantity.  The  survey  was  made 
according  to  these  boundaries,  by  Martin,  the  agent  of  both 
parties,  who  found  a  number  of  marked  saplins,  and  a  fence 
exactly  on  the  line.  If  this  survey  be  sd^andoned,  by  what  is 
the  deed  to  be  construed  ?  A  v^ry  trifling  difference  in  the 
length  of  the  chain,  would  make  a  difference  of  thirteen  acres 
in  two  hundred,  and  perhaps  the  result  of  another  survey 
would  be,  to  diminish  the  number  of  acres  which  the  tract  is 
now  supposed  to  contain.  There  has  been  probably,  no  mis- 
take whatever ;  but  admitting  a  mistake  to  have  been  com- 
mitted, has  the  plaintiff  a  right  to  elect  from  what  part  he 
will  take  the  surplus  ?  Both  the  grantor,  and  the  grantee,  are 
now  dead,  and  this  ejectment  is  brought  for  the  spot  on 
which  the  widow  of  the  grantee  now  resides.  The  quiet  of 
titles,  and  public  policy  require,  that  after  such  a  lapse  of 
time,  and  after  the  death  of  the  original  parties,  a  survey 
made  in  the  manner  in  which  this  was  made,  should  not  be 
disturbed.  The  Pennsylvania  and  New  Tori  cases,  cited  on 
the  other  side,  particularly  that  of  Boar  v.  M*Cormick,  es- 
tablish principles  decidedly  in  favour  of  the  defendant  in 
error. 

The  opinion  of  the  Court  was  delivered  by 
,  TiLGHMAN  C.  J.    The   plaintiffs'  counsel  have   founded 

their  argument,  on  an  assumption,  that  the  deed  of  Thomas 
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Glen  was  intended  to  convey  the  exact  quantity  of  200  acres,  1818. 
with  the  allowance  of  six  per  cent,  which  was  to  be  surveyed  Chambert- 
and  ascertained,  after  the  execution  of  the  deed.    This  is  cer- 


tainly contrary  to  the  expressions  of  this  deed,  which  de-   ^^  (^tv% 


scribes  a  tract  of  landf  bounded  in  a  certain  manner,  as  the 
subject    of  the  conveyance.     The  boundaries,  indeed,  are 
vague,  and  do  not  completely  surround  the  land ;  but  it  must 
be  supposed,  that  a  tract  of  land  did  exist,  known  to  the  par* 
ties,  otherwise  the  deed  would  convey  nothing.      And  inas* 
much  as  the  description  is  incomplete,  the  tract  intended  to 
be  conveyed,  might  be  identified  by  parol  evidence.     The 
evidence  was,  that  a  tract,  agreeing  with  the  description  in 
the  deed 9  as  far  as  it  went,  and  completely  ascertained  by 
lines  and  boundaries,  was  delivered  by  the  grantor,  and  ac- 
cepted by  the  grantee.    This  is  sufficient.     But  the  plaintiffs 
contend,  that  the  quantity  of  200  acres,  was  an  essential  part 
of  the  deed.     I  can  only  say,  that  it  ia  not  so  expressed. 
Two  hundred  acres  more  or  less,  are  the  words,  which  imply, 
that  the  boundaries  were  fixed,  and  might  contain  more  or 
less.     If  the  plaintiffs  are  right  in  their  construction,  this 
deed  is  not  a  conveyance  of  land,  but  an  agreement  that  200 
acres  shall  be  surveyed  and  conveyed.     Now  certainly,  this 
Court  should  incline  to  the  construction  which  corresponds 
with  the  declared  intent  of  the  parties  ;  that  is  to  say,  the  ab- 
solute conveyance  of  a  tract  of  land.     It  may  be,  however, 
that  the  original  intent  was^  to  convey  200  acres,  and  through 
a  mistake  arising  from  miscalculation,  such  boundaries  have 
been  fixed,  as  contain  213  acres ;  How  would  the  law  stand, 
on  that  supposition  f    The  boundaries  being  recognised  by 
both  parties,  must  be  taken  for  those  intended  by  the  deed ; 
and  thus  we  have  the  case  of  a  deed,  containing  13  acres 
more  than  was  supposed  by  either  party  ;  possession  held  for 
13  years,  and  then,  both  grantor,  and  grantee  being  dead,  an 
attempt  to  open  the  conveyance,  for  no  other  reason,  than 
that  it  contained  a  surplus  of  13  acres.  Why  were  the  words 
more  or  less  used,  but  to  shew,  the  understanding  of  the  par- 
tieSf  that  the  boundaries  should  not  be  affected  by  a  defi- 
ciency or  surplus  of  quantity  ?  Would  a  court  of  chancery  in- 
terfere in  a  case  of  this  kind  ?  I  think  not.     The  surplus  is 
not  so  great  as  to  carry  with  it  irresistible  evidence  of  an 
essential  mistake ;  and  the  death  of  the  original  parties,  the 
only  persons  who  had  a  perfect  knowledge  of  what  was  really 
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intended,  is  a  strong  circumstance  against  throwing  open  a 
transaction,  with  which  both  parties  were  content  as  long  as 
they  lived.  The  plaintiffs'  counsel,  having  asked  the  opinioQ 
of  the  Court  below,  on  a  certain  case,  supposed  by  them- 
selves to  be  matter  of  law,  now  complains,  that  the  Court  as- 
sumed what  belonged  to  the  jury.  This  is  not  fair.  They 
would  have  had  much  better  cause  of  complaint,  and  no  doul^ 
would  have  complained,  if  the  Court  had  refused  to  give  an 
opinion,  and  referred  this  matter  to  the  jury.  Upon  full  con- 
sideration of  the  plaintiffs'  case,  I  cannot  think  them  entitled 
to  a  recovery,  upon  .principles  either  of  law  or  equity ;  and 
therefore  I  am  of  opinion,  that  the  judgment  should  be  af- 
firmed. 


Judgment  affirmed. 


\  Brown  and  another  against  Downing  and  others. 


Friday, 
October  16. 


In  Error. 


ERROR  to  the  Court  of  Common  Pleas  of  Cumberland 


The  grantor 

eofopetent       COUnty. 
witnen  to 

w7en  he*cxe-  7^^^  Downinff  and  Others^  the  defendants  in  error,  who 
cuted  it  he      were  plaintiffs. below,  claimed  the  land  for  which  this  eject- 

OnTwholliat  ment  was  brought,  by  virtue  of  an  application,  in  the  name  of 
EttSS*^i?own  y^^^  Downing y  their  ancestor,  dated  July  25th,  1767,  and  a 
name,  but  as  survey  thereon  of  150  acres,  and  allowance  on  9th  JIfay,  1769. 
Sasteftofano-'^*^^  defendants  derived  their  title,  through  several  mesne 
ther,  to  whom  conveyances,  from  Alexander  Power  to  John  Komegy^  and 
eonvejed  the  from  Komegy  to  themselves.  In  the  course  of  the  trial,  the 
«»d  witnew  *  pl^intiffs  called  Alexander  Shortisj  as  a  witness.  He  was 
to  prove  the    objected  to  by  the  defendants'  counsel,  who  produced  a  deed, 

The  Court  dattd  November  6ihy  1811,  from  Shorth  to  jfohn  Kornegy^ 
▼ewe  sjod  -  ^^^  ^^  ^^^^  *"  question,  and  insisted,  that  he  was  incompe* 
ment  lor  er-  tent  to  impeach  a  tide  which  he  had  conveyed.  To  obviate 
infcrior  cJSrt  ^^'^  objection,  the  plaintiffs  then  offered  him  to  prove,  on  the 

may  commit,  ^qI^c  dire^  that  he  had  purchased  the  land,  at  a  commission- 
in  the  ootirse  ^  ^  ' 
of  a  prelimi- 
narj  ezamiuatHm  of  a  witnest,  which  it  totallj  unnecewuy  to  bis  idminioQ. 
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cr's  sale  for  taxes,  at  the  request  of  Kornegy^  and  as  a  trustee  1818. 
for  his  use.  To  thisy  also,  the  defendants'  counsel  excepted,  Chamhen" 
on  the  ground,  that  he  was  not  a  witness  to  prove  his  own  ^^^' 


agency,  and  that  at  all  events,  the  evidence,  if  true,  would  not  ^^IJJJ^p 
remove  his  incompetency.    The  Court  over-ruled  both  ex-         f. 
ceptions,  and  having  first  heard  the  witness  on  the  voire  dtre^  and  others, 
permitted  him  to  be  sworn  in  chief. 

Metzgar  and  WatU^  for  the  plaintiffs  in  error,  contended^ 
that  to  permit  a  man  to  destroy  a  title  which  he  had  himself 
conveyed,  was  contrary  to  policy  and  immoral,  because  the 
evidence  which  he  was  called  upon  to  give,  shewed  that  he 
was  not  worthy  of  credit,  and  the  maxim,  nemo  allegans  tut'- 
pitudimen  suam  audiendus  est^  applied  with  as  much  propriety 
to  a  witness  as  to  a  party.  Such  evidence  had  never  receiv- 
ed the  sanction  of  this  Court.  A  grantor  who  has  given  no 
warranty  and  who  consequently  is  not  interested,  is  a  good 
witness  to  support  a  title  conveyed  by  himself.  Lessee  of 
Cratz  V.  Etvalt,(a)  But  that  was  a  totally,  different  case 
from  this,  in  which  the  witness  was  called  to  overturn  what 
he  had  been  instrumental  in  setting  up.  The  case  of  Stew^ 
art  V.  Richardson^(b)  in  which  the  law  was  stated  clearly  to 
be,  that  a  vendor  cannot  by  declarations  made  subsequent  to 
his  deed,  invalidate  or  impeach  the  title  he  has  created ;  and 
that  of  Drum  v.  Lessee  of  StmpsOn,(c)  where  it  was  held,  that 
the  declarations  of  the  grantor  to  the  grantee  after  the  exe- 
cution of  a  deed  of  trust,  but  before  the  acceptance  of  the 
deed  by  the  grantee,  and  therefore  before  the  title  was  com- 
plete, were  evidence  to  alter  or  contradict  the  trust,  go  veiy 
far  to  shew,  that  the  testimony  of  Shortis  ought  to  have  been 
excluded.  He  had  made  an  absolute  conveyance  of  the  title 
to  one  under  whom  the  defendants  claimed^  and  if  the  decla- 
rations of  the  grantor,  subsequent  to  the  deed,  are  not  admis- 
sible to  invalidate  his  own  acts,  on  what  principle  can  this  be 
done,  by  the  testimony  of  the  grantor  himself? 

If  the  witness  was  incompetent,  independently  of  the  alleg- 
ed trust,  he  ought  not  by  his  own  testimony,  to  have  been  per- 
mitted to  prove  himself  a  trustee,  and  thus  render  himself 
competent.  In  commercial  cases  an  agent  is  often  allowed^ 
from  necessity,  to  prove  the  authority  under  which  he  acted ; 
but  the  rule  is  by  no  means  universal,  and  in  the  case  of  Au' 

(fl)  «-ff«im.95.  {b)  2  Teatet,  91.  (c)  6i5inn.478. 
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1818.  derson  v.  Hayes^a)  the  Court  refused  to  admit  such  evidena, 

Chamber^'  declariDg,  that  in  general  it  would  be  highljr  dangerous  to 

^""y*  permit  an  agent  to  establish  his  authority  by  his  own  oath, 

and  Mo^r  *°^  ^^^  there  would  be  no  security  against  bad  men,  if  so 

^'  broad  a  principle  were  adopted.    The  rule,  however,  is  con- 

and  oUien.  fined  to  mercantile  cases,  and  does  not  extend  to  sales  of 

lands.     Lessee  of  Nicholson  v.  Miffiin.(b) 

CarotherSyfor  the  defendants  in  error,  answered,  that  whe- 
ther Shortis  was  to  be  viewed  in  the  light  of  a  trustee  for 
Komegy  or  not,  he  was  a  perfectly  good  witness.  He  was 
not  called  in  order  to  contradict  his  deed,  to  which  alone  he 
was  incompetent,  but  to  prove,  that  he  had  not  a  good  dfle 
when  he  executed  it,  and  for  this  purpose,  he  would  have 
been  competent,  provided  he  was  willing  to  be  sworn,  even 
if  he  had  given  a  general  warranty,  because  he  would  have 
been  swearing  against  his  own  interest.  The  point  now  rais- 
ed, is  neither  new  nor  difficult.  The  exclusion  of  a  witness, 
whose  testimony  tends  to  destroy  an  instrument  to  which  he 
has  affixed  his  hand,  has  been  repeatedly  decided  to  be  con- 
fined to  negotiable  instruments.  In  Bartng  v.  Shtppen^^c) 
the  assignor  of  a  bond  was  permitted  to  prove,  that  he  had 
obtained  it  fraudulently.  In  Ae  Lessee  of  Thompson  v. 
White^fd)  the  Court  received  Ae  evidence  of  the  grantor  in 
a  deed,  to  shew  a  breach  of  trust  and  a  fraud  in  law  in  his  im- 
mediate grantee,  to  whom  the  land  had  been  conveyed  in  con- 
fidence, that  he  would  dispose  of  it  in  a  particular  manner, 
which  he  failed  to  do ;  and  in  Englandy  the  very  point  now 
in  controversy  was  decided  by  Chief  Justice  Holt,  m  the 
case  of  Title  v.  Grevett.(e)  It  is  an  objection  which  goes  to 
the  credibility  of  the  witness  merely.     PhilL  Ev.  33,  34. 

Even  if  the  Court  below  were  wrong  in  the  opinion,  that 
Shortis  was  a  proper  witness  to  prove  his  own  agency,  it  is 
not  the  subject  of  a  bill  of  exceptions ;  because,  being  com- 
petent to  establish  the  main  point,  independently  of  his  cha- 
racter of  trustee,  no  injury  could  have  arisen  from  the  sup- 
posed error.  But  their  opinion  on  that  point  was  correct.  A 
witness  may  testify  to  a  verbal  power  given  him,  but  he  can- 
not, by  his  own  evidence,  prove  a  written  power.  PhilL  Ev^ 
96. 

(a)  2  Teatet,  95.  {d  )  I  Dall.  425. 

(6)  8  Teatet,  38.  (<?)  Ld,  Roym,  IOCS. 

{c)  8  Binn,  15i 
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The  opinion  of  die  Court  was  delivered  by  1818. 

'   GiBtoK  J.  It  did  not  require  the  prelimiDary  evidence  ofCham^erf 
Ae  witness,  on  his  voire  dire^  to  get  rid  of  the  exception  to  ^^^' 


.  his  competency.  The  maxima  that  a  person  alleging  his  own  j^,^||^^her 
turpitude  is  not  to  be  heard,  does  not  apply  to  witnesses.  v. 
Approvers  and  accomplices,  are  constantly  witnesses,  al-  andothcTt. 
diough  they  inevitably  implicate  themselves  in  the  guilt  they 
are  called  to  fix  on  the  accused ;  and  their  avowed  participa* 
tioti  in  moral  turpitude  goes^  not  to  their  competency,  but 
their  credibility.  In  civil  actions,  the  principle  is  the  same; 
A  witness  to  the  execution  of  a  will  may  be  received  to  prove 
die  insanity  of  the  testator,  at  the  time  of  signing.  Wright^ 
4km.  Cfymer  v.  Liitle,  3  BurrAM4u  Lowe  v.  Joltffe^  1  Bl  Rep. 
9M.  The  attesting  a  will,  onder  such  circumsunees,  cer- 
taSnIy  involves  the  witness  in  as  great  dishonesty  as  can  fairly 
te  imputed  to  a  man  voluntarily  appearing  to  disprove  a  tide 
he  had  conveyed.  But  the  very  case  was  decided  in  Txtk  v. 
^rfoett^  £  UL  Raym.  1008.  In  fact,  the  doctrine  of  estoppel 
liaa  never  b^n  applied  to  witnesses,  except  in  the  solitary  in* 
alance  fA  a  person  putting  his  name  to  a  negotiable  instru- 
aient,  and  diereby  giving  it  credit  with  the  public.  Although 
die  oninent  Judge,  to  whom  that  rule  owes  its  existence, 
professed  to  found  itt  as  well  on  the  civil  law  maxim,  as  the 
protection  of  negotiable  papers,  yet  the  latter  is  the  ground 
on  which  it  is  sustained  in  Penneylintnta^  and  those  states  in 
which  it  is  sdU  retained,  and  accordingly  we  find  it  restrained 
to  secuHdes  stricdy  negotiable.  In  England  it  is  exploded 
altogether.  In  transactions  stricdy  mercantile,  where  credit 
performs  the  office  of  money,  there  is  sound  reason  for  pro- 
tecting paper,  that  approaches  very  near  to  a  circulating  me- 
dium ;  but  the  protection  ceases  with  the  reason  on  which  it 
is  founded.  Undoubtedly,  a  witness  voluntarily  appearing 
in  a  court  of  justice  to  attest  facts,  that  at  once  evince  his 
turpitude  and  destroy  his  credit,  is  a  sad  and  disgusting 
spectacle ;  yet  I  do  not  know,  that  on  that  account  merely,  a 
party  ought  to  be  deprived  of  the  benefit  of  his  testimony, 
when  die  interests  of  justice  may  be  subserved  by  it* 

With  respect  to  the  second  point,  even  if  it  were  the  sub- 
ject kA  emu*,  I  am  of  opinion  the  Court  below  were  right. 
Whether  or  not,  in  buying  in  the  land,  ShertU  were  the  agent 
of  Komegyf  was  totidly  immaterial.  His  getting  rid  of  the 
objection  to  his  competency,  even  if  well  founded  in  the  first 
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1818.  inttance,  did  not  depend  on  the  establishing  of  an  agency  wh 
Chamden-  der  Kornegy.  The  witness  was  admitted  to  prove  he  pur- 
*^^'  chased  as  a  trustee  for  Kornegy^  and  with  hb  assent  ^  and 

md  l^MSer  ^^^  although  by  his  deed  he  transferred  the  legal  title,  yet, 
^v.  that  he  never  had  a  beneficiary  interest  in  the  land*  But  as 
mod  oUien.  Shortif  was  unquesUonably  a  witness,  without  the  aid  of  the 
matters  disclosed  on  his  vrire  itfrr,  no  errors  the  Court  might 
have  committed,  in  the  course  of  a  preliminary  examinatioOi 
totally  unnecessary  to  his  admission,  and  therefore  irrelevant, 
could  be  assif^d  here,  because  those  errors  could  preju- 
dice no  one.  A  judgment  will  not  be  reversed  because  the 
Court  gave  an  erroneous  instruction  to  the  jury  on  an  imnia- 
terial  point.  Murrfl  v.  jfohnson^s  admimstratar^  1  Ha^  ^ 
Munf.  451 ;  not*  for  admitting  illegal  evidence,  unless  the 
plaintiff  in  error  could  possibly  have  received  some  injuiy 
from  it  I  as  where  incompetent  evidence  of  a  fact  ba^  been 
admitted^  but  the  iame  fact  has  been  conclusively  proved  ^ 
a  verdict  and  judgment  between  the  samp  parties,  in  which 
the  fact  was  litigated  and  put  in  issue.  Presion  y.  Harpcyy  2 
Jfen.  &f  JUunf.  55.  Here  the  inquiry  of  the  wkoesa  having 
purchased  as  an  agent  or  trustee^  was  altogether  unnecessary 
to  the  decision  of  the  question  of  competency ;  and,  therefore, 
if  it  had  been  conducted  erroneously,  the  rule  would  apply. 
Was  Shortis,  at  all  events,  a  witness  i  If  he  was,  the  plidnuff 
in  error  cannot  complain  of  the  manner  of  his  admission. 

Judgment  afinned. 
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1818. 

Chamben* 

BovARD  and  wife  against  Wallace  and  another^  ad»  ^^'     _ 
zdmmistrvitarsy pendente  lite^  of  Wallace,  deceased 

In  £rror.  J^»  .^ 

VRIS  was  a  writ  of  error  to  die  Court  of  Common  ^^^i^** 
Pleas  of  Cumberland  county,  in  a  feigned  issue  directed  by  inae  of 
the  Register's  Court  to  try  the  validly  of  a  wridng,  purport-  veitwn,  the 
ing  to  be  the  testament  and  last  wiH  of  Patrick  Wallace ^^^^^^^ 
deceased,  in  which  Sarah  WaUace  and  Thomae  WaUacCy  wi^^y^j  to  the 
ministratorsy  pendente  Hte^  of  Patrick  Wallace^  were  plaintiffs,  '^i^'^ui 
and  Charles  Bavard  and  Raehael^  his  wife,  who  was  one  of^^^^^ 
flie  heirs  of  Patrick  tFallace^  weft  defendants.     The  jury,  iostrumeDt  set 
having  found  a  verdict  establishing  the  witt,  the  cause  was  ^n^  *  ^^ 
removed  to  this  Court  by  writ  of  error»  where  two  exceptions,  ^i*??^  ^ 
fodnded  on  the  rejection  of  testimony^  by  the  Court  beloWf  mory,  may, 
were  taken  and  argued,  by  inl^inhT' 

pMtiet.reada 

Metzgar  and  CarotherSj  for  the  plaintiffs  in  error.  M«tim  to^' 

which  he  hat 

Parker  and  WatiSy  contra*  ibrroeriy 

svora.    Bat 

Every  thmg  necessary  to  the  understanding  of  the  pomts  of  a  paper, 
decided,  wiU  be  found  in  the  opinion  of  the  Court,  which  was  K^p^^*"* 
delivered  by  the  former  dt- 

TiLOHXAN  C.  J.  The  trial  of  this  cause,  in  the  Court  be-^^^otbT* 
low,  wits  upon  a  feigned  issue  directed  by  the  Raster's  J^J^'j^  *** 
Court  of  Cumberland  county,  to  try  the  validity  of  a  writing,  mAe,  ami  he 
pur]>orting  to  be  the  testament  and  last  will  of  Patrick  Wal-  XiS^tLoU 
lace,  deceased.  S^Sru!?* 

Two  exceptions  were  taken  to  the  opinion  of  the  Court,     matter*  aon- 

1.  The  defendants  offered  to  prove,  that  Ann  Wallace^  one  fo|!J^r*d^ 
of  the  devisees  in  the  supposed  wiU,  had  dipc/ar^^,  that  the  »******»'*  ••?• 
testator,  at  the  time  of  executing  that  writing,  was  incapable  edioeTideiMe. 
of  making  a  will.    This  evidence  was  objected  to  by  the  S^^Jf!^^© 
counsel  for  the  plaintiff,  and  rejected  by  the  Court.  witnetitothe 

This  question  is  not  new.    It  came  before  the  Court  at^dther  par- 

lancaster,  in  the  case  of  MUer  \.  MtU^^a)  where  it  wasg^J^lJj^SU* 

decided,  that  the  declarations  of  a  devisee  under  similar  cir-  ^**^^gK!fj^» 
/3  an  evHWMe* 
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*     1818.     cumsunces,  were  not  evidence.  The  reasons  fortius  opinion 
ChQatber§-     Will  be  fotmd  in  the  case  referred  to,  and  therefore  need  not 

^"^' be  repeated  now. 

j^JTwlfc         ^'  ^^^  deposition  of  Sarah  LongweU  was  oflered  in  cvi- 
«.         dcnce  oo  the  part  of  Bovard  and  wife,  the  defendants  in  the 
and  MKHher  issue.    This  deposition  was  taken  under  a  rule  of  Court, 
^^^^^^ruBL^  the  trial,  before  Jmuk  Tpdd^  a  justice  of  the  peaces  in 
oTWallacx,  prescnca  of  ThomoM  Wallace^  the  phuntiff^  and  Charles  Ba» 
'^^^^'    vurdy  the  defendant.    It  appears^  liMt  the  depoaition  of  the 
same  witness,  had  been  taken  before,  and  was  lost.     Boioard 
put  in%o  the  bands  of  7lN<{/,apaper,whidi  hesaidwaftai;op]F 
.  of  tks  last  deposition,  and  this  paper  was  copied  into  the  pre-> 
sent  drposiuon,  afiirr  which,  quesiiono  wete  put  to  the  wit- 
ness both  by  Bovard  and  Wallace  i  the  answers  t»  which 
were  taken  by  Todd^  and  inserted  in  the  present  d^wsitioa* 
The  counsel  fpr  the  plaintiff  objected  to  the  whde  of  lUik  de- 
position, except  the  answers  to  the  questions  put  by  WaUaoei 
and  the  Court  decided  in  favour  of  the  objec^kM. 

As  to  that  part  of  the  present  deposition^  which  was  notMny 
but  a  copy  of  the  one  which  was  lost,  it  was  ri|^  tt>Mtk|b  it 
out,  because  there  was  reason  to  suppose,  from  the  evidence 
of  Mr.  Todd^  that  the  witness  did  not  pretend  to  recoUect  all 
the  matters  set  forth  in  her  foroMr  deposition.  She  ought  to 
have  been  examined  over  again,  and  her  answers  taken  ac- 
cording to  }iy^x  presmt  recoUecuon,  although  she  asight  have 
been  permitted,  with  the  consent  of  the  parties,  to  have  the 
first  deposition  read  to  her,  for  the  purpose  of  refreshing  her 
memory.  But  as  to  the  answers  given  to  the  questions  pift 
to  her,  at  the  time  of  taking  the  prcaent  deposition,  I  cannot 
perceive  why  they  should  not  be  good  evidence.  Hie  Court 
below  permitted  the  answers  lo  Wcdlace*s  questions  to  be 
read,  but  struck  out  die  answe^rs  to  Bovard\  questions.  For 
thi%  I  am  at  a  loss  to  find  a  reason^  and  it  seems  so  eztcaor- 
diaary,  that  I  cannot  help  cnn|ac3tHri^g»  that  when  it  was  de- 
cided, that  every  thing  but  the  answens  lo  Wallact?^  goes tions 
should  be  struck  out,  the  Court  did  notadvett  to  die  answenr 
which  had  been  given  to  the  questicmi  pfitby  Bfrnea^  Those 
questions  were  faMrfid,  and  what  weight  the  answeia  atighl 
have  had  with  the  jury,  it  is  not  f<Mr  us  to  say.  They  ought 
to  have  gone  to  the  jury,  and  the  not  suffering  of  them  to  go, 
was  ent>r.  I  am,  therefore,  of  opinion,  that  the  judgnrnt- 
should  be  reversed,  and  a  verdre  fqcia$  dc  novo  awarded. 
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DiTscAK  J.  gtiw  1M  opkrion,  iMwmg  beett  countd  for  the     1818* 
pkuntiffii  in  crnH*.  Chamtgrw- 

burg. 

Judgment  reversed,  and  a  venire  faciim     BoffAw 
^^  n(?w  awarded.  "^^^ 

Wajxacb 
•nd  another 

— ^■^■^■-^  ..i*-^.  i,f  I  .r  ■  ■  ..f^  ,  tdminiitratjan 

ofWallaM 


IkEhrok.  g«g.,^ 

£JECTAfEirrifitheCoartafCoaamaaPleMofaM»^    A««iMt 


September, 
17Hforl«nd» 


Tbe <qHMM  of  the  Cowt^  which  wm  ddhrend  by  die^htoh^' 
Chief  Joitke,  eiabraoes  the  whole  case,  so  for  as  it  is  coo-^^^JjlSj- 

neCtttd  with  die  point  decided.  tlement  made 

withaviev  to 
retideDoe  and 

Oaro^ere,  for  die  ptaMff  in  error.  ^""W^^  !f 

legal,  and 

Mrtzgmr  jnd  WaHe,  for  the  defendant  in  error.  ^TiSJJSS^;, 

lui  improve- 
bebe- 


mentl 


T^LOHMAW  C.  J.    Henry  Branyan^  the  plaintiff  below, san» ""ingrain 
daimed  under  a  warrant  to  hinwclf,  for  Ae  kmd  m  dispute,  SSlStdl,r!rf 
dated,  r«i  December,  twr ;  by  virtue  of  which,  a  survey  was  JJ'jJlSSI^f 
made,  the  14th  April^  1808,  containing  16  acres,  and  l54andthndetigii 
perches.     It  appeared  in  evidence,  that  for  several  years  to,^3Sf 
prior  to  the  date  of  the  plainWff's  warrant,  he  had  rented  and  Jf^'iTii^^ 
lived  upon  an  adfoining  tract  of  land,  but  had  taken  into  cul-  to^thlJ  eom- 
tivation,  and  razeed  grain  upon,  part  of  the  land  in  dispute,  SfiSJJSJl-^ 
which  was  then  vacant.    The  President  of  the  Court  of  °^^ 
Common  Pleas,  in  his  charge  to  the  jury,  told  them,  *<  that 
before  a  warrant  could  legally  issue,  it  was  necessary,  that 
grain  should  be  raised  with  an  intent  to  make  a  settlement; 
that  is  to  say,  with  intent  to  reside  on  the  land,  and  sup- 
port a  family/'    To  this  opinion,  the  counsel  for  the  plain- 
tiff excepted. 

By  the  act  of  the  22d  September,  1794,  it  was  enacted, 
^  that  no  application  should  be  received  at  the  land  office, 
for  any  land  n^ithin  the  Commonwealth,  except  for  such  land, 
whereon  a  settlement  had  been  or  should  thereafter  be,  made, 
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1818.     jT^m  rmedj  md  a  penoa  or  penoiis  residing  thereon.^    In 
rftiiwiin      order  to  coottiiote  a  MCttUwient^  there  most  be  a  residence  on 

^^^' the  land,  with  an  intention  of  making  it  a  place  of  abode,  and 

the  means  of  supporting  a  family.  The  legislature  has  mani- 
fested great  anxiety  to  have  the  vacant  lands  settled^  and  for 
that  purpose,  has  given^  not  only  a  preference,  but  an  ezda- 
sive  preference,  to  sodi  pcrsoas  as  should  reside  on  die  bad 
with  dieir  fiunilies.  But  there  must  be  no  tricky  or  evasion, 
and  in  order  to  asake  the  matter  more  8ure,'^aifi  mutt  be 
rmedy  before  the  isscung  of  the  warrant.  This  raising  of 
grain,  is  inseparably  coujded- with  a  seMiement,  or  an  iatoit 
to  make  a  setdement.  It  will  be  suflkient,  if  it  be  raised  in 
contemplalioii  of  following  it  op  by  residanoe ;  for  it  b  often 
veryconvenient  to  make  a  cn^,b^re  the  family  come  Co  re* 
side  on  the  land*  But  to  take  possession  of  vacant  land,  and 
raise  grain,  without  an  intent  to  make  a  setdenknt,  so  £u* 
from  being  antiinrisrd  by  law,  is  a  tretp&tt.  It  deserves  no 
fovour,  because  it  contravenes  the  object  of  the  legUalnreiiqr 
preventing  settlers  from  coming  on  the  knML  There  can  be 
no  commencement  of  legal  tide,  without  some  act  eii  die  blid, 
with  a  view  to  residence  and  the  support  of  a  £unily ;  and 
the  first  stroke  of  the  sobs,  or  furrow  of  the  [dough,  withdiese 
views,  is  the  commencement  of  a  setdement,  which,  if  per* 
severed  in  according  to  law,  will  end  in  a  good  title.-  Tbis 
is  the  true  construction  of  our  act  of  assembly.  The  chsigt 
of  the  President  was  therefore  perfecdy  right,  and  die  judg- 
ment should  be  aflkmed. 

JudgOMOfc  afiumcd. 
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1818. 

Chamber9- 

Lessee  of  Delancy  against  JLittle  and  another,     ^w^. 


In  Error.  ^  Ootobelrie. 

WRIT  of  error)  to  Franilin  county.  A  witnest 

may  be  per- 
miUodto 

•  In  the  Cottt  below,  it  was  an  ejectmenty  brought  by  the  JJ^^^^p. 
plaintiff  in  error^  afunst  the  defendattts  in  «rror,  in  which  piiefttkn  vai 
jthe  Tcrdict  wat  in  favoitf  of  the  defendants.  Si^e  penon,^ 

who  pot  it  in* 
to  the  land  of* 

WaH9%  lor  the  phnntiff  in  error.  fioe.   Whe- 

ther he  speaks 
fromtueh 

J.  RiddkvA  Crawford,  for  the  defendants  in  error.  ^»?''>^  «• 

•^        '  will  entitle 

him  to  belief. 

The  only  point  agitated  in  this  Court,  ia  folly  explained,  "l^^^'  ^ 
in  the  opinion  delivered  for  the  Courts  by  ^  we  to 

TiLGHKAN  C.  J.  Both  plaintiff  and  defendants,  claimed 
under  an  application  enter^,  3d  March^  1767,  in  the  name 
of  Barbara  Zaat^Aagtr.  This  application  was  put  into  the 
land  office,  by  Charlm  M^Commk^  under  whom  the  plaintiff 
claimed ;  and  it  was  put  in,  as  the  plaintiff  contended,  fer 
M^Carmick^%  own  use.  On  the  other  hand,  it  was  contended 
on  the  part  of  the  defendants,  who  claimed  under  Barbara 
Zantzingerf  that  the  application  was  for  her  use.  The  de* 
fendants  offered,  in  evidence^  the  deposition  of  Paul  Zani* 
zingrrj  who  swore,  that  the  tract  of  land  in  dispute,  was 
located  by  Charles  M*Cormick^  in  the  name  of  Barbara  Zant-' 
zingery  in  the  land  office,  and  that  the  same  was  intended  for 
the  use  of  the  said  Barbara  Zantzinger^  only.  The  counsel 
for  the  plaintiff,  objected  to  the  words,  ^«  and  that  the  same 
was  intended  for  the  use  of  the  said  Barbara  Zantzinger^ 
onlyi^  and  prayed  the  Courts  to  strike  them  out  of  the  depo- 
sition. But  the  Court  was  of  opinion,  that  these  words 
should  not  be  struck  out,  and  to  this  opinion,  the  counsel 
for  the  pUuntiff,  excepted.  In  support  of  this  exception,  it 
has  been  argued,  that  the  intention  of  Charles  M^Cormick^ 
being  confined  to  his  own  breast,  was  not  a  fact  to  which 
the  witness  could  swear.  This  is  a  very  subtie  argument,  but 
I  cannot  say,  that  I  feel  the  force  of  it.    A  man's  intention^ 
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1M8.  niqr  be  BunuCested^  by  his  worA  or  his  mtions^  and  when 
Ckmkm  knowiiy  nay  be  sworn  to  with  aa  aBBch  certainty,  as  any  odicr 
**^'  fcg^    WhenawttneasQiidertakcs  taswear  toatfaingof  that 

kind,  the  jury,  who  hear  the  ORatk,  will  value  it  at  what  it  is 
worth.  The  fdaintiffmig^t  have  as^ed  Pcoil Zanizhigcryhom 
he  kofew'M^Cormici^t  liOentipnyandMdess  he  could  have  ac- 
counted for  hb  kQowkdge%  his  ciiadit  woidd  hare  been  de* 
atroyed.  But  it  was  a  qnestioa  of  credibility  only,  and  dieit- 
line^  instead  of  asking- the  GouOyt^  sti^e  out  the  evidedoef 
the  piaiatiff's  counsel^  should  have  addressed  tfaenuelvet  is 
the  jury,  and  endeavoured  tm  satisfy  them,  that  this  pirt  ef 
the  testimony,  was  unworthy  of  tfeditto  I  amof  c^inioiitthst 
there  was  no  error  in  the  decision  of  the  Court  of  Cammm 
Pleas,  and  therefore^  the  judgmeiitshouhl  be  allrmcd. 

DuvcAM  J.  took  no  part  in^h*  decision,  having  been  con- 
cenad  for  die  pluntiff  in  eraor. 

Judgment  sfixmed. 


1 


Evft  oa  Sbrdbmbmi  Tmu^-tMa^ 
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Easterh  District,  DECEMBER  TERM,  1818. 


Tbt  Commonwealtfi  against  tiie  Keeper  of  Ae  Jail  of      1818> 
PhUadelphia,  ~^ 

^  Vreanesdajf, 

Deeember  10« 

FROM  the  return  to  a  habeas  corfius^  which  issued  to    'The MtoC 
the  defendant,  on  the  application  of  James  Connor^  it  appear-  isth  Marob, 
cd,  that  the  prisoner  was  detained,  by  virtue  of  a  commit*  J^SI^  thTlir^' 
ment,  by  alderman  Badger^  dated  November  19th,  1818,  for  rettof  soldiers 
want  of  security  to  appear  at  the  next  Mayor's  Court  for  anderthefuni 
the  city  of  Philadelphia,  there  to  abide  the  determination  of^J^jJ^^^J^^ 
the  said  Court,  on  a  charge  of  having  deserted  his  wife  and  fore  eniist- 
child,  leaving  them  a  burthen  upon  the  guardians  of  the  ^°de£^  coa* 

poor.  tnwted  alter 

*  enlistment* 

does  notes* 

Connor^  became  an  enlisted  soldier,. in  the  army  of  die^^^* 
United  States^  on  the  6th  November^  1818,  on  which  ground,  committed  bj 
C.  y.  IngereoU^  claimed  his  discharge.    He  relied  on  the  for  want  ofse- 
Constitution  of  the  United  States^  art.  1.  sect.  8.  clause  12.!SiJ^rt  a2^ 
The  Commonwealth  v.  Murray.(a)     The  Commonwealth  v.  Majors 
Barker, {b)    Act  of  Congress  of  16th  March^  18Q2.(c)    3  B/.  aver  a  eharge 
Com.  161.  Commonwealth  v.  La  Caze.(d)  S^Ktfe 

and  fiunilr, 
(a)  4  Binn.  492.  (c)  B  Lam  of  the  U,  S.  45S.  and  left  then 

(6)  5  Bitm,  428.  (d)  SIML  12S.  a  eharge  oa 

Vol.  IV.~S  S  ^iS^!" 


Digiti 


zed  by  Google 


506  CASES  IN  THE  SUPREME  COURT 

1818.         Ewing^  contra,  refeived  to  the  ocf  ^  astembfy,  of  31gt 

Phaatklpkia,  Atarch^  1812^0 

moiiveaith.  'fhe  Opinion  of  the  Court  was  ddirered  by 
TIN*  k^per  TiLGHMAN  C.  J.  The  prisowT  claims  his  discharge  froai 
rLMiTphia.  lonpntonmeiit,  by  virtue  of  the  act  of  congress  of  the  16th 
Marchy  ±90%.  The  23d  sect,  of  this  act,  provides^  ^  that  no 
non-commissioned  oflker,  musician,  or  private,  shall  be  ar- 
rested, or  subject  to  arrest,  or  to  be  taken  in  executioo,  for 
any  debt  under  the  sum  of  20  dollars,  contracted  before  en- 
listment, nor  for  any  debt  contracted  after  enlistment."  The 
meaning  of  this  provision,  appears  to  be  confined  to  ddits, 
taken  in  their  common  acceptation,  created  by  contract  be- 
tween the  soldier,  and  any  other  individoaL  And  there  was 
great  reason  for  preventing  an  arrest  in  such  cases;  becaoae, 
if  permitted,  every  scddier  might  be  withdrawn  from  the 
army,  by  contracting  a  debt,  for  that  purpose.  But  it  never 
could  have  been  intended  to  prevent  arrests  in  all  cases  of 
debt.  Suppose,  for  instMoe,  a  soldier  should  forfeit  n  re- 
cognisance entered  into,  for  keeping  the  peace,  or  for  his  ap- 
pearance in  Court,  to  answer  a  charge  of  felony.  This  woudd 
be  a  debt,  and  yet  it  cannot  be  supposed  that  congress  meant 
to  protoctlihli.  Neither  couM  ithave  been  intended  to  pto- 
tod  him  against  eaeeotien  on  judgments,  in  actions  founded 
on  trespass,  or  tpft.  Tet  these  judgments  are  debie.  Xet  us 
conaidsr  then,  the  oaiiae  for  which  the  prisoner  was  coounit- 
ltd  by  atdennan  Badg^*  It  is  not  for  any  debt  of  any  kind; 
he  has  nsnde  a  contmct  with  no  petaon  whatever.  But  lie 
has  been  charged  with  a  breach  of  duty.  In  deserting  his  wife 
and  child,  without  providing  any  means  for  their  sufqiect; 
In  such  case,  the  law  of  this  Commonwealth  has  invested 
the  Mayor^s  Court,  with  power  ta  enquire  into  the  drcum- 
stances  of  the  case,  and  nuike  such  order  as  they  shall  judge 
pnofpor  I  and  unless  securiqr  be  given  for  compliance  widi 
<hat  ordec,  the  husband  so  deserting  hb  fomily,  may  be  im- 
prisoned.. Every  alderman  -also  has  power,  on  complaint 
made  to  bias,  that  any  man  has  deserted  his  foauly,  to  Uta 
security  of  the  person  oom|dained  of^  for  his  iqtpeamnoe  at 
the  next  Majror's  Court;  and  for  want  of  such  secmi^,  to 
commit  him  to  prison.  The  law  considers  a  desertion  of  this 
kind,  as  an  ofience ;  not  indictable  indeed,  but  punishahle  by 

(a)  Pk04«f6. 441.455. 
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iaqmaonmeiit,  onlesa  security  is  givta,  to  comply  i^Uh  the      1818. 
order  of  the  Cosrt*    Whether  the  prisoner  hius  been  guglxj  Phiiadeiphiik 
mi  this  offence,  b  not  now  to  be  decided.    The  Mayor's   TheCk>in- 
Conrt,  no  doubt,  wiU  do  hUn  justice.    But  the  ^estion  be-  "'^^^^''^'^ 
fiM^e  us,  is,  whether  h^  fthaU  be  compelled  to  stand  bis  trial,  ^^^j^?^^^ 
€r  sttflered  to  escape,  and  leave  his  family,  a  charge  on  the  PbUadeipya. 
public    On  that  question,  the  Court  has  no  doubt.    It  is  our 
opinion,  that  the  case  of  the  prisoner  does  not  come  within 
the  words,  or  meaning  of  the  acts  of  congress^  and  therefore, 
lie  nMSSt  be  remanded. 

Prisoner  remanded. 


The  fosmnce  Company  d  Pemisylvmiia  i^immt  Pass* 
MORE  and  another. 


DeMnber  17. 


RANDALL,  for  the  defendants,  obtained  a  rule  lo  shew   Tbe  latt 

MmdAT  in 

anise  why  the  judgment  entered  in  tbis<ase,  should  not  be  jou  is  mcKlf 
opened,  and  the  execution  set  aside.  It  appeared,  that  shortly  J^JJ^^ 
after  March  Term,  1818,  a  summons  issued  agaiiost  the  de-turnofwriti^ 
fcndants,  returnable  on  the  last  Monday  in  Juhfy  which  was  re*  |!^^^^ 
turned,  **  served,^  and  on  the  4th  August  following,  the  phnup  «"*«"  ^^JKL 
dffs'  attorney  signed  a  judgment  for  want  of  an  appearance*,  it  is  not  a 

Tvmiy  It 
whieh  a  jodg- 

Ramokf  for  the  plainttffii,  shewed  cause.    He  reviewed  the  «^«nt  md  be 
several  acts  of  assembly  by  which  the  original  jurisdiction  of  of  an  appear^ 
4iis  Court  has,  from  time  to  time,  been  regulated,  particulariy  *'^^- 
that  of  the  10th  Aprils  1807,  the  8th  section  of  which  de- 
clares, that  the  last  Monday  of  July^  shall  be  a  common  day 
of  retmn  for  the  Supreme  Court  of  the  Eastern  District,  at 
whieh  time  vXL  writs  and  process  may  be  returnable  in  the 
same  manner  as  at  the  regular  terms  of  the  said  Court,  and  may 
alio  bear  teste  on  the  same  day.  It  had  been  the  practice,  he 
contended,  to  eonsiiter  JuiyzM  a  regular  Term  oi  the  Court, 
for  many  important  purposes.    Sheriffs'  deeds  were  then  ac- 
knowledged ;  in  case  of  appearahce,  a  rule  to  plead  might  be 
taken ;  and  for  default  of  appearance  on  a  capias^  returnable 
to  ytify,  the  bail-bond  might  be  put  in  suit.    To  establish  the 
practice  of  taking  judgments  for  want  of  an  appearance^  be 
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1818.     referred  to  the  records  of  ten  cases  io  which  it  had  been  done, 

PWtoifajl^fa'a.  and  insisted)  that  it  lay  on  the  opposite  party  to  shew  cases  of 

TlieliiMviMe  judgments  taken  at  December  Term,  for  defeults  in  July.  A 

oTpSniiyi-  pnK:tice  of  five  or  six  years  under  an  act  of  pailiament,  where 

it  is  general,  and  the  consequeoces  of  altering  it  would  be  im- 

portantf  fixes  the  construction.    Regina  v.  BalBooe^  &c.  de 

Beunify^d) 

For  the  defendants  it  was  aiMwered,  that  the  practice  had 
not  been  ao  consider  yuiy  as  a  Term;  that  it  was  not  so 
counted  in  foreign  attachments ;  that  the  general  impression 
of  the  bar  was»  that  judgments  by  default  could  not  be  enter- 
ed  at  yufy;  that  the  cases  cited  by  Mr.  Jtawle,  were  all  scire 
faciases^  and  in  several  of  them,  the  proceeding  was  amicabk, 
and  the  judgment  by  consent ;  and  that  if  they  had  been 
cases  of  summonses,  they  were  not  sufficiendy  numerous  to 
esublish  a  practice.  That  the  words  of  the  act,  merely  made 
the  last  Monday  in  yultfy  a  day  of  return  and  teste  of  writs^ 
^  and  not  a  Term ;  that  one  Judge  only  sat,  for  the  purpose  of 
making  rules  and  orders  preparatory  to  trials,  without  the 
power  of  giving  judgments ;  smd  that  when  verdkts  were 
taken  between  March  and  jfufyj  judgment  was  never  entered 
until  December  Term.  The  Chief  Justice^  in  ^uly  last,  re- 
fused, on  motion,  to  enter  a  judgment  in  a  foreign  attach- 
ment. He  cited  Shaw  v.  Pearce^b)  and  Kearney  v.  M^CuU 
hugh.{c) 

By  The  Court.  We  do  not  think,  that  the  practice  has 
been  by  any  means  so  general,  as  to  induce  the  Court,  from  an 
apprehension  of  shaking  property,  to  depart  from  the  obvious 
meaning  of  the  law.  The  last  JUonday  in  yuly^  is  a  Court 
held  by  one  Judge,  for  special  purposes,  to  receive  the  return 
of  writs,  and  to  make  rules  and  orders  preparatory  to  triab. 
But  there  is  no  power  to  give  judgments.  No  instance  hak 
been  shewn,  of  a  Judge  ever  giving  judgment  on  that  day, 
butseveral  have  been  cited,  where  it  has  been  refused.  Tbe 
cases  of  judgmenu  citedy  are  all  the  acts  of  attomies,  «iii 
rilentioi  and  there  are  but  few  of  them.  It  is,  therefore, our 
opinion,  tiiat  the  rule  in  this  case  should  be  made  absduie. 

Rule  absolute. 

(s)  IP*  IFifit.St9l  {b)  ^Bkm.kM%.  (e)  5  JB8tm.dl9. 
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iai8. 

PhUadelphia, 

Gause  against  Wiley. 


In  Error.  s^dujf, 

THIS  case  came  before  the  Court,  on  a  writ  of  error,  to    !)«/«©,  ««i 
the   Common  Pleas,  of  Chester  county^  in  which  it  was  an  **r*^^*jl^ 
ejectment,  brought  by  Caleb  WUey^  against  William  Gm/*f.[»owdweii, 
The  opinion  of  the  Court  below  was  returned  with  the  re-j^^"^  Jj«I|' 
cord,  unaccompanied  by  any  bill  of  eteeptions,  or  statement  jjjjK  two  thWa 

of  facts.      It  was  as  follows  :  tbereof,  to  her 

twosbterstS., 

WiisoN  President.    ^^  The  title  to  the  lands^  demanded  in  ^j^  uoif  nate- 
this  action^  apppears  to  have  been  vested  in  Caleb  PreWj  in  jj ^"r*^ 
fee  simple.    The  plaintiff  claims  the  land  upon  the  ground,  give  and  be* 
that  by  the  wiU  of  Caleb  Prew^  an  esUte  taU  was  devised  by  SSjler  b)^ 
him.  to  his  daughter  Susanna^  the  plaintiff's  mother^  which  p>  ^*»»*»«!;>J«i 

,       ,       ,  ,    •  .         •   .     .«.  »      .    .     .  .*  byhertndhcr 

on  her  death,  descended  to  ttie  plaintiff,  as  the  heir  m  tail,  hein  Utrfbiij 
The  words  of  the  will  are  these :— He  bequeaths  all  his  pcr- h2*b^jr^tnd 
sonal  estate,  to  bb  wife»  *^  together  with  full  liberty  to  pos-  if  either  of  mj 

,       .  .  •    11-         .     r    11  1  ••»"  children 

ficss  and  enjoy,  one  moiety  or  half  part  of  all  my  real  estate,  die  withoat  it- 

during  her  natural  life,  and  ^t  the  expiration  thereof,  I  then  or-  S^'iJhcVi!^'* 
der  the  place  whereon  I  now  dwells  to  my  daughter  Susanna^tukoe  k  to  de- 
she  faying  two  thirdt  of  the  value  thereof  to  her  two  sisters  f  next  eMer^^di- 
viz.  Sarahj  mdJUdry  ;  and  the  land  I  lately  purchased  of  JRees  ^j,"/^^„ 
Thomas  J  adjoining  to  my  former,  containing  112  acres,  also,  amongst  the 
I  give  and  bequeath  to  my  daughter  Betty ^  to  be  inherited  by  ^7\m^q{^ 
her^  and  her  heirs^  lawfully  begotten  of  her  body;  and  if  ^^-S^ml^iji 
-  ther  of  my  said  children  die  without  issue,  that  then,  die  in-  uid  Und,  to 
heritances  to  descend  to  the  next  elder,  dividing  the  value  f^';|^„,"tei!^|^'' 
equally  amongst  the  survivors*  or  the  lawful  heirs  of  them ;  ^^^  genert.^ 
all  my  said  land,  to  descend  to  the  lawful  heirs  from  genera-  s.ftook  an 
tioo  to  generation."  T^x 

^tf  Some  observations  were  made  in  the  course  of  the  argu-  ^<^op  f?7  ^ 
ment  of  the  plaintiff's  counsd,  upon  the  interest  devised  to  the  common 
the  testator's,  widow.    He  contended,  that  she  took  an  estate  p7„^i^*„^ 
for  life,  in  aU  the  land  of  her  hu^and,  by  implication.     It  is  fo>'  the  i-eco?e. 
.  hnmatmal  in  the  present  cause,  whether  she  took  an  esUte  e^a%^l^^ 

land.  Itseerot 
that  the  exeentor  ahoald  be  made  a  partj  to  the  mlt,  or  at  lean  ahould  have  notice^  with  Kberty  t* 
appear  and  plead. 

If  an  estate  tail,  charged  with  the  payment  of  a  legaoj,  be  aold  ander  an  execQtkw,  ftr  the  pur- 
pose of  niaivg  the  legacj,  a  fee  simple  ptawt  to  the  pnrohMer. 
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1818.  for  life,  in  oidy  a  moiety  of  the  lands,  according  to  the  ex- 
press words  of  the  wiU;  or,  an  estate  for  life^  in  the  whokf 
"  by  implicadon.  She  has  been  long  deadi  before  the  memory 
dfa  witness,  who  is  now  7S  years  of  age.  The  fUistion  k^ 
what  eMtate  is  given  to  Susanna  Prcw^  the  testator^s  daugh- 
ter f  And  I  think  it  clearly  an  estate  taiL  By  the  first  words 
of  the  devise,  by  which  he  orders  the  place  he  lives  on,  to  his 
daughter  Susamutf  she  paying  two  thirds  of  the  value  there- 
of to  her  two  sisterSf  if  the  will  had  st(^>ped,  an  estate,  in 
fee  simple,  would  most  probaUy  have  passed;  but  it  is  made 
an  estate  tailf  by  the  subsequent  limitation  of  the  estate,  to 
others,  on  the  event  of  her  d]ang  without  issue.  If  land  be 
devised  to  a  man»  and  his  heirs  forever,  but  if  he  dies  with- 
out iasoe  to  another  person,  it  is  an  estate  taiL  The  defend- 
ant's counsel  remarked,  that  the  testator  couU  not  have  in- 
tended  to  give  so  SmamnsL,  u  estate  tail,  because,  be  devi- 
aea  land  to  Us  daughter  Befly,  expressly  in  tail,  ts  her^  and 
her  heirsy  Imufidb/  begotten  of  her  boAf^  and  oould  not  haite 
meant  to  give  die  same  estate,  to  Jiistimio,  when  he  has 
used  very  diffvent  language  with  respect  to  her.  But  I 
draw  anoppositecoBckision  from  that  past  of  the  wilL  Iha 
estate  tul  is  devised  to  iSifty,  in  lanpmge  even  ttchnicsir 
correct,  and  it  is  apparent,  that  the  same  Usd  of  esttte,  vm 
ittlended  to  be  given  to  Suoamsay  because  bodi  estates  arede- 
vised  over  upou  a  Mmifaur  event ;  dmt  is,  upoD  dm  death  ef  the 
respective  devisees,  widxNit  issue,  and  must  tbenrfawt  have 
been  designed  to  be  alifce* 

^  Thai  estate  tail,  has  descended  to  CUM  WUey^  dMfhoi- 
ti£  EstsAes  tail  do  not  descend  in  Petmeghaiaay  in  the 
same  manner  as  estates  in  fee  simple,  to  a&  the  children,  but 
descend,  according  to  die  rules  of  the  comaMo  law  I  smhC^ 
M  Wiky^  appears  to  be  the  ridest  son  id  Sueaemuu  The 
plaintiff's  dde  being  thus  established,  he  is  entitiad  to  re- 
cover, unless  the  defendants  have  shewn  that  the  catats  tail 
has  been  barred. 

«« It  is  not  contended,  that  the  estate  tail  has  been  bsnsd 
by  any  of  the  usual  and  regular  OHxles;  but  it  is  said,  that 
^ere  mn  reaaoiM,  arising  from^the  several  facta  which  have 
been  given  in  evidence,  to  prevent  the  pfauntiff 'a  seumtxj^ 

**  1.  That  the  acdon  conunenced  at  Jlday  Term^  1745,  by 
«^  Sarah  and  Mary  Frew,  against  WilHam  Wilet/^  and  Summ 
na^  his  wife,  late  Susanna  Frew,  daughter  and  devisee,  iu 
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the  U«t  win  and  testament  of  CaUi  Ptew^  deccMed/'  was     1818. 
brought  for  a  debt  doe  t^  Cakb  Prew^  and  that  therefore,  PMMpkki, 
a  fee  simple  passed  to  the  pnrchaaer  at  sheriff's  sale^  under     Gausb 
die  execution  issued  in  that  suit.  Wnsr. 

«^  If  the  hind  was  sold  for  the  debt  of  Cakb  Prew^  Act 
right  to  the  bmd,  which  was  a  fee  siasple,  would  pass  to  the 
purchaser.  But  the  action  referred  to,  cannot  be  considered 
as  for  m  debt  due  from  him.  It  is  incumbent  on  the  defaid- 
I,  to  shew  that  it  was  for  such  a  debt.  It  cannot  be  pre- 
td  to  have  been  so,  withmt  some  circumstances  to  jus- 
tify  die  ppssnmption.  There  is  not  only  no  evidence  of  it, 
4mK  U  is  contrary  to  all  probability;  for  an  acticm  will  not  lie 
in  AvffSsyfMpnf a,  agunst  a  devisee^  for  a  debt  of  the  devisor. 
Tha  English  statute,  which  gives  snch  an  aotion*  for  debts  of 
a  partkmlar  descnption,  is  noty  nnd never. was,  in  force  hers; 
and  by  the  coaHnon  law,  the  action  could  not  be  maintaiaad. 
Nor  is  this  action  brought,  in  the  manner  directed  by  the 
steiutey  against  the  heirs  and  devisees.  Unfortuna^tely,  no 
>  daclararion  appears  to  have  been  filed  in  the  cause.  But 
when  it  is  considersd,  that  for  Oe  reasons  mentioned,  the 
actioD  could  not  be  for  a  debt  of  Cakh  Prewi  and  when  we 
ka^ve  evidence,  from  the  wiU  of  Otdeb  Prew  itself,  of  adaim 
of  Sarah  and  Martf  PreWy  against  their  sister  &iHmnaf  aa 
devisee,  we  may  isrfer,  the  action  was  for  that.  At  «iy  rate, 
it  is  incumbent  on  the  defendai^  to  shew,  that  it  was  not  fcnr . 
that,  but  for  a  debt  of  Cakb  Prew. 

^  %.  It  is  said,  that  the  pbindff  is  barred  by  the  statute  of 
Umitntions.  I  do  not  diinfc,  that  he  is  barred  by  thestatuU, 
because,  thcare  has  been  no  adoerse  fo&segatQu.  If  the  action 
m  ir45,  had  been  for  a  debt  of  William  Wiky^  the  husband 
of  Susanna  Wiky^  only  hb  interest  in  his  wife's  land  could 
be  sold,  and  consequently,  the  estate  of  the  purchaser  at 
sheriff's  sale,  would  have  been  at  an  end  on  his  death,  which 
happened,  in  t7M*  But  the  action  being  for  a  debt  of  the 
wife,  her  interest  in  the  land,  was  liable  to  be  sold,  for  it 
was  not  rdeased  by  bar  mmriage,  from  the  claims  of  her 
creditors.  Her  issue  however,  would  not  be  barred  from 
chuming  the  land,  on  her  death. 

^  It  might  be  made  a  question,  what  was  the  nature  of  the 
estate,  acquired  by  the  purchaser  at  sheriff  On/enV  sale; 
whether  it  was  an  estate,  strictly  for  the  life  of  Suioma 
Wiley^  or  an  estate  in  fee,  liable  to  be  defeated  by  the  issue 
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1818.  in  tail^  on  her  dcad^  which  wiH  be  camUaxd  m  a  sabie- 
PUajg^iia.  queot  point  in  dm  cnate.  Whichever  of  these  estates  psw- 
i^m  ed  to  the  porchaser,  he  acqnked  a  bwfiil  estate,  wluch  w« 
War.  K^od  and  indefessifak,  during  die  'life  of  SuMomm  Wikf, 
The  possession  therefore,  of  the  porchaser  at  sheriff's  sale, 
and  of  those  who  have  soccccded  to  it  under  his  tide,  hsi 
never  been  ad  verse  to  the  estate  tail*  hot  has  been  under  a  rigfac 
derived  ironi  it,  and  a  part  of  it.  Sutatma  WHof  could 
daim  nothing  during  her  life,  far  all  her  interest  had  been 
transferred  by  the  sheriff's  deed ;  and  the  issue  in  tail  coold 
not  enter  or  daim  until  her  deadi.  I  give  no  opinion  qd  die 
question,  whether,  when  the  statute  has  run  against  sndbsr- 
red  one  heir  in  tail,  a  succeeding  heir  in  tail,  is  likewise  bar* 
red.  That  question,  -does  not  arise  in  this  cause.  A  good 
smd  indefeasible  estate  existed  during  the  life  of  S^ssamaa 
Wiley  ^  and  the  statute  never  began  to  run,  until  her  death, 
whidi  was  only  about  three  years  ago. 

^.Z*  WilBaan  tViletfy  die  purchaser  at  sheriff  (Twni's  saUf 
empowered  his  executors  to  sell  the  land  now  in  dispute, 
who  acccmliogiy  exposed  it  to  sale,  and  Cakb  WUey^  the 
present  plaintiffs  became  the  purchaser ^  and  recekoed  a  coa- 
veyance  in  fee  eimpkf  from  the  executors.  It  is  alleged,  that 
by  that  convejrance,  he  is  estopped  from  claiming  the  estate 
tsoL  My  opinion  is,  diat  he  is  not  estopped  by  that  deed. 
There  was  at  that  dme,  a  good  estate  exisdng,  of  which  ^ 
executors  might  dispose,  and  which  the  plaintiff  miglit  pm> 
chase,  as  well  as  another  person.  It  was  indefeasible,  during 
the  life  of  Susanna  Wiley ^  though  liable  to  be  defealed,  by 
the  issue  in  tail,  on  her  death.  That  estate  passed  to  him, 
by  the  deed  of  the  executors  ;  but  he  was  not  diereby  pre- 
vented from  taking  the  benefit  of  the  good  title  to  an  estate 
tail,  which. descended  to  him  on  a  subsequent  event.  There 
was  no  adverse  title  existing  at  the  dme^  to  bring  this  case 
within  the  principle  of  that  cited  from  10  Johns.  Rep.  3d2. 

^<  4.  It  is  urged,  that  Cakb  Wiley  at  least,  cannot  recover 
this  land,  even  if  the  next  heir  in  tail  may,  after  his  deadi; 
because,  all  his  right  in  the  land,  was  sold  by  sheriff  LeonarJf 
on  an  execution  issued  against  him,  at  the  suit  of  WilMam 
Phillips^  and  was  conveyed  by  the  sheriff,  to  Joshua  Baiky* 
^  The  sale  by  the  sheriff,  was  in  ir89,  during  the  life  of 
Susanna  Wiley^  who  died  in  1814.    On  dus  point,  we  mart 
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consider  wktt  estate  Cakb  Wiley  had,  atthe  time  of*  that  sale,     1818. 
and  what  the  sheriflf  is  empowered  by  law  to  sell.  Philadelphia. 

**  The  estate  which  Caleb  Wiley  had,  at  the  time  of  sheriff  Gavsb 
X€onard'*8  sale»  was  only  that  which  had  been  conveyed  by  ^^Vr. 
sheriff  Owen^a  deed,  to  William  Wiley ^  and  by  Wiley^s  ex- 
ecotors  to  him.  Th^t  estate  was  good^  only  during  the  life 
of  8usanna  Wiley.  I  do  not  think  that  it  was  merely  an 
estate  for  the  life  of  Susanna  Wiley.  It  was  a  base  fee,  lia* 
ble  to  be  defeated  on  her  death,  by  the  heir  in  taiL  That  is 
held  to  be  the  estate  conveyed  by  a  bargain  and  sale,  made  by 
a  tenant  in  tail ;  and  the  reasons  assigned  for  that  decision, 
appear  to  apply  with  equal  force,  to  a  conveyance  by  the 
aheriff,  of  all  the  right  of  the  tenant  in  taiL 

*^  That  estate  was  all  that  could  be  sold  by  the  sheriff, 
who  is  empowered  to  levy  on  and  sell,  only  such  estate  as  the 
debtor  then  has,  and  cannot  sell  a  right  not  then  vested  in 
him,  but  which  he  may  possibly  acquire  on  the  death  of  his 
ancestor.  The  right  which  he  might  have»  as  heir  in  tail, 
wias  not  an  interest  which  could  be  taken  in  execution  during 
the  life  of  the  ancestor.  During  the  life  of  the  ancestor,  the 
whole  estate  is  vested  in  him ;  and  there  is  no  interest  what- 
ever, existing  in  the  heir.  This  is  the  case,  with  respect  to 
the  heir  in  tail,  as  well  as  the  heir  general. 

^  The  estate  then,  conveyed  by  sheriff  Leonard^  hting 
•good  and  indefeasible,  only  during  the  life  of  Susanna  Wiley ^ 
who  was  dead  before  the  commencement  of  this  action,  and 
the  rig^t  of  Caleb  Wiley^  as  the  heir  in  tail,  not  being  liable 
to  be  taken  in  execution  and  sold,  he  is  not  now  prevented 
from  cbdmtng  that  right,  and  putting  an  end  to  the  defeasi- 
ble estate,  granted  by  the  sheriff.. 

5.  <^  The  circumstance,  that  improvements  have  been  made 
4)n  the  land  by  William  Gause^  will  not  prevent  the  plaintiff's 
recovery.  He  was  not  bound  to  tender  to  William  Gause^  the 
value  of  those  improvements. 

««  The  verdict  should  be  for  the  plaintiff/' 

Binneyy  for  the  plaintiff  in  error.  The  first  question  which  * 
this  case  presents  is,  what  estate  did  Susanna  Prew  take 
under  her  father's  will  ?  By  the  first  words  of  the  devise,  a  fee 
sim{^  was  given,  and  if  it  was  converted  into  an  estate  tml, 
it  was  by  force  of  the  subsequent  wordsy  which  made  it  one 
merely  by  implication,  if  at  alL    Suchy  however,  is  not  the 
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1818.  true  consdncdon  of  At  wilL  The  land  was  to  go  to  Susanna^ 
PkOadOphia.  charged  with  the  payment  of  two-thirds  of  its  value  to  her 
GAcn  sisters  Sarah  and  Mary^  and  as  no  other  property  was  devised 
yiiUt,  ^^  ^^9  B^^  possessed  no  other  means  of  discharging  the  in- 
cumbrance than  a  sale  of  the  estate*  If^  therefore^  she  took 
a  less  estate  than  a  fee,  it  is  plain  she  would  be  a  loser,  which, 
as  a  devise  always  imports  a  benefit,  brings  her  widiia  die 
rule,  that  where  there  is  a  possibility  of  loss  in  taking  a 
smaller  esute,  the  devise  is  to  be  construed  to  give  a  fee. 
8  Vin.  232.  DetUe^  pL  2,  3^  4.  6,  7.  17,  18.  It  cannot  be 
supposed,  that  the  testator  intended,  that  if  Betttf  or  Suioima 
died  without  issue»the  survivor  was  to  have  all  the  land, and 
thus  cut  off  the  other  two  daughters  from  all  share  of  it 
This  construction  would  give  to  the  issue  of  one,  if  the  other 
died  without  issue,  the  whole  of  his  real  estate,  while  two  of 
his  daughters,  the  immediate  objects  of  his  bounty,  are  yet 
alive*  As  the  will  expresses  no  such  intention,  the  Court  wiU 
not  suppose  he  intended  to  commit  such  an  absurdity.  The 
meaning  of  the  testator  was*  that  Susanna  should  take  a  fee 
simple,  provided  she  paid  two*thirds  of  the  vahie  of  ^e  land 
to  her  two  sisters,  and  if  she  did  not  pay,  that  it  should  go 
over ;  or  it  may  be  construed,  that  she  took  a  fee  with  an  exe- 
cutory devise  over,  in  case  of  her  death  without  issue,  ill 
the  life-time  of  cither  of  her  sisters.  Moone  v.  Heasenunu(a) 
The  words  next  elder^  create  a  contingency  on  which  the 
estate  is  to  go  over ;  and  refer  to  the  one,  who  shall  be  next 
in  point  of  age  to  Betty  or  Susanna,  at  the  time  of  the  death 
of  either  of  them ;  for  it  does  not  appear,  what  were  die  ages 
of  the  four  sisters  in  respect  to  each  other.  If  Susanna  took 
a  fee  with  an  executory  devise  over,  the  plaintiff  below  could 
not  recover,  because  he  claimed  as  heir  in.taiL 

But  admitting  that  Susanna  took  an  esUte  tail,  the  result  i^ 
the  same.  Judge  Wilson  supposes  the  suit  brought  to  36iy 
Term,  174^,  against  William  Wiley  and  wife,  in  consequtfice 
of  which  the  land  was  sold,  to  have  been  instituted  by  Sar<A 
and  Mary  for  the  recovery  of  their  portionsf  under  their  fa- 
ther's wilL  In  this  he  was  doubtless  correct,  but  in  the  opi- 
nion, that  the  estate  tail  was  not  affected  by  the  sale^  he  was 
wrong.  That  Caleb  Prew  intended  to  charge  the  land  with 
the  pordons  of  his  two  daughters,  there  can  be  no  doubt. 
The  legacy  was  not  of  a  specific  sum  of  money^  but  had  ex- 
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press  reference  to  the  bmd,  being  two-thirds  of  the  value  1818. 
thereof;  ami  what  shews  explicitly^  that  such  was  his  inten-  Pkitad$^hia, 
tion,  if  further  proof  were  necessary,  is,  that  in  case  of  the  Cavz 
death  of  Susanna  or  Betty y  the  land  was  to  go  to  the  next  ^^ 
elder,  Aviding  the  value^  among  the  survivors  or  their  heirs. 
If  Susanna  had  died,  without  having  paid  the  money,  and 
had  left  no  other  estate,  were  her  sisters  to  lose  their  legacy, 
while  h^  issue  enjoyed  the  land  •  That  could  not  have  been 
the  intention  of  the  testator,  nor  would  it  have  been  in  ac- 
cordance with  any.  principle  of  equity.  By  the  devise  to  Su" 
sanna,  she  paying  two-thirds  of  the  value  of  the  place  to  her 
two  sisters^  a  charge  on  the  land  was  created  in  favour  of 
those  sisters,  in  addition  to  Susannah  personal  liability  aris- 
ing from  her  acceptance  of  the  devise,  and  her  entry  in  pur- 
suance of  it.  For  the  purpose  of  raising  these  portions^ 
chancery  would  have  ordered  the  money  to  be  raised  out 
of  the  estate,  without  regard  to  die  entail ;  for  if  the  esute 
tail  does  not  give  way  to  the  legacies,  the  will  is  defeated. 
Nor  would  they  have  called  in  the  issue  in  taiL  Where  an 
fstate  is  charged,  a  coturt  of  equity  will  decree  the  whole  to 
lie  sold,  in  favour  of  creditors,  legateeSf  or  portions  for 
younger  children,  even  where  there  is  a  strict  setdement.  A 
charge  created  by  a  testator,  is  an  incumbrance  on  his  own 
estate,  and  consequendy  when  it  is  sold,  it  is  the  estate  of  the 
testator,  in  the  luuids  of  the  devisee,  which  passes  to  the  pur- 
chaser, and  not  the  estate  of  the  devisee*  Hence  it  follows, 
that  if  lands  held  in  Penneyhania  in  fee  simple,  be  devised  in 
tiul,  subject  to  a  charge,  and  be  sold  under  an  execution  in  a 
suit  to  recover  the  money  charged,  a  fee  simple  passes  to  the 
vendee.  He  cited,  4  Vin.  463.  Charge^  D.  pi.  21.  4  Vin. 
451.  pL  3.  Clowdsbf  V.  Pellhamj^a)  IVareham  v.  Brown*(b) 
Webb  V.  Webb.(c) 

The  plaintiff  below  was  not  entided  to  recover  on  another 
ground.  Sarah  and  Mary^  to  whom  two-thirds  of  the  value 
of  the  land  were  devised,  bad  an  interest  in  it  to  that  extent 
at  least.  Their  portions  were  paid  by  WilUqm  Wiley ^xht  hus- 
band of  Susannop  who  was  the  purchaser  at  the  sheriff's  sale, 
and  who  thus  became  the  assignee  of  their  interest,  which 
was  afterwards  regularly  vested  in  the  defendant  below.  He 


(a)  1  nm,  411.  ic)  Sam.  Eep.  ihCh^M, 
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Digiti 


zed  by  Google 


V. 

WUJir. 


51t  CASES  m  THB  SUFREME  COURT 

181€.     WM,  therefore,  etitided  to  bold  the  land,  antH  he  was  paid 
MUadeiphia.  the  amount  of  tfro*third«  of  iu  Talue,  with  interests    The 
Gauss     judgment,  howerer,  turns  him  out  akogetfaer,  and  is  therefbte 
erroneous. 

Widi  respect  to  estoppel,  there  is  not  perhaps  enough  oo 
the  record  to  give  the  plaintiflf  in  error,  fuH  advantage  of 
that  point ;  but  it  may  be  contended,  that  CaM  Wiiey^  who 
purchased  the  estate  as  a  fee  from  his  father's  executors,  and 
afterwards  suffered  it  to  be  sold  as  a  fee,  is  estopped  fitua 
denying  that  it  was  so.  10  Vin.  456.  pi.  8.  sect.  12,  13,  HL 
18,  Id.  463,  pi.  24.  Id.  4t77.  pi.  8,  Id.  483.  pL  7.  Jaci^ 
son  V.  Hinman.(^d) 

Edwards  and  Tilghman^  for  the  defendant  in  erron 
The  only  question  properly  brought  up  by  the  record  it, 
whether  or  not  Susanna  Prtw  took  an  estate  tail,  and  that 
she  did  is  perfecdy  clear.    The  argument,  that  die  took:  aa 
estate  in  fee  with  an  executory  devise  over,  is  ingenious  bot 
fallacious.    Wherever  a  contingency  is  limited  to  depend  on 
an  estate  of  freehold,  which  will  support  a  remainder,  itshdl 
never  be  construed  an  executory  deviie^  whidi,  next  to  an 
estoppel,  is  odious  in  law,  because  it  tends  to  create  a  per- 
petuity.   Note  to  Purejhyv.  Rogers.(h)    The  language  of 
the  will  of  Caleb  Prtrw  is  very  strong,  and  clearly  poiats  oof 
his  intention.    He  had  four  daughters,  and  intended  that  his 
lands  should  descend  in  the  line  of  the  two  eldest;  aod  that 
the  two  youngest  should  be  provided  for  in  money.    On  the 
event  of  die  land  given  to  one,  crossing  into  the  Uae  of  dM 
other,  he  orders  a  new  valuation  in  favour  of  3kiraft  and 
Maryy  to  make  their  provision  in  money,  equal  to  diat  of  dieir 
sisters  in  land,  and  declares^  that  the  inheritances  shall  de^ 
scend  to  the  lawful  heirs  from  generation  to  generation. 
Where  an  absolute  fee  simple  b  given  by  express  words,  and 
the  devise  is  restrained  by  die  words,  ^  and  if  he  die  withoot 
issue  of  his  body,"  or  by  words  of  a  similar  import  it  is  aa 
estate  tail ;  still  more  is  it  so,  wfaete  a  fee  simple,  created  by 
implication  of  law  only,  as  was  the  case  here»  is  restnrined 
by  such  words.   To  Betty y  he  gives  an  estate  tail  in  positive, 
technical  terms,  and  afterwards  directs  the  estates  of  Biiswma 
and  Betty  to  go  over  on  the  same  event,  that  is^  on  the  fidlore 

(o)  10  JMnt.  998.  (^} 
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of  issue  in  either,  to  the  next  elder.   By  the  words  next  elder ^     1 818. 
he  did  not  mean  the  eldest  at  the  time  of  the  happening  of  FkUadripkia. 
the  event,  but  the  eldest  at  the  time  the  will  was  made,    du^      Gausb 
sanna  and  Bethfmtrt  the  eldest  daughters ;  therefore,  upon  the     ^^. 
death  of  one,  the  other  most  have  been  the  next  elder.  These 
words  have  the  same  signification,  as  the  words,  the  other* 
They,  therefore,  toolc  estates  tail  with  cross-remainders.  Nor 
was  the  estate  of  Smtrnna  enlarged  by  the  supposed  charge 
in  favour  of  Sarah  and  Mary;  for  although,  where  an  estate 
is  given  in  general  words  of  devise,  charged  with  a  gross 
sum,  it  is  a  fee,  yet  where  the  estate  is  specified,  no  snchim-. 
plicatioo  arises.    4  Bac.  Ab.  256.  258/  2  Bac.  Ab.  643.^ 
%  BL  Com.  114, 115.  Co.  Litt.  9,  b.  ^7,  a.  Leigh  v.Brace.(d) 
PelU  V.  Brown.{b')    Gardner  v.  SheUofu(c)    King  v.  Rum^^ 
baU.(d)    Dyer^xru  AnenymeueJ^e)    Co.LitU%\ya.    Para- 
numrv.  Tardletf.{f)   Canorie  caaeJi^g)  Holmeen.  MeyneL(h) 
Wihon  V.  Dyeon.{i)    Chadock  v.  Cowky.(j)    Nottingham  v. 
yenning8.(i)    Doe  v.  Holme9.(J)    Morgan  v.  Grijithe^m) 
Hatm  V.  Shenton.(n)    Leeeee  oflbuneev.  WUmer^o)    3  BL 
Cemm  S81.    Law  v.  Davu.(p)    Hawleyy.  NortAamften.(g) 
Taking  it  for  granted,  that  an  esute  tm  was  given  to  Susan^ 
nety  the  next  question  is,  whether  or  not  it  was  barred  either 
in  iaW  or  equity.    That  it  was  barred  by  fine,  recovery,  or 
any  of  the  usual  modes  oi  barring  estates  tail,  is  not  pret«)d« 
ed ;  but  it  is  supposed,  that  the  same  effect  was  produced,  by 
the  aak  under  die  execution  in  the  suit  brought  by  Sarah  and 
Mary  Prrm.    No  facts  can  be  known  to  diis  Court,  butthose 
continued  in  the  opinion  tX,  the  Court  below,  and  to  these, 
they  must  stricdy  cbnfine  themselves.    It  was  the  duty  of 
Ae  plaintiff  in  error,  to  bring  up  the  case  in  such  a  manner, 
as  to  present  fully  to  the  view  of  the  superior  Court,  every 
point  on  which  he  desired  dieir  opimon.    This  he  has  fiuled 
to  do,  and  he  cannot  now  introduce  any  matters  not  to  be 

(A)  Ciir<A.34S.   5JIM.SW.  CO  C»«. /oc. aSS. 

(Of'aH^^^    .  (O9lPi0t.ai4. 

Of)  Ov.  Jiie.  la.  (fs)  Q9wp.  SS4. 

if)  4  Z^os,  U.  (fi)  Cvmp^  410. 

(/)  FUrmd.  541.  (0}  S  Teoin^MM. 

(S^  3  Lem,  5.  (p)  S  Sir.  tSO. 

(A)  mr  T.  J^qr.  46S.  T.  Jenm,  t7f •  (f)  t  Mam.  Rep.  41. 
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ms.  feond  in  die  record.  Dowmng  v.  BaUwuu(d)  Burd  ?. 
DamdakJili)  In  die  action  broogfat  to  Jfiiy  Tenn,  IfiS* 
^  no  dcdaradoQ  was  filed;  k  was  therefore  impoaaible  to  know, 
for  what  cause  the  actkm  was  brought.  The  record  merdf 
shews^  that  there  was  a  suit  between  certain  parties,  and 
nothing  more.  It  does  not  appear^  that  the  pardes  to  that 
suit  were  the  same  persons  who  were  aseodooed  in  the  wiB 
of  Cakh  Prrm:  or  that  the  premises  sold,  were  the  sams 
which  were  deirised;  or  diat  they  were  sold  to  raise  ti^  por- 
tions of  his  younger  daughters ;  or  that  they  were  sold  io 
^fee;  or  that  the  4efondant  below, claimed  under  the  pordune 
^atsheriirssale.  None  of  diesefoctsappeariqion  the  record; 
and  therefore,  if  the  words  of  the  devise  created  a  fee  tail, 
the|onlT  qnesdon  really  in  controversy,  as  the  case  stands  be- 
fore this  Court,  the  judgasent  ought  to  be  afiraMd  of  cooiBe. 
The  argument,  in  the  Court  below,  went  upon  the  ground, 
not  that  die  suit  in  1745,  was  brought  to  raise  die  portions 
of  asfwA  Md  iCsry,  but,  that  it  was  for  the  recoveiy  of  a 
debt,  due  from  OiM /V»r^  the  testator ;  and  dMt  it  wasMC 
brooi^t  for  die  legacy,  b  inforibk  fiom  its  having  been,  not 
anacdonon  the  case  for  two  thirds  of  the  value  of  the  iMd, 
hot  an  action  of  debt  for  a  specific  sum.  It  is  deaied  Iss^ 
that  Cakb  Prew  intended  to  charge  the  (dace  devised  to  &h 
Mmno,  with  the  portions  of  Sarah  and  /fory.  Argumenh 
Aawnfrom  En^ish  bodes,  have  no  application  here.  la 
Engkmdy  lands  are  not  liaMe  for  debts,  for  which  reason, 
courts  of  equity,  wherever  they  can  discover  an  iairatina  in 
the  testator  to  charge  his  real  estate,  incline  strong  towards 
giving  operadon  to  the  charge ;  bitt  in  Ptimmfhama^  where 
lands  are  assets  for  die  payaaent  of  debts,  the  same  reason 
does  not  enst.  There  must  however,  even  in  England^  be 
a  plain  intention  to  charge  the  land.  4  Fin.  458.  iX  pL£.  JUL 
46i«  pL  16.  ^  46S.  pL  18.  t  £^.  J».  409.  pi.  M.  JUL  JOa 
pL  %r.  31.  U.  503.  pL  41.  The  cases  cited  by  Mr. 
Bkmey^  prove  this.  In  all  of  them,  die  estates  were  ci* 
pressly  charged,  or  it  was  plainly  the  intent  of  the  testaior, 
dut  the  red  estate  should  be  resented. to.  Nodiiqg  of  tUi 
kand,  a{^ears  indie  will  of  Cakb  Prew.  The  wwds  of  dv 
devise,  do  not  create  an  express  charge.  They  are  altoge- 
ther personaL  He  gives  the  place  on  which  he  resided,  to 
Summna^  ^she  paying  two  diirds  of  the  value  thereof  to  her 
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two  sisters/'  &€.,  not  ^  she  paying  thereout.'^*    Nor  does  be     1818. 
use  any  language  which  connects  the  payment  with  the  land.  PhUmddphia. 
The  money  might  have  been  paid^  for  aught  that  appears^      Gavoi 
out  of  another  fund*    A  moiety  of  the  real  estate,  was  undis-     wnsr. 
posed  of,  during  the  widow's  life;  during  that  period,  it 
descended  to  the  four  daughters ;  and  this  would  aSbrd  a 
fund,  out  of  which  SuMonna  might  have  paid  the  portions  of 
her  younger  sisters.    Whether  or  not  there  was  any  other 
fund,  than  the  land  itself^  and  whether  th^moliey  had  been 
actually  paid,  were  facts  which  ought  to  have  been  submitted 
to  the  jury.    But  if  the  derise  did  create  a  charge,  it  was  a 
charge  on  such  an  estate  as  the  devisee  took,  namely,  an  es- 
tate tail,  and  such  an  estate  only,  was  sold  by  the  sheriff,  be* 
cause,  he  could  convey  to  the  purchaser,  no  greater  estate 
than  the  defendant  possessed.    What  estate  he  undertook  to 
sen,  the  record  does  not  shew,  but  the  presumption  is,  that 
he  sold  only  an  estate  tail,  since  he  was  authorised  by  law, 
to  sell  no  more.  The  purchaser  was,  in  all  probability,  aware 
of  -die  nature  of  the  estate  he  was  about  to  buy,  and  paid  less 
in  proportion.    There  is  a  great  difference,  between  the  sale 
now  under  consideration,  and  a  sale  under  a  decree  of  a  court 
^  chancery,  for  the  purpose  of  raising  money  to  pay  debts, 
legacies,  or  portions.    Equity  would  not  lend  its  ud  to  bar 
die  issue  in  tail.    Every  party  in  interest,  would  have  been 
called  in,  and  an  opportunity  woidd  have  been  aflbrded  to 
the  issue  in  tail,  to  pay  off  the  incumbrance.    If  a  sale  were 
ordered,  it  would  not  extend  beyond  two  thirds,  or  if  the 
whole  of  the  land  were  sold,  the  surplus  beyond  the  charge, 
would  have  been  tied  up,  for  the  benefit  of  the  issue  in  tail. 
Fox  V.  Crane^d)   None  of  these  things  could  be  d6ne  by  a 
court  of  law,  and  if  the  sheriff's  deedconveyeda  fee  simple, 
the  interests  of  the  issue  in  tail,  were  wholly  unprotected. 

On  the  subject  of  estoppel,  litde  need  be  said.  It  is  quite 
clear,  that  nothing  was  done  by  the  plaindff  below,  by  which 
he  was  estopped.  The  estate  which  he  purchased  of  his  fa- 
ther's executors,  was  only  the  estate  which  his  fituher  had 
during  his  mother's  life,  and  was  no  part  of  that  to  which  be 
was  entitled,  as  heir  in  tail.  Besides,  the  Court  below,  were 
not  called  upon  to  pronounce  an  opinion  on  the  point,  whe- 
ther or  not  Cakb  Jniey  was  barred  by  his  own  acts^  and  this 
Court  cannot  reverse  a  judgment,  for  errors  in  an  <^tnion 
never  delivered. 

(a)  8  rem.  504. 
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1818.         TiLGSMAN  C.  J.  Cakb  Wiky^  ^  pfamitiff  below,  eltin^ 

PMindei^a,  ^t  heir  of  the  body  of  Susanna^  the  daughter  and  devisee  cl 

Gav»b     Cakh  PrtWy  who  was  seised  in  fee  of  the  hmd  in  dispute  in 

Wtur.     this  ejectment.    The  first  question  is,  what  estate  was  given 

to  SuMormOy  by  her  Cither's  will,  which  was  expressed  in  the 

following  terns. 

[The  Chief  Justice  then  read  that  part  of  the  wiO,  on  which 
-dw  question  turned.] 

WiAoat  doobt,  Susmina  took  an  estate  tail ;  for  ddisagh 
in  the  hnaaediate  devise  to  her,  there  is  no  UmitMiQa  ts 
-die  heirs  of  her  body,  and  the  charging  her  with  the  psjr- 
Bent  of  two  diirds  of  die  vahie»  would  seem  to  indicate  sn 
mtendon  of  giving  her  the  land  in  fee»  yet  the  iatentioa  to 
give  no  more  than  an  estate  tail,  is  to  be  dearly  infiemd, 
from  the  subsequent  expressions ;  for  after  giving  an  expresi 
estate  tail,  to  his  dai^;hter  iBr^,  the  testator  adds,  andi  if 
,Mker  of  mtf  said  chiUren  thouid  Ae  without  usucy  then  ike 
-inhtritaneey  to  dcMcend  to  the  next  elder.  Now  this  shewsy 
that  he  meant  both  the  preceding  devises  to  be  of  the  same 
nature,  so  that  Bettjf^s  bemg  an  estate  tail,  so  Hkewise  must 
Jhsanim^s  be*  But  this  is  not  ail;  for  the  testator,  deterada- 
*ed  to  remove  evoy  shadow  of  doubt,  with  respect  to  his  b» 
tendon,  proceeds  to  declare  it  to  be  his  will,  that  ail  hit  kmd 
ekaU  deocend  tothe  lawful  heirs,  from  genertxtion  to  gtnenh 
thn,  which  gouM  no  odierwise  be  effected,  dian  by  estates 
tail  given  to  each  of  the  devisees. 

The  plaintiff  being  the  heir  of  Sustmna  in  tail,  woidd  be 
entitled  to  recover,  then,  sinless  something  has  occarred  to 
destroy  the  entaiL  No  fine  or  common  recovery  has  been 
suflered;  but  die  defen<fauit  contends,  that  the  entadl  wss 
broken  by  virtue  of  a  judgment  and  execution,  in  an  action 
brought  in  the  year  1745,  by  Sarah  and  Afartf  Frew,  against 
•Sewojuur,  and  her  husband  fFUHam  Wiley ,  for  the  reeoveiy 
of  two-thtrds  of  the  value,  with  which  the  land  devised  to 
Sueanna,  was  charged.  It  is  a  very  ancient  transaction,  aad 
it  seems  that  the  record  of  diis  judgment  is  not  complete. 
No  declaration  is  to  be  founds  but  it  appears  to  have  been 
an  action  of  debt,  for  350/.,  brought  against  WUBam  Wikyj 
and  Sueanna  his  wife,  «« late  Susanna  Frew,  daughter  and 
devisee,  in  the  last  will  and  testament  of  Caleh  Frew,  it- 
^tted."  There  can  be  no  doubt,  but  diis  action  was-broug^ 
for  the  recovery  of  the  money  charged  on  the  land  devised 
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to  Stmanna^  and  pajrable  to  her  sisters^  because  it  never  has     1818. 
been  the  practice  in  this  State,  to  bring  suite  against  an  heir  PhiUuklpUa, 
or  devisee,  for  debte  due  from  the  tesutor.    In  snch  oases,      Gavib 
dbe  action  is  brought  against  the  executor,  and  on  a  judg^     Wusr. 
meat  against  him,  an  execution  issues,  which  may  be  levied 
on  any  lands  of  the  testator,  whether  they  be  held  by  the 
heirs  or  devisees.    The  question  will  be  then,  whether,  in 
case  of  a  legacy  charged  on  land,  an  action  will  lie  against 
the  devisee,  or  ten«*tenant,aad  the  legacy  be  recovered  by  a 
sale  of  the  land.    If  We  iMtd  a  court  of  chancery,  the  remedy 
of  the  legatee  would  be  found  there.     In  Clawdsky  v.  Pel- 
ham^  1  Vern.  411,  lands  were  devised  in  taily  with  an  order^ 
tliat  the  devisee  should  pay  the  testator's  debte.    The  Court 
decreed  the  land  to  be  sold  foi*  the  payment  pf  debte.  And  in 
.  Warthamf  &fc.  v«  Brofum^  &fc.,  %  Firrir.  153,  the  land  was  de- 
creed to  be  sold,  where  it  had  been  devised  intml^  charged 
with  thte  payment  of  debU  and  legwnes.     In  Englandy  where 
the  remedy  in  chancery  is  easy,  we  are  not  to  expect  many 
cases,  in  which  this  pomt  has  been  .agiuted,  in  the  Courte  of 
caoiimon  law.    Perhaps  it  may  be  considered  as  douiitftil, 
whether,  there,  an  action  for  the  recovery  of  a  legacy  charged 
oa  hMud,  be  at  this  day  sustainaUe  in  a  court  of  common 
law,  although  Holt  Ch.  J.,  is  reported  to  have  aSnacd 
-that it  is,  in  the  case  of  Ewer  v.  Joneit^  (2  Ld.  Raym.  93r. 
Salk.  415.  6  Mod.  26.)    I  say  it  may  be  considered  as  doubt- 
ful, because  notwithstanding  the  great  authority  of  Ld.  Ch.  J. 
Holt,  no  record  has  been  produced  of  any  such  judgment 
in  Englandy  since  the  time  of  the  Commonwealths    But  it 
appears  from  the  case  of  Nichokon  v.  Sherman^  in  the  15th 
year  of  Charles  II.,  reported  in  1  Sid.  45,  and  T.  Raym.  23, 
thiu  during  die  dme  of  the  Commonwealth,  the  courte  of 
comroon  law  sustained  actions  for  the  recovery  of  legacies, 
frpm  ii^tfMily,  because  the  ecclesiastical  courts  were  abolish- 
ed, and  chancery  had  not  then  assumed  jurisdiction  in  cases 
of  legacies.    Now  the  same  necessity  existe  at  the  present 
moosent  in  this  Commonwealth,  and  therefore,  the  Courte 
should  assume  the  same  jurisdiction.    I  speak  now  of  lega- 
cies not  within  the  provision  of  our  act  of  assembly ;  legacies, 
diarged  upon  land,  and  not  payable  out  of  the  personal  es- 
tate*   But,  it  has  been  said,  that  there  is  no  necessity  for 
tlus  kind  of  action,  because  the  legatee  may  support  an  eject- 
ment for  the  land,  out  of  which  the  legacy  is  payable.    If  he 
Vol.  IV.— S  U 
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181S.  isajf  it  most  be  also  from  necessity,  because  the  land  is  not 
«ili*!»fcvi  devised  to  him,  etiber  dirrcdy  or  indirectly.  And  if  we  tfc 
GAon  to  have  recourse  to  some  action  from  necessity,  it  wiUbe 
Wncr.  ^^^^  ^^  adopt  that,  which  is  best  suited  to  the  nature  of  die 
case.  What  we  are  in  want  of,  is  a  mode  for  raising  a  sum 
of  money  out  of  land.  This  may  be  done'  by  an  action,  de- 
manding the  money,  and  not  the  land ;  by  virtue  of  wbieh, 
the  land  may  be  soUL  But  this  cannot  be  done  by  ejectment 
Fm*  what  is  the  fegatee  to  do,  after  he  has  recovered  posses- 
sion of  the  land  an  an  ejectment?  He  has  no  title  to  diciees 
be  has  no  right  to  sell ;  he  only  holds  the  land,  as  secmity 
for  the  legacy.  Is  he  to  keep  an  account  of  the  profits,  and 
hcdd,  only  until  he  receives  satisiacti<ui  for  the  legacy  and  ia- 
teresti  This  is  .involving  him  in  a  most  inconv^iient  trans- 
action, and  not  answering  the  intention  of  the  testator,  which 
was,  that  the  legatee  should  have  the  money,  and  nottbeJand. 
-This  difficulty  seems  to  h^e  struck  the  minds  of  ^he  comi- 
sel  who  brought  the  action  for  Sarah  and  Mary  Frew,  so  long 
ago,  as  the  year  1745,  and  to  surmount  it,  they  brought  an 
action,  by  virtue  of  whicb  the  fee  simpJc  might  be  sold.  It 
would  have  answered  no  purpose  for  the  sheriff  to  expose  to 
aak,  the  estate  tail  which  was  vested  in  Susanna  Wiley,  All 
the  right  which  she  hadt  would  have  expired  at  her  deaUif 
»>  smd  then,  the  issue  in  tail  would  have  entered.     No  purcha- 

ser would  have  offered  more,  than  if  he  had  been  bidding  for 
an  esute  during  the  life  of  Susanna  Wiky.  The  President 
of  the  Court  of  Common  Pleas,  in  delivering  his  opinion  to 
the  jury,  has  taken  for  granted,  that  the  judgment  affected 
only  the  esute  tail,  and  if  it  were  so,  the  conclusion  whidi 
be  has  drawn,  is  undoubtedly  correct  Bdt  it  appears  to 
me,  that  he  was  mistaken  in  his  premises,  because  the  judg- 
ment was  to  be  satisfied^  not  out  of  the  estate  of  Susanna 
Wiley,  the  devisee,  but  out  of  the  estate  of  her  father,  thetes- 
tator,  who  gave  her  the  esute  uil,  charged  widi  the  legades 
to  her  sisters.  We  have  had  occasion  to  consider  this  mat- 
ter, in  the  case  of  Srown,  6fc.  (in  error.)  v.  Furer,  i^c^^) 
decided  at  Lancaster 9  the  last  Ahy  Termi  and  although  the 
point  was  not  absolutely  decided,  yet  the  Court  stroo^y  in- 
timated its  opinion*  that,  where  a  legacy,  was  chai^ged  on 
land,  the  legatee  .might  support  an  action  against  the  execu- 
tor, and  terre-tenant^  the  judgment  in  which,  nu^t  be  eae* 

(a)  ^nte,  SIS. 
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«uted  on  Ibe  land,  without  aflfecting  the  persons  of  the  de«      1818. 
fettdants.*  tn  the  argument  of  that  case,  a  precedent  wa«  PhaaA^a. 
cited,  of  an  action  brought  by  a  legatee  against  the  executor,      GAims 
and  terre-tenant,  in  the  case  of  Patterson  v.  M^Causktf^s  exe*     wuir. 
cutors,  Esfcw,  in  the  Court  of  <  Common  Pleas  of  Lancaster 
countjr,  and  the  declaration  was  said  to  have  been  drawn  by 
Mr.  ^ur^/,  the  late  prothonotary  of  this  Court.     It  would 
seem  proper,  that  the  executor  should  be  made  a  party  to 
the  suit,  or.  at  least  should  have  notice,  with  liberty  to  ap* 
pear  and  plead  that  the  real  estate  of  the  testator,  was.  not 
more  than  sufficient  to  satisfy  his  debts  f  because,  the  whole 
r«al  estate  being  assets  for  the  payment. bf  debts,  it  was  not 
in  the  testator's  power  to  exempt  it  from  that  payment ;  ,and 
if  there  was  no  surplus,  the.  legacies  would  falL     Whether 
the  action  oi  Prew,v.  Wiley  andrff^  wasi.  brought  in  the 
proper  form,  is  not  now  the  question.     If  the  judgment  was 
erroneous,  the  issue  in  tail  might  have  reversed  it,  on  a 
writ  of  error ;  bpt  even  if  reversed,  the  sale  of  the  land  by  the 
sheriff,  under  which  the  defendant  claims,  would  have  stood 
firm. '.    . 

The  public  interest  demands,  that  there  should  be  some 
certain  remedy  for  the  recovery  of  legacies  charged  on  Isaai^ 
This  necessity  has  long  beenfelt,  and  I  am  of  opinion,  that 
the  courts' of  law  have  it  in  their  power  to  give  relief,  and 
that  relief  was  actually  given,  in  the  action  of  Sarah  and 
Mary  Prew  v.,  William  Wtky  and  wife.  By  virtue  of  the 
judgment  in  that  action,  the  estate  of  tlto  testator  was.  sold, 
to  satisfy  the  legacies  given  to  his  daughters;  and  conse* 
questly,  the  estate  t»l,  devised  to  Susanna  Wiley,  v^sis  de- 
stroyed, and  an  indefeasible  estate  in  fee,  passed  by  the  she* 
riff's  deed,  to  the  purchaser.  I  am  therefore  of  opinion,  th^it 
judgment  should  be  reversed,  and  a  vmire  facias  de  novo 
awiorded. 

GiBSOK  J.  Were  it  clear  the  testator  intended  to  give  •&- 
sartna  a  fee^  I  think  the  limitation  over  might  be  sopponjed 
as  an  executory  devise ;  for  being  to  the  next  elder  of  per? 
sons  then  in  existence,  it  would  clearly  indicate  that  the 
failure  of  issue  Gontem|riated  was  to  take  plac^,  if  at  all,  in 
die  life-time  of  at  least  one  of  those  persons.*  I  admit  also» 
where  a  general  failure  is  not  contem|riated^  bqt  an  estate  is 
limited  to  go  over  on  failuit  of  issue  of  the  fint  devisee. 
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latS.  within  m  period  not  too  l-emote  for  an  execototy  devise,  tiat 
PMtM^Ua.  the  mentioiiing  of  this  paitlcttUr  kind  of  fiulure^-akNie,  will 
OAvm  not  be  taken  at  a  limitation  of  an  estate  tail,  by  implication, 
WuMi.  ^o  ^h^  A^^  devisee,  bat  as  a  designation  of  a  coatiagenqr,  on 
the  happening  of  which  the  limitation  over  is  to  take  cfcc^ 
without  regard  to  the  quality  of  the  esute  iat  the  first  devi- 
see. If,  therefore,  the  matter  stood  on  this  particnlar  ckmse, 
I  should  suppose  SuMonna  (without  entering  into  the  ques- 
tion, whether  she  took  for  life  or  in  fee,)  did  not  take  an  eitale 
taiU  But  other  expressions  convince  me  tbe  testator  intend- 
ed she  should  take  in  tail;  and  if  iduitbe  dear, any  wotdi de- 
noting such  intention  wiH  be  suflkient.  Indisputabfy'  hb  ob- 
ject was,  to  keep  his  estate  in  his  family.  He  had  two  piaa- 
tations  and  four  daughters.  One  plaatatioa  equal  in  value,  it 
may  be  supposed,  to  her  proper  share,  he  devises  to  Bettyia 
taU,  by  express  and  technical  words.  To  Su$antiaj  be  de- 
vises the  other  plantation,  equal  in  value  to  the  shaves  of  liie 
other  three,  charged  to  the  amount  of  two-^rds  of  its  iKahie 
in  fiivonr  of  Sarah  and  Mary.  He  then  provides,  that  if 
either  of  his  children  should  die  vjHhoutt  f«ttte,die  inhfi'UMWf 
should  go  to  the  mxt  elder ^  she  dividing  the  value  among 
the  survivors  or  dieir  heirs ;  and  then  comes  an  en^hatical 
declaration  of  intention ;  ^aUmy  said  bmde  ta  deacend  io  the 
Imvful  heirs^from  gmeration  to  generation.**  From  his  evi- 
dent aversion  from  dividing  his  land  among  his  clrildreo, 
(keeping  it  in  etatu  quOj  and  giving  to  two  gf  them  a  com- 
pensation in  money,)  and  his  decisively  expressed  meaning, 
that  the  land  should  descend  to  the  lawful  hxm  from  genesa- 
tion  to  generation,  it  is  clear  his  general  and  paramount  in- 
tent was,  to  render  his  estate  inalienable,  as  far  as  the  law 
would  permit ;  and  diat  intent  we  are  bound  to  execute^  by 
moulding  the  different  estates,  so  as  to  give  it  eflbcc,  even  at 
the  expense  of  any  particular  minor  intent  that  might  happen 
to  be  inconsistent  With  it.  Now  if  we  suppose  a  fee  in  Su- 
eannoy  with  an  executory  devise  over,  it  is  dear,  if  she  or  her 
issue  had  survived  the  person  designated  as  the  next  ekler  of 
her  sisters,  or  at  least  if  she  had  survived  them  all,  the  devise 
over  would  have  been  gone,  and  the  estate  being  abscdute  ia 
^usaHna^  might  instaody  have  passed  frt>m  dM  Cunily  by 
alienation.  It  is,  therefore,  inmiaterial,  whedier  the  omitting 
wotds  of  intailment  in  the  devise  to  Susanna  were  accidental 
ornot;  it  is  evident  the  testator  could  not  have  oMant  the  es- 
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mie  should  go  overy  in  the  event  of  her  dying  without  issue     1818« 
in  the  Ufe^time^  only^  of  the  next  eldest  sister,  but  on  a  gene-  FidhMpidn, 
ral  failure  of  Su$cmna*%  issue,  whenever  it  might  happen.   It      Gaum 
is  of  no  consideration,  thaty  giving  ^ua$ma  an  estate  taU,  she     .wur. 
might  have  suffered  a  recovery,  and  consequently,  by  this 
construction^  the  intention  was  equally  Kable  to  be  defeated. 
That  was  a  liabiUty,  arising  dehors  the  prometone  of  the  wUI^ 
and  against  which  the  law  did  not  permit  the  testator  to 
guard.     As  far  as.depended  on  the  acts  of  the  testator  him* 
B^f,  the  Giving  a  fee  tail  to  his  children  was  the  method  moat 
likely  to  confine,  indefinitely,  the  descent  to  their  issue.   And 
beaides,  it  is  not  perfectly  clear,  that  before  the  act  of  ±750f 
common  recovmes  had  any  definite,  legal,  existence  in  Pemh 
sytoania,  and  the  testator  died  before  that  period.  From  the 
vrbole  of  this  will,  taken  together,  I  am  dear  it  was  not  in 
ftctthe  intention,  that  the  land  in  dispute  should  go  over  in 
no  other  event  than  Stutmna^  dying  without  issue,  living  her  • 
dder  sister ;  it  was  to  go  over  on  a  general  feihite.    If  so 
ahc  took  a  fee  tail,  and  the  limitation  to  the  next  elder,  is 
good  by  way  of  remMuder.    It  is  worthy  of  remark,  witOf 
that  the  land  devised  to  Betty ^  (to  whom  an  estate  tail  is  est" 
presehf  given,)  is  to  go  over  on  the'  same  contingency  as  re- 
gaids  her,  the  same  clause  embracing  both  devises ;  and 
deariy  as  to  Betttfj  a  general  failure  was  intended.    This, 
therefore,  plainly  indicates  the  kind  of  failure  contemplated 
as  to  Suoimmu    It  would  be  strange,  if  die  same  clause 
should  receive  one  construction^  when  applied  to  one  devi- 
see, and  a  different  one  when  applied  to  another^    It  is  in- 
deed held,  that  as  regards  real  and  personal  estate,  this  clause 
of  dying  without  issue,  may  be  difierendy  construed  when 
applied  to  the  one  and  to  the  otiier  species  of  proper^,  the 
personalty  being  more  favoured  in  this  respect,  on  account 
of  the  interest  of  the  heir  being  out  of  the  way,  and  ako,  be- 
cause goods  are  not  the  subject  of  intailment.  Forth  v.  Che^ 
nuuif  1  P.  WtM.  663.    But  the  clause  is  taken  in  two  differ- 
ent senses,  only  where  the  intent  will  be  best  answered  by  so 
*  understanding  it.    Richardo  v.  Lady  Bergoponnyy  2  Fern* 
3a4r.    Here  the  reason  does  not  hold,  as  the  interest  of  the 
heir  is  not  concerned  on  either  band,  the  limitation  over 
being  at  all  events  good,  either  as  a  remainder  or  an  execu- 
tory  devise,  and  the  intent  is  best  promoted  by  understanding 
the  words  in  the  same  sense  when  applied  to  each  device ; 
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1818.      md  ta  diis  I  mmy  addy  there  it  no  case  where  a  difference 
FkiiMtiri^a.  has  been  taken  when  the  dauae  was  ta  be  applied,  to  different 

Gmm      deviaees,  and  not.  to  different  kindu  of  property. 

\flim.  An  argument  is  raised,  from  Susanna  having  taken  d>e 
land  charged  with  two-thirds  of  its  valae,  and.it  is  inferred, 
she  must  have  taken  a  fee  to  prevent  her  from  being  a  teser 
by  the  devise.  In  aU  the  cases,  on  this  subject  the  questnm 
was-between  an  estate  for  Hfe  and  a  fee; .  here  it  is  between 
fee  tail  and  fee  simple.  I  cannot  say  there  is  any  tbiog  in 
Ais  charge  of  two-thirds  of  the  fee  simple  value,  as  I  under- 
stand it,  that  wouldf  independent  of  other  circumstances  in* 
dicating  the  quantity  of.  her.  interest,  carry  the  estate  of  ^ 
umna  beyond  the  term  of  her  own  life.  ^  The  devise  was  not 
on  condition  of  paying  the  sum  charged;  and  the  legacy  is 
barely  charged  on  the  estate  devised,  without  any -personal 
charge  .on  Susanna  in  respect,  of  such  estate  in  her  bands. 
Where  there  is  no  personal  charge  on  the  devisee,  a  charge 
on  the  estate  will  not  enlarge  his  interest  by  implication. 
•Ct:uue  Dig.  tiU  Dev.  ch.  11.  sect.  59*  But  in  all  the 
cases, of  this  dass,  the  condition  of  paying  a  sum  of  mo- 
ney, the  charging  the  land  with  payment  of  dd>ts  or  legs^ 
cies,  or  die  apparent  necessity  of  a  fee  to  enadile  the  devisee 
to  perform  a  duty  enjoined  on  him,  me  all  circumstances 
from  which,  in  default  of  express  words  of  limitation,  an  in- 
tentiovto  give  an  estate  of  inheritance  may  be  presumed, 
and  in  such  case,  if  nothing  else  appear,  the  law  wiU  presuflM 
the  largest  estate  was  intended.  The  whole,  however,  is  a 
question  of  intention,  and  if  it  appear,  that  more  than  an 
estate  for  life^  and  less  than  a  fee,  was  intended,  why  should 
such  intention  not  prevail?  An  estate  f6r  life  or  in  tail, 
created  by  express  Words,  may  be  charged  with  payment  of 
aftooey,  without  the  charge  having  the  effect  of  enlarging  the 
estate,  and  Acre  can  be  no  difference  whether  the  intent  be 
denoted  by  express  words,  or  implied  from  circumstances 
suffictendy  dear ;  in  this  case  the  intention  to  give  Susanna  a 
fee  tail  is  manifest. 

But  whether  the  estate  tail  of  Susanna  was  barred  by  the ' 
sale  under  the  judgment  against  her  and  her  husband,  is  a 
question  about  which  I  feel  great  diflkvdty,  and  I  thetefort 
express  an  opinion  on  it  with  unfeigned  diffidence.  The 
length  of  time  that  has  intervened  since  the  sale,  the  hard- 
ship of  the  case  as  lo  purchasers,  and  all  equitable  cooside- 
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rations,  I  lay  entirely  out  of  the  question.  The  issue  in  tiCil  laiSt 
stands  on  a  legal  title,  and  is  not  calling  on  a  court  of  chance-  PhUbdeipUa. 
ry  to  interfere  in  his  behalf.  And  would  chancery  decree  an  Gttsm 
injunrctibn  in  favour  of  a  purchaser  of  a  fee  tail,  at  a  sale  not  ^^^. 
pursuant  to  any  mode  by  which,  according  to  law,  the  inte* 
rest  of  the  issue  could  be  divested,  even  though  the  purchase 
money  bad  been  applied  to  the  exdnguishment  of  a- charge 
on  the  estate,  and  so  far  operated  beneficially  for  the  issue  i 
If  the  Court  had  not  jurisdiction  in  the  form  of  action  resort* 
ed  to  for  compelling  payment  of  the  legacy  charged,  and 
could  not  rpise  the  money  out  of  the  land  by  a  sale,  the  pur* 
chaser  paid  his  money  at  his  peril,  and  cannot  charge  the 
land  with  any  equity  against  the  issue.  There  mightf  how* 
evef,  be'  acts  done  by  the  issue,  inducing  tho  purchaser  to 
buy,  which  would  amount  to^  a  positive  fraud  on  his  part 
and  would  afiect  him  personally,  but  nothing  of  the  kind  ap* 
pears  in  the  case  we  have  before  us,  nor  does  it  appear  the 
Court  below  was  called  on  to  pronounce  an  opinion  on  the 
consequence  of  such  acts,  if  they  did  ekist;  and  I  caniiot 
consent  to  reverse  a.  judgment,  for  error  in  an  -opinion  never 
delivered.  Hie  naked  question  then  is,  would  audi  s(  sale, 
tA  Mb  day,  be  good  to  divest  the  estate  of  the  issue  in  tiul  i 
-For  if  his  legal  title  be  not  completely  barred  he  must  prevails 
'A  legacy  can  only  be  sued  for  in  chancery;  for  although  the 
^x>urts  of  common  law  for  a  short  period  did,  from  necessity, 
entertain  actions  for  legacies,  yet  the  practice  ceased  with 
the  necessity  that  gave  rise  to  it;  it  was  not  that  they 
'would  not,  but,  that  they  could  not  take  cognisance  of  such 
cases;  after 'the  appropriate  tribunal  was  open,  the  prac* 
-tice  ceased.  The  act  of  assembly  giving  jurisdiction  to  our 
common  law  courts,*  does  not  embrace  a  case  like  the  present, 
where  a  devisee  and  not  the  executor,  is  the  person  to  be 
called  on  for  payment.  It  must  be  admitted  the  action  is  a 
'novelty;  but  I  would  not  object  on  that  ground,  if  it  were 
calculated  to  effect  Ae  object  with  the  least  possibk  incon- 
vemence,  and  zt  the  sanie  time  sectire  those  interests  that  on 
aiich  an  occasion  would  be  the  first  care  of  a  court  of  chance- 
ry. Not  having  that  court,  we  are  frequendy  obliged  to  turn 
our  limited  means  to  the  best  account,  by  sustaining  actions 
in  ouir  courts  of  common  law,  that  would  never  be  thought 
of  wherethe  benefitsof  a  court  of  equityare  enjojred.  In 
England  the  remedy  im  a  case  Uke  the  present^  would  be  in 
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IMS.     duaccry ;  (for  die  sttt.  S  W.  MdHLc  14|pfQvides  «»  j 
.  for  a  wtTf  diSBRBt  omc,)  and  I  gnat  fhwciy  woldd  < 
'gttish  dw  cMaleof  .ftrwag  by  dccteciBg  a  sale  of  tbeCee. 
Bat  Aen  ao  aMve  would  be  sold  tban  woidd  be  abeoluicly 
Beceataiy  to  raise  dw  sym  leqmred ;  dw  lesidae  wumt  be 
left  fer  die  issue.  Hmtdaav.  B00ie^fStFeru.4etS.  Bat  if  is 
fscseat  deteriecstioo  fives  a  diviHoa,  it  were  feoad  neces- 
sary to  sdl  the  whole^tbesaiplus  after  paying  off  the  incom- 
I  would  be  conndeied  as  real  cusit.  Mngkum  y.  Mit^ 
t  r€9.VBea.Ai6.    Possibly  if  die  tenant  in  tail  wera 
;  a^has  csstrri;  payment  might  be  decreed  directly  to  such 
snse  haraig  power  to  snller  a  cimnnou  iccofeiy 
sud  torn  even  mrailrd  property  into  flKmey,  it  would  bea 
caution  to  order  the  svplns  to  be  invested  in  land 
die  sanse  limirarions  as  die  estate  sold.    But  in  the 
t  of  aybar  cssert  the  case  woohi  be  widely  different,  and 
would  never  permit  the  husband  to  Isy  his  hands 
on  any  part  of  the  proceeds  of  his  wife's  real  estate.     Here, 
where  we  cannot  insist  on  an  adequate  scnhaMntyCycn  in 
the  case  of  prrsnnal  properly  the  evil  would  be  nmch  grenb^ 
er.    We  ought,  therefore,  to  protect  the  /etne  covert  tcnsBt 
in  tail,  and  as  fur  as  we  can  the  issue  from  the  rapactey  of  die 
liuslisiwl  and  fiuher,  who  from  an  improper  uae  of  hb  soa- 
troul,  nuqr  prevent- hia  wife  from  exonerating  the  estate,  diat 
he  auqr  get  possession  of  the  wreck  of  it.    We  should  pr> 
vanttoo  a  valuable  estete  frmn  being  pot  under  the  hammrr 
to  discharge  an  incumbrance  of  pcihaps  the  fiftiedi  pattof  ite 
By  a  personal  action  none  of  diese  objects  can  be 
the  whok  is  sold,  if  the  rems  and  {nofite  will  not 
pay  the  charge  in  seven  years,  whidi  if  the  land  be  not  iaa* 
pioved,  is  a  matter  past  being  hoped  fiv ;  die  iass 
herited,  and  die  husband  gete  pnssciiion  of  his  wife's : 
rest  widmut  setting  a  lardang  on  her  and  her  childrBn. 

In  Aaa^lNmai,  the  action  of  qectmeat  has  been  i 
toasameaasof  compelling  payment  of  aMuey  diar|;ed 
land,  when  there  was  no^oounon  law  rentedy.  Tins  : 
m  a  case  like  the  pieaent*  would  be  feund  asefieackms  aa  a 
pcrsoaal  action,  and  attended  with  fewer  iaoonvenaeiicaa. 
Where  die  laad  is  the  ftmd  fer  payaseai^  and  die  owner  wiB 
not  raise  the  requisite  sum^  it  soeam  more  Tfainnahh  and 
more  analogous  to  die  practke  of  chancery^  whose  decree  in 
such  case  b  ^ledfical^  ia  /«%  to  paocead  ■gsinnl  the  fund  qt> 
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clu8ivel>%  and .  deliver  it  to  the  creditor  subject  to  be  re*-      I8I8. 
deemed  by  payment  of  priocipai  and  interest.     I  can  see  PhUadtipiA. 
nothing  incongruous  in  this ;  because  there  being  no  personal      Gavba 
liability,  the  fund  alone  is  debtor,  and  the  creditor  must  be      yif^i^^ 
considered  as  having  an  interest  in. the  land  itself.  Why  may 
not  that  interest  support  an  ejectment  as  well  as  an  equitable    . 
lien,  which  was  deemed,  suffici^ent  in  Irvine  v.  Campbell,^ 
6.Binn.  118.    This  mode  would  have  'this  great  advantage, 
that  the  nature  of  the*  property,  would  not  be  changed  by  the 
process,  and  when  the  estate  should  be  redeemed,  the  former 
fliterests  would  still  exist.     The  objection  to  this,  is,  that 
money  being  the  object  of  the  legatee,  land  in  lieu  of  it, 
would  not  answer  his  purpose,  especially  if  it  were  unim- 
froved.    I  grant  its  force*    But  it  is  to  be  renumbered,  that^ 
<Nily  a  court  of  chancery  can  do  eflectual  justice^  and  that 
every  form  of  proceeding  we  may  devise,  will  be  .defective  : 
the  inquiry  is,  what  is  least  so  ^    A  fear  of  losing  posses- 
sion would  stimulate  the  owner  of  the  land  to  exertion  in 
jRSusijig  the  money.;  but  even  should  the  legatee  be  driven  to 
aft  ejectment,  he  mighty  in.  most  cases,  raise  the  sum  due  by ' 
a  sale,  after  recovery,  subject  to  the  right  of  redemption,  as 
no  doubt  purchasers  on^such  terms  might  be  found.  .  In  fact, 
previous  to  the  act  of  ir05,  giving  a  scire  facias  to  a  mort- 
gagee^ he  had  no  remedy  but  an  ejectment,  for  recovery  of  the 
mortgage  money,  and  then  the  same  inconvenience  was  suffev- 
ed;  yet  it  .nf  as  a  considerable  time  before  the  legislature  in- 
terposed, and  I  never  heard,  that  at  any  time  previous  to  the 
act,  aa  action  of  debt  on  a  mortgage  was  sustained. 

lathe  case  of  Brawn  v.  Furer^  the  Chief  Justice  inclined 
tathe  opi«ion»  that  a  personal  action  might  be  sustained ;  but 
tbiit  was  not  the  point  decided.  The  single  question  was, 
gnanting  die  action  lay,  .whether  proper  persons  were  parties 
on  the  record.  I  cannot  say,  whether  this  question  formed  a 
part  of  the  argument,  as  I  was*  not  present  I  should  most 
pvobaUy  have  concurred  even  if  I  had  heard  the  argument ; 
for  die  circumstances  of  the  case  were  not  calculated  to  pre- 
sent to  the  mind  the  inconveniences  resulting  from  a  personal 
action.  According  to  my  recollection  the  interest  of  9ifeme 
oovertj  or  issue  in  tail,  was  not  invcftved.  Under  these  ciii- 
camstances  I  assented  to  the  opinion  delivei%d. 

Although  I  incline  to  give  the  ejectment  a  preference  over 
a  peoaonal  action,  yet  it  is  necessary  some  niode  should  be 
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1818.     pointed  out  by  which  a  legacy  payaUe  by  a  devisee  may  be 
jPkUadeipkia.  Mcovcred ,  and  therefore,  notwithstanding,  I  am  for  affirm^ 

Gavib      ing  the  judgment^  I  shall  aicquiesce  in  considmng  the  deci- 

Wusr.     *io^  ^f  ^^  <^^^*^  ^  setding  the  law* 

There  is  no  force  in  the  argument,  that  the  plaintiff  below 
•  is  estopped,  by  having  purchased  land  from  the  ezeaj^ors  of 
Wiley  J  who  was  die  purchaser  at  sheriff's  sale.  The  pUinttf 
purchased  merely  what  the  sheriff  had  a  right  to  sell ;  that  is, 
the  life  estate  of  the  tenant  in  tail,  at  that  time  an  existiiy 
interest.  Although  the  Court  may  not  have  had  juriadiction 
over  the  subject  ihatter,  in  the  form,  of  action  resorted  to, 
sdll  the  judgment  was  not  void,  but  irregular,  and  like  a 
judgment  in  an  action  of  debt  for  any  other  cause,  being  en- 
tered generally^  it  bound  only  that  interest  which  the  d^endp 
ant  had  in  die  land.  This  consideration,  also»  would  pre- 
vent the  operation  of  the  statute  of  limitations,  if  that  point 
had  not  been  abandoned  on  the  argument  here. 

DuNCAH  J.  The  words  of  the  will  of  Caieb  Prew^  and 
state  of  facts  which  gave  rise  to  die  present  controversy,  are 
these. 

[Here  his  honour  stated  the  devis^] 

Susanna,  intermarried  with  WiUiam  Wiley ,  some  time  be- 
fore May  Term,  17M,  and  before  that  time  they  must  have 
entered  and  taken  possession ;  for  to  that  Term,  an  action  of 
debt  was  brought,  by  8artUi  and  Mary,  agatut  WilBam  Wi-^ 
ley,  and  Susanna,  his  wife,  late  Susanna  Prew,  daughter  and 
devisee,  in  the  last  will,  and  testament  of  Caleb  Prew,  db- 
ceased.  The  declaration  is  lost,  but  the  inference  made  by 
the  Court  was  the  most  reasonable  one ;  that  it  was  for  d»6 
charge  on  the  land  devised  to  Susimna,  and  brought  against 
them  as  devisees,  and  terre-tenants.  A  judgment  was  ob- 
tained, and  a  sale  by  the  sheriff  to  William  Wiley,  and  his 
heirs  and  assigns  for  ever ;  «i  deed  was  nuMie « and  duly  ac- 
knowledged. WilGam  Wiley  devised  these  lands  to.his  eze- 
•  cutors,  to  be  sold,  who  made  a  sale  to  Caleb  Wiley,  and  eie- 
ted  to  him  a  conveyance,  as  of  the  fee  simple  estate.  CaU 
Wiley  then  came  into  possession,  and  continued  in  possession, 
and  on  judgment  obtaiifed  against  him  in  1789,  the  lands  were 
sold  by  the  sheriff,  and  conveyed  in  due  form  to  yoshuaBai-- 
ley,  and  his  heirs  and  assigns  for  ever.  Possession  has  been 
held  under  this  sale  until  the  present  ejectment  was  broogbt» 
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before  the  commencement  of  which,  in  1814,  Susanna  Prew     1818. 
died,  leaving  the  present  plaintiff,  her  eldest  son  and  heir  at  PkOadeiphiaf 
law.    The  Court  instructed  the  jury,  that  the  law  was  with      gausx 
the  plaintiff,  and  he  was  entitled  to  recover.  WasTi 

Our  first  enquiry  is,  what  estate  did  Susanna  take,  in  fee 
simple,  or  in  tail?  The  devise  to  the  widow,  of  one  moiety 
during  life,  and  the  charge  of  two  thirds  of  the* value  there- 
ofy  to  Sarah  and  .Mbry,  if  there  was  a  defect  of  expression 
as  to  the  nature  ^f  the  estate  devised^  would  form  conclu- 
sive evideiice  of  an  intention  to  devise  in  fee ;  for  every  devise 
imports  a  benefit  intended,  which  in  this  instance  never  could 
be,  if  Susanna  took  in  tail ;  (for  the  power  of  barring  issue 
in  tail,  never  enters  into  the  mind  of  a  testator ;)  but  here  is  a 
technical  demise  in  tail ;  ^*  if  any  one  of  my  said  children  die 
without  issue,  the  inheritance  to  descend  to  the  next  eldest ^  and 
their  krtvfut  heirs,  from  generation  to  generation."^  It  is  im- 
possible to  disregard  the  operation  of  these  words,  which 
have  a  plain  and  obvious  meaning,  inconsistent  with  an  es- 
tate, absolute  and  unlimited.  Susanna  took  as  tenant  in  tail ; 
and  if  the  case  rested  on  the  construction  of  the  will  alone, 
the  plaintiff  would  be  entided  to  recover ;  but  on  the  state 
of  facts,  other  questions  of  some  difficulty  arise,  new  in  some 
degree,  but  in  investigating  which,  we  are  not  left  without 
analogous  principles. 

Our  inquiries  are :  1st,  As  to  the  nature  of  the  estate,  ac- 
quired by  William  Wiley  y  on  the  sale  to  hinu  Did  he  acquire 
an  estate  in  fee,  or  in  tail,  or  were  the  proceedings  of  1745, 
a  mere  nullity,  leaving  him  in  statu  ^0,  tenant  by  the 
curtesy  i  For  if  those  proceedings  were  erroneous,  they  are 
not  now  before  this  Court,  on  writ  of  erroi*  to  reverse  them. 
Indirecdy,  and  not  direcdy  they  are ;  and  if  they  were,  and 
this  Court  should  be  of  opinion  tl^  are  erroneous,  this 
would  not  restore  the  land  to  the  plaintiff. . 

2d,  If  William,  Wiley  did  not  take  a  legal  fee  simple,  is 
Caleb  Wiley y  the  issue  in  tail,  barred  by  limiution  ? 

Sd,  Does  his  conduct  furnish  such  a  distinct  ground  of 
equity,  that  chancery  would  interpose  by  injunction,  and 
prevent  his  recovery  ? 

What  was  the  nature  of  these  conditional  fees  before  the 
statute  de  donisf  He  that  had  <  fee  conditional,  or  quali- 
fied, had  as  aiiiple  and  great  an  estate,  as  he  that  had  a  fee 
nmple  absolute.  Co.  Lit.  18;  and  that  statute  only  render- 
ed it  inalienable  by  tenant  in  tail,  preserved  it  from  far- 
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1^18^  feiture  for  treason,  beyond  the  life  of  the  tenant  in  tail,  and 
PkUade^kia.  exempted  it  from  pa)rmeHt  of  his  debts ;  bat  it  did  not 
ium  make  it  less  an  estate  of  inheritance,  or  change  the  tjuali^ 
WiuT«  ^"  which  the  issue  succeeded  to  the  title;  for  the  soecea* 
sion  to  fee  simple,  and  to  fee  tail,  are  both  equally  con- 
sidered as  titles  by  legal  succession,  that  is,  by  descent; 
the  differenae  being  only,  that  the  inheiritance  in  fee  simjde, 
existed  before  the  statute,  and'  the  inheritance  in  tail  waa  a 
modification  of  the  former.  Harg.  Law  Tr.  572.  It  fortified  the 
hereditary  title,  and  led  it  along;  and  protected  it  on  its  pas- 
sage in  the  path  prescribed  by  the  donor.  Here  Ccdeb  Wiky 
takes,  as  heir  to  his  mother,  the  donee,  as  the  stock  desig* 
nated  by  the  gift,  exactly  as  he  would  have  done,  before  the 
statute  de  donis  took  away  the  power  of  alienation,  after  is« 
sue  bom.  But  it  did  not  affect  the  estate  of  the  donor  in  any 
other  respect.  The  radical  error,  on  which  the  opinioo  of 
the  Court  is  founded  is,  in  considering  with  respect  to  diis 
charge,  the  estate  tail  in  the  ancestor,  and  the  interest  of  the 
issue,  as  separate  and  distinct  interests;  whereas,  in  truth, 
for  this  purpose  they  form  but  one  estate.  By  the  statute^ 
the  estate  is  divided  into  two  parts,  leaving  in  the  donee,  % 
particular  kind  of  estate,  denominated  an  estate  tttl,  and 
vesting  in  the  donor,  sm  ultimate  fee  simple'  of  the  land,  ex* 
pectant  on  the  failure  of  issue,  which  expectant  estate  takes 
effect  as  a  remainder  or  reversion ;  and  in  considering  the 
action  of  1745,  as  a  personad  action  against  SusatmCf.  for  a 
personal  duty,  whereas,  it  is  against  the  fund;  she  being  the 
only  person  representing  that  fund,  who  coald  be  brought 
into  Court.  The  judgment  against  the  land,  including  the 
remainder  expectant  on  the  failure  of  issue ;  the  charge,  a 
general  charge  on  die  land,  and  not  on  the  particular  esttfte 
pf  any  individual,  the  Judgment  must  consequently  be  cooa* 
mensurate'with  the  cnarge,  and  the  charge  considered  an 
part  of  the  land ;  for  where  a  sum  of  money  is  given  origi* 
nally  and  primarily  out  of  land,  a  will  with  that  eharge, 
must  be  executed  with  the  solemnity  required  in  devises  of 
land,,  because  such  charge  is  considered  in  equity,  aa  pvt 
of  the  land,  since  it  can  only  be  raised  by  a  sale,  or  dispo* 
sition  of  part  of  the  land ;  and  this  is  analogous  to  the  Fule  of 
law,  that  a  devise  of  the*  rents  and  profits,  is  a  devise  oi 
land  itself.  Brudenell  v.  Boughtoriy  2  Atk.  268.  Why  is  it^ 
that  the  sale  of  Cakb  Wiley*^  estate  did  not  pass  his  interest 
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aa  issue  in  tail?  Because,  as  was  properly  determined^  he.    1818. 
took  by  descent  from  Susanna*    The  sale  on  any  judgment  PhUadt^a: 
obuined  for  a  charge  by  a  testator,  must  be  a  side  of  die  ab-     qaum 
solute  estate,  and  the  issue  be  bound  by  such  sale,  unless  by.    ^^r.. 
the  will  itself  the  charge  is  made  a  special  one,  on  some  spe- 
cial interest  devised;  for  the  issue  take  according  to  the  will 
of  the  donor,  which  b  the  only  rule  and  guide  of  descent  in 
tail ;  and  it  was  part  of  that  will,  that  the  money  should  be 
raised  out  of  the  estate.   There  is  no  foundation  in  the  objec- 
tion,  that  the  issue  in  tail  are  not  parties,  for  the  ancestor 
represents  them.    They  might  aver,  that  the  sale  was  made 
by  covin,  or  bring  a  writ  of  error,  to  reverse  the  ancestor's . 
fine  or  recovery  affecting  the  estate,  by  reason  of  the  privity 
of  blood  and  estate.  Dt^cr^  90.    Thb  theref(Mre  never  can 
be  considered  as  a  sale  of  any  particular  interest  of  St^anaa^ 
for  so  was  not  the  charge.    Two*thirds  of  the  value  of  the 
place  never  could  be  raised  by  a  sale  of  Susannahs  life  es- 
tate; two-thirds  of  the  value  of  the  fee  simple ;  for  that  is 
the  tru#  construction,  and  the  meaning  put  by  the  testator^ 
on  the  word  value,  in  another  part  of  the  clause*;  ^  dividing 
the  value  among  the  survivors,  or  their  lawftd  heirs  ;'*  thua 
con^dering  the  value  of  the  land,  as  the  land  itself.    We 
have  heard  much  of  Uie  sanctity  of  the  rule  as  to  general  in- 
tention.   This  supposed  general  intention  has  often  destroy- 
ed all  intention, '  general  and  particular  of  the  testator.    It  is 
said  here,  it  was  to  preserve  his  estate  in  his  fiunily,  from 
generation  to  generation ;  but  if  auy  clear  intention  is  dis- 
caverable,  it  is  this,  to  put  his  daughters  in  equality.  To  ^- 
^anna  the  favourite,  the  mansion  place,  she  paying  AjroA.and 
Mary  two-thirds  of  its  value ;  not  the  value  of  two-thirds  of 
any  particular  estate  devised  to  Susanna^  but  two-thirds  of 
^e  whole  inheritance ;  for  if  her  particular  interest  consider- 
ed as  something  distinct  from  the  inheritance,  was  only,  the 
subject  of  the  charge,  Susanna  is  disinheritedf  aad  Saralt^ 
and  Miry  do  not  get  that  which  their  father  intended ;  for 
*who  at  that  day,  who  now,  would  give  two-thirds  of  the 
value  of  a  fee  simile,  for  a  life  estate  in  the  whole,  even  in 
houses,  much  less  in  lands  i  The  testator  intended,  and  that 
it  the  construction  of  law,  that  the  charge  should  be  satisfied 
by  a  sale.     How  else  could  Susanna  raise  it?    The  per- 
sonal estate  is  devised  wholly  to  the  mother,  for  a  power  to 
sell  is  perfectly  consistent  with  an  estate  tail.     When  any 
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ISia.     matto- is gnoited,  there  itb  im{diedtl»tdiegnuitee  shaDen- 
rmait^Ma.  jojr  it ;  and  the  Uiw  io  such  grant  must  afford  the  meaiM  of 
GAon     enjo3rment.    There  cannot  be  two  judgments,  one  agaitast 
^^      Susanna  and  her  life  estate  scdd^  and  on  her  death,  anocher 
against  the  issue  in  tul,  and  so  on  from  generation  to  gene^ 
ration,  until  the  whale  was  raised*    Nor  was  it  the  intention 
of  die  testat<^9  that  Sarah  and  JKsry  should  wait  Susanmfs 
death,  much  less  the  death  of  unborn  generations  ad  mfim* 
tum^  before  tiiey  could  force  a  pajnnent  of  their  whole  lega- 
eies.    There  is  very  high  authority  to  support  the  doctrine 
that  in  England^  on  die  statute  of  wills,  a  legacy  arising  out 
of  lands,  was  recoveraUe  in  the  conimon  law  courts,  by  ac-* 
tion  of  debt  against  the  devisee  and  terre-tenants.   TVoitdbi, 
(Sir  T.  Raym.  S4,)  sa3rs  it  was  so  decided  in  the  Iting^ 
Bench;  andHoi.T,in£Ti^^v.J(7it€t,  \  Sali.^lS.t Ld. Raywu 
93r,cleariyhddthelawto  beso.  The  remedy  is  now  in  chan- 
cery, because  chancery  can  afford  the  most  adequate  rdief ; 
and  it  is  far  this  reason,  we  find  so  little  on  this  subjectinthe 
eommon  law  reportSf  and  not  that  the  acticm  is  not  supportable 
at  common  law.  In  Aikbu  v.  HiU^  Cowp.  287,  it  is  observed^ 
that  the  discovery  and  relief  given  in  a  court  of  equity,  b  so 
preferable  a  remedy,  that  it  has  drawn  thither  all  8uitors,.and 
dierefore  in  £Kt,  there  is  scarcely  an  instance^  of  a  legatee  at- 
tempting tosue  atlaw.    In  New  Tari^  Lhtngston  v.JLmng<' 
stones  executors^  3  Johns.  189,  die  charge  is  considered,  not 
as  a  personal  duty  which  would  descend  on  the  personal  re- 
presentatives of  such  devisee^  but  that  the  heirs  of  such  de- 
visee, are  chargeable  at  law,  as  terre-tenants,  and  owners  of 
the  land*   At  a  very  early  period  in  Pennsylvania^  the  action 
of  debt,  agunst  die  heirs  and  terre-tenants,  was  adopted  as 
the  remedy  for  the  recovery  of  such  charge;  and  the  matter 
was  most  maturely  considered  by  die  Chief  Justice  of  this 
Court,  in  the  case  of  Brown  v«  Furer^  in  which  his  opinion 
was  deUvered  the  last  sessicm  at  Lancaster ^  that  a  charge  on 
land  by  a  testator,  is  not  personal  on  the  devisee ;  that  the 
land  is  die  fund  to  be  looked  to,  in  whatever  hands  it  may 
be ;  and  that  in  Pennsylvania^  from  necessity,  there  being  no 
court  of  chancery,  the  remedy  must  be  by  this  action^  and  he 
rather  inclines  to  think  the  devisees,  terre-tenants,  and  exe- 
cutors^ are  the  proper  parties,  and  that  this  form  of  actipn 
was  in  use  in  early  times,  and  the  judgment  is  to  be  entered, 
so  as  to  charge  the  land,  and  not  the  person  of  the  devisee. 
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This  charge  operates  as  a  judgtnenty  and  sheriffs,  in  the     1818. 
sale  of  lands,  are  bound  to  take  notice  of  it » for  where  lands  PhUadt^Mg. 
charged  with  a  legacy  are  sold  as  the  estate  of  the  devisor,      Gavsb 
the  legatee  was  let  in  as  a  judgment  creditor  to  receive  out     wnnr. 
of  the  purchase  money  the  amount  of  his  legacy.    Nichols  v« 
PostAJewaitCf  2  DalL  131.    By  the  substitution  of  the  action 
of  debt  in  Pennsylvania  for  the  bill  in  chancery,  so  far  as  the 
courts  of  chancery  could  grant  relief  by  billincompellihg.a 
salcy  thb  action  of  debt  will  produce  the  same  effect  here. 
If  a  legacy  is  charged  on  land,  the  land  itself  shall  be  sold. 
2  Str.  38.     What  then  is  the  course  in  ch^cery  i 

On  a  devise  of  a  certain  sum  to  be  paid  out  of  the  receipts 
and  profits  of  land,  if  the  profits  will  not  raise  a  sufficient  sum 
within  a  reasonable  time,  a  sale  of  the  land  itself  will  be  de- 
creed. Heycock  v.  JSeycoci,  1  Fern.  2^6.  Berry  v.  Asiham, 
2  Fern.  26.  and  Jackson  v.  Farrand^  Id.  4/24h  In  Part' 
ridgp  V.  Patvletyl  Atk.  467 j  the  rule  as  to  payment  of  inte* 
rest  on  a  legacy  charged  on  land  is,  that  the  tenant  for  life 
pays  one-third ;  the  reversioner  two-thirds.  When  the 
principal  came  to  be  paid,  the  same  rule  would  hold.  But 
the  decisions  go  all  the  length  of  this  case.  Sadd  v.  Carter^ 
Free*  in  Ch.  27.  A  devise  of  lands  to  A^  for  life,  remain- 
der to  such  child  or  children  as  should  be  living  at  the 
death  of  die  survivor,  and  to  their  heirs  equally  to  be  divid* 
ed,  A  paying  40/.  to  jB;  this  is  a  charge,  not  only  on  A*% 
life  estate,  but  on  the  remainder.  The  Court  decreed  the 
land  to  be  sold  for  the  payment  of  the  money,  and  of  the 
overplus  of  sucb  sale,  defendant  to  have  such  part  of  it  as 
was  answerable  to  his  life  estate.  It  is  to  be  observed,  that 
the  only  parties  to  this  bill  were  the  legatees  on  the  one 
hand,  and  the  devisees  for  life  pn  the  other^  and  yet  the 
Court  decreed  a  sale  of  the  whole  estate.  If  it  was  only  a 
charge  on  the  estate  for  life,  if  the  first  taker  died  the  day 
after  the  testator,  the  charge  would  die  with  him.  But  sup* 
pose  the  devisee  dies  before  the  testator^  the  charge  shall  re- 
main as  charged  in  the  hands  of  the  heir;  and  this  has  been 
determined  in  Wigg  v.  JVigg,  1  Atk.  382.  A^  devised  his 
lands  to  his  son  Thomas^  on  condition  that  he  shall  pay  his 
children  90/.  with  clause  of  distress  and  re-entry.  Thomas 
died  in  the  testator's  life-time ;  the  son  of  the  eldest  son  <^ 
the  testator  entered  on  the  land  as  heir,  and  sold ;  the  charge 
is  a  cominuing  one  on  the  ^d,  and  the  chancellor  permitted 
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1818.  the  kgatees  to  bring  in  a  bill  to  have  the  lands  sold*  It  is 
FMMe^fildQ.  true,  he  observes*  that  if  there  had  been  no  clause  of  re-entry 
Gav^b  the  legatee  had  no  lien.on  the  land,  but  the  heir  should  enter 
^»^  Jor  the  condition  broken ;  but  he  is  considered  in  equity  as 
a  trustee  for  the  legatee.  Nothing  can  more  strongly  prove, 
that  the  charge  has  no  dependance  oU  any  particular  estate  de- 
vised, for  it  must  be  raised!*  though  the  particular  estate  to 
which  the  condition  of  payment  is  annexed  never  came  into 
•existence.  Lands  devised  to  the  heir  paying,  is  no  condiUon^bat 
will  raise  a  trust.  2  Freenu  £78.  pL  248*  Devise  of  lands,  to  a 
stranger  paying,  &c.  is  a  condition,— but  in  case  of  an  heir^  it  is 
not ;  but  the  heir  enters  for  condition  broken  and  recovers  in 
jejectment.  Being  a  charge  expressly  created  on  the  land,  it 
will  bind  the  land  in  his  hands  after  recovery  in  ejectment. 
Hodge  V.  Rauofiy  1  Ves.  4r.  But  in  FenBsyhania^  a  devise 
to  the  eldest  son  and  hei^at  law,  paying  the  other  children,  it 
-is  the  law,  that  such  son  would,  not  be  considered  as  the  heir 
where  lands  descend  equally,  and  therefore  the  legatee  may  en- 
ter as  for  a  condition  broken.  Xustonv.  Stistott^2  leates^  54. 
An  ejectment  could  have  b^en  supported  hj. Sarah  and  Mary^ 
dnd  if  the  conditicm  went  to  the  heir  at  law,  he  would  ta]^ 
in  trust  for  them,  and  they  might  bring  an  ejectment  iq  their 
own  names.  If,  in  1745,  they  had  brought  an  ejectment,  re- 
covered»  .taken  possession  and  enjoyed  it  for  70  years  witli- 
x>nt  an  offer  to  redeem  by  payment  of  the  legacy,  it  would  be 
difficult  to  support  theposition*  that  the  issue  in  tail  could 
now  have  disturbed  that  possession.  If  a  court  of  chance- 
ry would  have  decreed  a  8ale»  and  if  the  parties  had  had  re- 
^  course  to  the  only  adeqviate  remedy,  and  accomplished  a  sa)e 

by  the  substitution  of  this  action  against  the  devisees  and 
terre-tenants,  when  it  Is  considered,  that  this,  from  early 
times,  has  been  the  usual  legal  remedy  by  proceeding  in  rcm^ 
as  in  debt,  and  that  the  judgment  is  a  judgment  de  terriSyit 
appears  to  me,  that  the  whole  estate  of  Caleb  PreWj  by  virtue 
of  these  proceedings,  became  vested  in  William  Wiley;  at 
least,  that  it  was  a  binding  sale  of  the  wliol^  interest  of  Susa^* 
na  Frew  and  her  i$sue,  claiming. by  descent^  per  formam 
doni. 

The  sale  to  William  WHey^  and  his  acceptsince  of  a  convey- 
ance from  the  sheriff  in  fee,  does  not  amount  to  a  discontinu- 
ance, and  therefore  give  him  a  defeasible  fee.  For  in  1  Smithy 
.£05,a9dl  Teate9yZ%9,  it  is  decided,  thatapurchaser  at  sheriff's 
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sile  of  die  estate  of  a  tenant  in  tiul  may  sofFer  a  common  reco-  1S18. 
vcry^  and  bar  the  issue  in  tail,  by  vouching  the  tenant  in  tail.  Philadelphia, 
This  could  not  be,  if  such  sale  was  a  discontinuance ;  for  by  a  Gaubk 
discontinuance  the  ancient  legal  estate  tail^  which  ought  to  wniir 
have  survived  to  the  heir  at  law,  is  at  least  suspended,  and  for 
a  while  discontinued.  Nor  could  the  act  of  the  husband  alone 
operate  as  a  discontinuance,  either  by  acceptance  of  a  con- 
veyance in  fee,  or  by  himself  conveying  a  fee  ;  for  though  by 
the  common  law  the  alienation  of  the  husband  alone,  who 
was  seised  in  right  of  his  wife,  worked  a  discontinuance  of 
her  estate,  yet  now  by  sut.  32  H.  8.  c.  28,  it  is  provided,  that 
no  act  of  die  husband  shall  work  a  discontinuance  of,  or  pre- 
judice the  inheritance  or  freehold  of  the  wife,  but  that  after  his 
deatb,she  or  her  heirs  may  enter  on  the  land.  Simn.  on  Eject. 
42. 45.  I  hesitated  for  some  time,  whether  equity  would  have 
decreed  more  than  a  sale  of  two-thirds,  or  whether  Sarah  and 
JIfory  could  have  supported  their  ejectment  for  more  than 
two-thirds;  but  in  another  view  of  this  case  it  becomes  unne- 
cessary to  give  any  opinion  how  that  would  be ;  for  if  more 
Were  sold  than  equity  would  direct,  and  a  possession  under 
that  sale  for  more  than  twenty-one  years,  the  limitation  act 
gives  to  such  possession  a  positive  right.  But  admitting  the 
proceedings  to  be  a  nullity,  for  want  of  jurisdiction  of  the 
cause,  or  of  proper  parties  to  the  suit,  the  possession  of 
Caleb  Wiley ^  certainly  that  of  Jothua  Bcnley^  was  adverse  to 
Susanna.  Bailey  purchased  it  as  the  fee  simple  estate  of 
Valeh  Wiley;  claiming  the  fee  simple  he  came  into  posses- 
sion ;  he  made  expensive  improvements,  which  he  would  not 
have  made  as  a  mere  tenant  during  the  life  of  Susanna^  then 
an  old  woman.  The  fact  of  the  adverse  possession  at  least^ 
should  have  been  left  to  the  jury,  for  this  is  a  question  of  &ct 
sometimes  involving  the  motives  and  intentions  of  a  party, 
which  it  is  tiie  province  of  a  jury  to  decide.  Cummings  v. 
Wymariy  tO  Mass.  468. 

The  possession  of  one  tenant  in  common  is  the  possession 
of  all.  It  is  not  adverse  to  his  co-tenant,  but  a  sale  and  un- 
interrupted possession  for  more  than  30  years,  by  one  tenant 
in  common,  without  any  act  done,  or  complidnt  made,  or  claim 
set  up  by  his  companion,  has  been  held  a  sufficient  ground  for 
a  jury  to  presume  an  actual  ouster  of  the  other.  Nor  does  it 
require  the  possession  to  have  been  originally  adverse ;  for  a 
man  may  come  in  by  a  rightftil  possession,  and  yet  hxAd  on 
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1S18.      adversely  without  tide.     As  if  a  tenant  pur  outer  vie^  hold 

PhUadcipfda.  over  for  20  years  after  the  death  of  cestui  qtu  vie^  such 

gIote      holding  over  will  be  a  complete  bar  to  the  remainder^nruoi  or 

WiLBT.     reversioner,  because  it  is  adverse   to  his  title.     Fisher  v. 

Prosser,  Cowp.  217. 

The  judgment  in  1745,  was  a  condemnation  of  At  fee  sim- 
ple to  satisfy  the  charge,  for  no  court  of  law  or  equity  could 
direct  a  sale  of  Susannahs  interest  only ;  and  what  is  con- 
clusive, is  this : — that  if  Sttsanna^s  interest  had  not  sold  for  a 
sufficient  sum  to  discharge  the  whole  lien,  they  could  have 
no  proceedings  against  the  issue  in  tail,  when  their  right 
came  into  possession;  the  demand  could  not  be  split  into  dif- 
ferent causes  of  action,  affording  different  legal  remedies 
against  several  parties,  as  their  respective  interests  became 
vested  in  possession.  It  is,  therefore,  manifest,  that  if  ffU- 
Ham  Wiley  did  not  acquire  the  fee  simide,  he  did  not  ac- 
quire any  estate,  and  that  he  remained  tenant  by  the  curtesy, 
and  Susanna  tenant  in  tail,  the  esUte  tail  never  disconti- 
nued, and  that  on  his  death  Susanna  had  a  right  of  entry ; 
and  if  Susanna  did  nbt  enter  for  twenty-one  years,  the  ad- 
verse possession  would  bar  her  issue  in  tail.  This  is  deaily 
established,  and  I  shall  barely  refer  to  Martindale^s  Lessee 
V.  Troopj  3  Jffarr.  &f  M^Hen.  244,  in  the  Genend  Court 
and  Court  of  Appeals  of  Maryland.  The  princi{de  there  de- 
cided was  this  -.—that  the  issue  in  tail,  whose  ancestor  having 
a  right  of  entry  by  force  of  the  entail,  loses  that  right  by  ad- 
iferse  possession,  for  the  period  prescribed  by  the  statute  of 
limitations,  is  in  virtue  of  that  possession  barred  of  his  entry 
on  succeeding  to  the  same  land. 

It  remains  to  consider  this  case  on  the  list  head  of  inqui- 
ry. Does  the  plaintiff  stimd  in  that  situation,  that  a  court  of 
chancery  would  restrain  his  recovery  by  injunction  ?  If  he 
does,  he  never  can  recover  in  ejectment  in  Pennsylvania; 
for  if  the  plaintiff  in  ejectment  is  in  equity  bound  to  make  a 
title  to  the  defendant,  ibr  part  of  the  premises,  the  Court 
will  stay  execution,  until  that  title  is  secured*  S  Binn.  95. 

Acts  of  bare  acquiescence  of  the  issue  in  tail,  could  not  have 
the  effect  of  postponement ;  but  where  such  issue  have  been 
active  in  the  sale,  and  hSve  received  the  whole  benefit,  much 
more  so  where  they  are  parties  to  h,  chancery  will  inter- 
pose, not  by  or  on  account  of  legal  but  of  eqiataUe  estoppel. 
Caleb  Wiky  bought  from  the  executors  of  his  lathcFft  vtH, 
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not  an  estate  tail^  but  an  estate  to  him^  and  his  heirs  and  as-      1818. 
signs,  for  ever.     On  that  title  he  acquired  the  possession.  Philadelphia, 
This  estate,  and  this  possession,  are  sold  for  the  payment  of      Gaisb 
his  debts ;  they  are  paid. by  the  purchase  money,  without  any      wow. 
notice  to  the  purchaser.    This  sale  would  be  considered  in 
equity  as  made  by  him,  and  the  purchase  money  paid  over 
to  his  use;  and  would  it  be  endured   in   equity,  that  he 
should  disturb  the  possession,  and  hold  the  land  discharged 
of  the  payment  of  his  debts  f  This  forms,  in  my  opinion,  a 
distinct  ground  for  equitable  relief;  for  if  issue  in  tail  in  pos- 
session^  claiming  the  fee,  sell  during  the  life  of  his  ancestor, 
chancery  would  interpose,  and  prevent  his  recovery;  nay 
more,  they  would  decree  that  such  issue  should  suffer  a  re* 
covery,  for  the  use  of  the  grantee,  as  is  stated  in  PozveJl  v. 
Powelly  Prec.  in  Ch.  279.  So  in  Raw  v.  FottSy  ib.  35^  where  wtf, 
being  tenant  in  tail,  remainder  to  £,  J,  not  knowing  of  the 
remainder^  made  a  settlement  on  his  wife,  by  way  of  join- 
ture, which  Bj  who  knew  of  the  estate^  engrossed,  and  after 
the  death  of  ^,  recovered  in  ejectment,  against  the  widow ; 
'  she  was  relieved,  by  perpetual  injunction.     So  in  a  simi- 
lar case,  Hunsden  v.  Cheyney^  2  Vern.  150,  where  a  mother,. 
the  absolute  owner  of  a  term,  (the  same  being  setded  on 
her  in  laW|)  having  been  present  at  a  treaty  for  her  son's 
marriage,  and  having  heard  him  declare,  that  the  term  was 
to  come  to  him,  on  his  mother's  death,  and  attested  the  deed 
whereby  the  reversion  of  the  term  was  settled  on  the  issue 
of  the  marriage  after  her  death,  she  was  compelled  to  make 
good  the  settlement.  Here,  all  things  conspire  to  hold  out  to 
the  worlds  that  Caleb  Wiley  was  in  possession,  claiming  un- 
der his  father's  will,  and  not  by  descent  from  his  mother. 
He  suffering,  silently,  the  estate  to  be  sold  as  his  own  in 
fee^  the  money  to  be  appropriated  to  pay  his  debts,  shall  his 
attempt  to  take  advantage  of  this  mistake,  by  which  he  re- 
ceived so  great  a  benefit^  be  attended  with  success?  I  sup- 
pose both  parties  to  be  equally  innocent;  shall  he  now  say, 
I  did  not  know  of  this,  but  it  is  a  most  lucky  hif ,  and  I  will 
avail  myself  of  it^  and  having  received  the  value  of  the  land^ 
1  will  now  recover  the  land  itself  ?  This  would  be  against  every 
principle  of  equity,  for  there  is  a  positive  fraud  in  attempting 
to  profit  by  the  mistakes  of  another,  which  are  the  conse- 
quences of  our  own  misrepresentations^  or  of  the  false  expec- 
tations raised  in  his  mind,  by  our  illusory  behaviour ;  and 
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1818.  there  is  a  negaure  fnmd,  in  imposiog  a  fake  appearance  %m 
PMkiMfida.  another  by  silence,  where  silence  is  treacherous^  czpreasiTe. 
Gaum  In  equity^  therefore,  where  a  man  is  silent,  when  in  con* 
Wur.  science  he  ought  to  have  spoken^  he  shall  he  debarred  from 
speaking,  when  conscience  requires  him  to  be  rilent.  And 
the  protecting  jurisdiction  of  chancery  has  stretched  itaelf 
to  those  cases,  where  the  illusory  hope  has  been  raused,  not 
by  words,  but  simply  1^  looking,  or  by  silence,  while 
false  impressions  which  we  are  either  aUe  to  correct  or 
verify,  are  inducing  a  fruitless  expenditure.  RoberU  Fraud, 
Conv.  130.  133.  Thus  if  I  persiuule  another  to  act,  upon 
a  confidence  that  I  can  make  him  a  grant,  or  give  him  an 
interest^  which,  at  the  time  of  the  promise,  is  out  of  my 
power,  and  afterwards,  by  an  unforeseen  accident  I  am  enabled 
to  do  the  thing  promised,  equity  will  compel  the  perform- 
ance* Id.  135.  The  rule  is  general,  that  to  take  advantage 
of  a  mistake  where  one  has  the  opportunity  or  means  of  put- 
ting it  right,  is  a  fraud  in  equity.  Id.  524.  530. 

Now  here^  the  plaintiff  acted  fraudulendy,  by  his  treacher- 
ous silence,  by  which  he  was  a  guner,  or  he  acted  by  mis-  * 
take,  which  he  has  now  the  means  and  opportunity  of  settiag 
right,  by  conveying  that  estate,  the  value  of  which  he  has 
received,  and  under  all  the  extraordinary  circumstances  of 
the  case,  chancery  would  compel  him  to  set  right.  .  I  do  not 
say,  this  would  be  the  effect  of  a  sale  by  the  sheriff,  of  the  in- 
terest of  the  issue  in  tail,  but  rest  on  the  issue  in  tail  claiming 
the  fee  simple  on  a  judicial  sale  of  the  fee  simple,  and  com- 
ing into  possession  under  that  right.  My  mind  has  been  led 
by  this  course  of  reasoning,  to  the  following  conclusions: 

1st.  That  Susanna  took  under  her  father's  will,  an  estate 
tail. 

2d.  That  by  the  proceedings  by  Sarah  and  Mary^  agunst 
Susanna^  and  her  husband,  authorised  by  that  wilU  the  fee 
simple  vested  in  William  Wiley. 

3d.  That  if  the  fee  simple  did  not  vest  in  William  Wiley, 
the  estate  tail  of  Susanna  did  not,  nor  was  it,  discontinued, 
nor  William  Wiley  gain  a  defeasible  fee,  but  remained  tenant 
by  the  curtesy ;  and  consequently  Caleb  Wiley,  under  the 
conveyance  from  his  father's  executors,  acquired  no  tide,  but 
that  his  possession  was  wrongful,  and  adverse  to  Susanna, 
and  that  Bailey  having  come  in  under  that  possession,  and 
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SuiOfma  not  having  entered  within  21  years  after  her  right  of      1818. 
entry  accrued,  her  issae  in  tail  are  barred,  and,  Philadelphia. 

4th.  That  in  every  view  of  the  case,  the  plaintiff  is  not  en-      Gausb 
tilkd  to  recover,  but  that  be  stands  postponed  in  equity ;  not     ^^r. 
concluded  by  legal  estoppel,  but  by  an  estoppel  in  equity, 
arising  from  his  acts  and  silence,  which  render  it  against  all 
conscience  that  he  should  recover. 

Judgment  reversed,  and  a  ventre  facias 
de  novo  awarded. 


The  Commonwealth  against  The  Commissioners  of  the 
County  of  Philadelphia. 

DeeembNsr  19. 

C.  S.  COXJSj  on  behalf  of  the  attorney  •general  of  Pennsyl^    if  uie  gnrnd 
vanioj  obtained  a  rule  to  shew  cause,  why  a  mandamus  should  ^^  «^2ilwi. 
not  issue  to  the  commissioners  of  the  county  of  Philadelphia,  ">»*/  >»  « 
commanding  them  to  draw  an  order  oH  the  county  treasurer  than  fetonj. 
for  certain  fees  claimed  by  him  in  three  cases,  which  are  JJlJ,^^^ 
stated  in  the  opinion  of  the  Court.  pay  the  eotti, 

aod  the  prote. 
eatorha?iii( 

Delany,  for  the  commissioners.  ^p  mtcoe- 

^  edbjthe 

Court  u>  pa  J 

The  opinion  of  the  Court  was  delivered  by  ^Sd"  ^' 

TiLGHMAN  C.  J.  The  attorney-general  demands  from  the  then  diwhaifw 
commissioners  of  Philadelphia  county,  payment  of  his  fees  in  ^iHtT^ithf 
three  cases  herein-after  stated,  and  the  question  is,  whether  <>«f>>«^^  . 

t-  t_     L         J  ^  .!_  p«d  them,  the 

the  county  be  bound  to  pay  them.  eoan^  it  not 

1st.  If  the  grand  jury  return  a  bill  ^  Ignoramus j^^  in  a  case  '^^op'^  JJ^* 
other  than  felony,  and  order  the  prosecutor  to  pay  the  costs,  onanty  liable, 
and  the  prosecutor  having  been  sentenced  by  the  Court  tofo^iKi  '<atnie 
pay  the  costs,  is  committed,  and  then  discharged  according  JjJ^^*|^^^^ 
to  lawy  the  costs  not  being  paid,  is  the  county  liable  to  costs  ?  bg  been  tried 
fid.  If  a  bill  be  found  "  A  true  bill,"  and  the  defendant  hav-  SdSXI^ 
ing  been  tried  and  acquitted,  and  ordered  by  the  petit  jury  !>y  ^^ 

theeottt/it 
tenteneed  b^  tbe  Court  to  paj  Uieni,  and  is  eommitted  and  diseharged  aceording  toiaw,  the  eoati 
not  beinr  paid. 

Nor  it  the  defendant  k  j^qaitted,  and  Uie  proaeeator  ordered  bj  the  petit  mrj  to  pay  the  eotti , 
irho^  after  being  senteneed  bj  the  Court  to  pay  them,  it  eommitted  ai4  diaehargod  nacw^ing  to 
Hw;  the  coats  being  uopnid. 


L«?     Ml 
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1818.      to  pay^e  costSf  is  aetiteiiced  by  the  Court  to  pay  them, 
The  Com-   committed,  and  discharged  according  to  law,  the  costs  not 
m<»weaith   being  paid»  is  the  coanty  liable  I 
TheCoflomis-     3d.  If  the  defendant  is  acquitted^  and  the  prosecutor  or* 
Phiuldei{SL  ^^^^  ^  **  petit  jury  to  pay  the  costs,  who,  after  being  sen* 
oomtj.      teneed  by  the  Court  to  pay  them,  is  committed  and  discharg- 
ed according  to  law,  the  costs  not  being  pud,  b  the  county 
liable  f 

There  is  no  necessity  for  going  further  back  than  ^  the 
Act  to  regulate  the  payment  of  costs  on  Indictments,**  which 
became  a  law  without  the  Governor's  signature,  on  the  7di 
December^  1804 ;  because  that  act,  so  far  as  concerns  the  pre- 
sent  questions^  operated  as  a  repeal  of  all  former  laws.  The 
preamble  recites  the  inconveniences  which  had  arisen  from 
the  county's  paying  the  costs  of  prosecution,  in  all  criminal 
cases  where  the  accused  are  acquitted,  and  the  1st  section 
enacts,  that  in  all  prosecutions,  cases  of  felony  only  excepted, 
if  the  bill  shall  be  returned  *^  Ignoramus ^^  the  grand  jury  shall 
decide  whether  the  county  or  the  prosecutor  shall  pay  the 
costs ;  and  in  all  cases  of  acquittal  on  indictments  for  the 
offences  aforesaid,  the  jury  trying  the  same  shall  determine 
by  their  verdict,  whether  the  prosecutor,  or  the  county,  or 
the  defendant,  shall  pay  the  costs ;  and  it  is  provided  by  the 
2d  section  of  the  same  act,  that  when  the  jury  shall  deter- 
mine that  the  prosecutor  shall  pay  the  costs,  the  Court  shall 
forthwith  pass  sentence  to  that  effect,  and  order  him  to  be 
committed  till  the  costs  are  paid,  unless  he  gives  securi^  to 
pay  the  same  within  ten  days.  So  fiEtf  as  the  three  cases 
before  stated  depend  on  this  act  of  assembly,  it  is  clear  that 
the  county  is  not  liable  tp  costs,  because  it  was  the  mwi 
object  of  the  act,  to  prevent  the  burtheniog  of  the  county 
with  costs  in  cases  where  the  grand,  or  petit  jury,  ordered 
the  prosecutor  or  the  defendant  to  pay  them.  But  it  is  con- 
tended, that  the  costs  fall  on  the  county  by  virtue  of  the  13th 
section  of  the  fee  bill,  which  was  passed  the  28th  March, 
1814.  The  words  are  as  follows : — ^^  In  case  of  a  conviction 
in  any  Court  of  Oyer  and  Terminer,  Quarter  Sessions,  or 
Mayor's  Court,  all  costs  shall  be  paid  by  the  party  convicted; 
but  when  such  party  shall  have  been  discharged  according 
to  law,  without  payment  of  costs,  the  same  shall  be  paid  by 
the  county.^  The  case  turns  upon  the  meaning  of  the  word 
conviction.    The  attorney-general  contends,  that  a  prosecu- 


Digiti 


zed  by  Google 


OF  PENNSYLVANIA.  543 

tor,  who  is  adjudged  to  pay  costs  by  the  grand  juryf  a&d  a     1818. 
defendant  who  is  acquitted^  but  adjudged  to  pay  costs  by  PMadtipkia. 
die  petit  jury,  are  convicted  within  the  meaning  of  the  fee   The  Com- 
bill*     I  am  of  a  different  opinion.    A  person  is  not  canvicted^  mooweaith 
unless  he  is  found  guilty.    That  is  the  sense  in  whkh  the  The  Commia- 
word  is  usually  taken,  and  it  would  be  wrong  to  strain  it^  in  PhiUdeiphia 
order  to  throw  costs  upon  the  county.     I  am  of  opinion,  Aat      «o^^- 
in  neither  of  the  three  cases  stated,  is  the  county  bound  to 
pay  costs. 

Rule  discharged. 


MoLLET  against  Fohsera. 


Foreign  Attachmejtt.  Dwcmb^i9 

RULE  to  shew  cause  of  action,  and  why  the  attache  .  The  Coart 
mcnt  should  not  be  dissolved.  foreign  atSwh- 

mcnt,  because 
thepUintifT's 

Meredith^  for  the  plaintiff,  produced  the  aflSdavit  of  y^AnaffidaTit  stated, 
Le  Mesurier  Smith,  of  Madeira,  agent  of  the  plaintiff,  who  fejda^,?*' 
swore,  that  the  defendant  was  indebted  to  the  plaintiff,  in  the  cposidcratioii 

t.  ,  ,  -.  ,  111,        that  the  plain- 

aum  of  2111/.  5s.  ld„  steiiing,  and  upwards;  that  the  late uff would fbr- 

George  C.  Smith,  being  at  the  time  of  his  death,  indebted  to  w"fS.^x 

the  plaintiff,  and  the  defendant  having  married  his  widow,  npnths,  pro- 

11  1-       1        «..        .«         1       1.    •rt'.  ">"■«<' ^p*y  J 

and  taken  upon  him  the  administration,  S&c.,  the  plaintiff's  without  aver- 

account  was  stated  and  exhibited  to  him,  and  by  him  exam-  Sld^f^ar. 
ined,  adjusted,  and  acknowledged  to  be  correct ;  in  which 
account  there  was  a  balance  due  to  the  plaintiff,  of  2111/.  5s. 
Id,,  sterling,  which  the  defendant,  in  consideration  of  the 
plaintiff's  forbemng  to  press  the  payment  thereof  for  six 
months  from  the  14th  February,  1817,  promised  to  pay  to 
the  plaintiff,  after  the  said  six  months,  with  interest  at  five 
per  cent. 

Tlte  action  was  against  the  defendant  fersoruiliy,  and  not 
as  administrator*  To  shew  that  a  forbeanmce  of  suit  against 
an  executor,  is  a  good  consideration  to  charge  him  per- 
sonally without  assets,  and  that  assets  are  a  sufficient  con- 
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1818.      tideratioa  to  charge  an  teecutor  de  honu  propriit  on  his  own 

PhUade^hia.  proodisc,  Mr.  JHkrediih  cited,  3  Bac.  Ab.  90.  Executor  znA 

MouiT     Administrator^  Cro.  Jac.  47/  9  tio.  94.  Baines^  cote.  SoU.  Ah. 

FbwnaA.     ^1-  2  Leo.  3.^  Vent.  150.  5  Binn.  33. 36.  Tol.  on  Exr*s.  363. 

Cro.  Eliz.  91.  1  Vez.   125,  126.  Ct?w^.  289.  293.  1  Sid.  89. 

1  Lev.  n.  iSoU.  Rep.  Q7.  1  Sound.  210.  note  1.  211.  note  2. 

d  Sound.  136,  13r.    C.  note  2.    1  Cbm.  Dig.  96.    Cro.  jESz. 

455.  665.  70S.  75%.  804.  4  DalL  226.  2  ilmn.  509.  2  yoAiv. 

243.  4j0An«.  23r. 

He  contended  also,  that  the  same  strictness  was  not  ne- 
cessary in  an  affidavit,  on  which  to  ground  an  attachment^ 
that  was  required  in  an  affidavit  to  hold  to  bail ;  for  which 
he  cited,  1  DalL  154.  158.  160. 

Binney^  for  the  defendant,  conceded  that  it  was  not  neces- 
sary to  allege  assets  in  the  declaration,  and  that  a  promise,  in 
consideration  of  forbearance,  is  prima  facie  evidence  of  as- 
sets ;  but  denied,  that  without  assets,  such  a  promise  would 
bind  an  executor.  There  must  be  benefit  on  one  side,  or 
injury  on  the  other,  to  <give  effect  to  a  promise.  Foibear- 
ance,  where  originally  there  was  no  cause  of  action,  forms  no 
consideration  for  a  promise.  The  responsibility  of  an  exe- 
cutor is  commensurate  only  with  assets.  A  promise  there- 
fore by  an  executor^  without  asseu,  to  pay  in  consideration 
of  forbearance,  is  nudum  pactum^  because,  there  was  origi- 
nally  no  cause  of  action  against  him.  A  married  woman 
gives  her  note  as  sole,  and  after  the  death  of  her  hud)andf 
in  consideration  of  forbearance  of  suit,promises  to  pay.  This, 
is  nudum  pactum^  Lloyd  v.  Lea.{a)  A  husband,  after  the 
death  of  his  wife»  who  was  executrix  of  A^  promises  pay- 
ment of  a  debt  of  Af  in  consideration  of  forbearance  of  suit; 
held  to  be  nudum  pactum^  because  he  was  not  liable  to  an  ac- 
tion, after  his  wife's  death,  Smith  v.  Johne.{b) 

But  the  affidavit  itself  is  defective.  It  states,  that  the  de- 
fendant, in  consideration  of  the  plaintiff's  forbearing  to  press 
him^  promised ;  but  it  is  not  said,  that  the  plaintiff  ^Bdjor^ 
hear.  For  aught  that  appears,  he  may  have  brought  a  suit 
There  is  no  reaspn  why  an  affidavit  in  a  foreign  attachment 
should  not  be  as  strict  as  one  to  procure  buL 

(a)  I  Stt.  94.  (d)  Or*.  Jiw.«5r. 
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Prr  Curiam.    The  affidavit  is  not  sufficient.     It  states     1818. 
no  cause  of  action.     The  defendant's  promise  to  pay  was  in  Philadelphia. 
consideration,  that  the  plaintiff  would  forbear  for  six  months,     Maurr 
and  it  is  not  averred,  that  he  did  forbear.  Povoea. 

Attachment  dissolved. 


Plumstead's  Appeal.  _  ^   .        i9o*jo9| 

Deoember  19. 

THIS  was  an  appeal  by  Mary^  Clementina^  Margaret^    R,G,dled 

and   William  Plumstead,  by  thtir  guardian   Thomas  Lowry^^l^u^] 

from  the  decree  of  the  Register's  Court  of  the  county  of  •^'^'^^^^ 

Philadelphia^  in  which  the  following  case  was  stated  for  the  ed,  a  brother 

opinion  of  this  Court.  ^l^o^,  h\wid, 

and  a  nephew 
^  «.     1      «  1  ^    »  *N    1        .  andteveral 

^^  Rebecca  Gore  died  about  the  1st  july^  1809,  leaving  tOnieeet,the 

suryive  her  Rebecca  Button,  daughter  of  Thomas  J^lumstead^^^^^^^^j^ 

deceased,  the  brother  of  Rebecca  Gore  of  the  whole  blood ;  ^»p»?J[J*^, 

and  Mary,  Clementina,  Margaret ,  said  William  Plumstead^^^erWe-^me 

children  of  George  Plumstead,  the  brother  of  Rebecca  Gt?r<?|J»^G>^* 

of  the  half  blood.  which  ihe 

«^  In  the  life-time  of  Mrs.  Gore,  she  enclosed  in  a  paper,  ^^iiog^H^j 

which  she  put  into  a  mahogany  box,  the  following  bonds  ^^^^  J^jJ*^*?^ 

certificate,  which  were  so  found  by  the  administrator  after  eertifieate  of 

hank  fltxMk 

her  decease,  with  the  words  "  For  Rebecca  Hutton^'*  written  whieh  were  to 
on  the  envelope  in  Mrs.  Gore's  own  hand-writing,  proved  ^^J***?  !>J  ^ 
by  two  witnesses,  viz.  William  Cramondvknd  Henry  Nixon,   after  her 
"  Bond,  John  Nixon  to  Rebecca  Gore,  for     -        400/.   S^^ii^j* 
«  do.  to  do.  -        -         600     '*ForR*ar 

"       Joseph  Swift  to  do.  .         -         100     TnT^S^k!^ 

**       Henry  Drinker  to       do.  -         -         300     f;„^^2Jf 

"       Richard  Stevens  to     do.  -         -         300     wriiiog,  which 

«^  Certificate  of  one  share  of  stock  of  the  Bank  of  Penn'  ^  w^Unenftl 
sylvania.  i^^"J'°' 

«^  ekNed  in  her 

life-time,  in 
another  paper  which  was  to  fonnd  by  the  adninirtrator  after  her  decease,  seTeral  other  bonds, 
among  which  was  one  from  G,  P,  to  B,  O,  on  which  there  was  a  teatamentarj  indorsement,  ia 
fa?our  of  her  nephew,  the  son  of  G»  P,  dated  fire  years  before  her  death.  On  the  en?elope  of  the 
last  mentioned  bonds,  the  words  **F9r  the  harMofO,  P,"  were  written  in  the  hand>  writing  oC 
R.  G,  which  was  also  proved  bv  two  witnesses.  The  papers  so  directed  and  indorsed,  remain- 
ed in  the  possession  or  R,  G,  daring  her  life,  without  her  hating  made  anr  delivery  of  them  in 
a  ny  form,  or  hating  comroonicated  the  circumstance  to  any  one.  JXr/Sd^  that  the  papers  so  in- 
dorsed conid  not  be  admitted  to  probate^  as  a  will  in  writing  of  B,  G. 

Vol.  IV.— 3  Z 
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1818*         ^  In  like  manner,  Mrs*  Gore  in  her  life-time  enclosed  io 

PkSlaMphia  another  paper  the  following  bonds^  which  were  so  found  by 

FcuMWjjj'*  the  administrator  after  her  decease^  with  the  words,  *<  For 

^^*^'     the  heirs  of  George  Plumstead^''  written  on  the  envelope,  m 

219  ^^^S      Mrs*  Gore^  own  hand-writing,  proved  by  die  same  wit- 

^      nesses^  viz. 

^  Bond,  Joseph  Swiji  to  Mary  Plumstead^  600/. 

*'       George  Pktmstead  to  Rebecca  Gore^    -     200 
with  a  testamentary  indorsement  in  favour  of  WtlUam  Phan- 
stead  J  a  minor,  dated  yunCj  1805,  on  the  bond. 

^^  Same  to  the  same,  -  -  9/.  yearly. 
^  The  papers  so  enclosed  and  indorsed,  remained  in  the 
possession  of  Mrs.  Gore  during  her  life,  without  her  having 
made  any  delivery  of  them  in  any  form,  or  having  communi- 
cated the  circumstance  to  any  of  the  parties  interested,  or  to 
any  other  person ;  and  it  is  not  known,  at  what  timCf  or  for 
what  purpose,  the  said  enclosures  and  indorsements  were 
made^  otherwise',  than  as  appears  from  the  papers  and  in- 
dorsements themselves. 

"  The  estate  of  George  Plumstead  was  insolvent  at  the 
time  of  his  death,  which  was  years  before  the  death 

of  Mrs.  Gore. 

*'The  question  for  the  opinion  of  the  Court  is,  whether 
the  indorsements  on  the  said  envelopes  are  such,  as  that  they 
can  by  law  be  admitted  to  probate,  as  a  will  in  writing  of 
Rebecca  Gore.'\  . 

Rawlefjnn.  and  S.  Lcvt/f  in. support  of  the  decree  of  the  Re- 
gister's Court,  cited  Roberts  on  Wills y  196.  4  Bac.  Ab.  339. 
Legacies^  B.  God.  Orph.  Leg.  282.  Stone  v.  Evans.(a) 
Hight  v.  Wilson.(b)  Lewis  v.  Maris.(c)  Englefried  v.  Woel- 
part.(d)  Ruston  v.  Ruston.(e)  Swinb.  6,  7.  9,  10.  Fisher  v. 
NichoUs,{f)  Molineux  v.  Alolineux.(g)  8  Fin.  44.  Havard 
V.  Davis.iji). 

Kittera  and  Tilghman^  against  the  decree,  cited  8  Vtn.  44. 
A.  2.  Disher  v.  Disher.(t)  Taggart  v.  Toner.(j)  7  Bac. 
Ab.  307, 8.    Roberts  on  Wills y  196  to  201. 

(«)  8  Mk,  M.  *(/)  3  SaJk.  SOi. 

(6)  1  DaB,  94.  ( j)  Cro.  Jac.  144. 

(c)  1  PaU.  986.  (A)  2  Smn,  406. 

Id)  I  Tea$^ 4$.  (t)  1  P.  Wm,  904. 
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The  opinion  of  the  Court  was  delivered  by  1818. 

DuffCAN  J.  The  question  is^can  an  envelope  inclosing  se-  PMfadefphia, 
curities  for  debts,  with  this  indorsement,  For  Rebecca  Core^  Pkukstbas's 
and  another  envelope  inclosing  other  securities  indorsed,  For  '^^^^ 
the  heirs  of  George  Pluifiateadj  in  the  hand-writing  of  the  de- 
ceased, never  having  been  out  of  her  possession,  and  without 
any  communication  made  to  any^one  on  the  subject,  or  any 
evidence  to  shew  at  what  time,  or  for  what  purpose  the  in- 
dorsements were  made,  be  received  and  probate  granted  of 
them  as  testamentary  papers  ?  Without  going  through  the  varie- 
ty of  cases  which  have  been  cited,  each  depending  on  its  own 
particular  circumstances,  the  Court  deem  it  sufficient  to  de- 
clare»  that  the  indorsements  are  not  in  their  nature  testamen- 
tary, per  se.  There  is  nothing  in  them  marking  an  intention 
to  dispose  of  the  security  by  those  indorsements,  as  by  will ; 
nor  any  declaration  of  the  intention  of  the  deceased,  that 
these  securities  after  her  death  should  go  to  the  person  men- 
tioned in  the  inventory ;  nor  do  they  contain  the  slightest 
evidence  of  legatory  words,  nor  in  any  way  denote  a  legato- 
ry donation.  If  the  envelope  inclosed  a  patent  to  Rebecca 
Qore  for  a  tract  of  land,  with  the  indorsement  For  the  heirs  of 
Oeorge  Phcmstead^  this  never  could  be  considered  as  a  devise 
of  land.  I  cannot  distinguish  the  cases.  It  might  be  the  in- 
tention of  Rebecca  Qore  to  dispose  of  these  securities  by  will, 
or  give  them  in  her  life-time  to  the  persons  mentioned; 
but  the  naked  word,  ^^  ibr,"  never  could  amount  to  a  testa- 
ment, which  is  defined  to  be  the  legal  declaration  of  a  person's 
intention  which  he  wills  to  be  performed  after  his  death* 

Decree  reversed. 


Digiti 


zed  by  Google 


iiS  CASES  IN  THE  SUPREME  COURT 


1818. 

Fhiladefphia. 


TTturidof, 
Deeei&b«r84. 


(Eldridge  against  Robinson. 
Foreign  Attachment. 


Orm  nrie  lo         A  RULE  having  been  obtained  on  a  former  day  to  shew 

•oUoo^htr     cause  why  the  attachment  should  not  be  dissolved,  the  plsun- 

Court  will  not^ff  made  an  affidavit  which  was  not  deemed  sufficient,  and 

piemcntarj     now  BrooMy  on  his  behalf,  asked  leave  to  exhibit  a  supple- 

affidftfiu.        mentary  affidavit,  and  mentioned  several  cases  in  which  they 

had  been  received^  particularly  the  case  of  Fisher  v.  Conte* 

qua^  in  the  Circuit  Court  of  the  United  States,  for  the  Penn- 

sytoania  district. 

Binney,  contra,  answered,  that  in  cases  of  this  kind,  an  ap- 
peal was  made  to  the  conscience  of  the  plaintiff,  who  swears 
to  all  that  he  can  in  conscience  swear  to.  C#urts,  therefore^ 
refuse  to  hold  to  bail,  unless  there  is  a  positive  affidavit  of  % 
real  subsisting  debt.  It  must  be  such  an  affidavit  as  would, 
if  false,  subject  the  party  who  swears,  to  an  indictment  for 
perjury.  If  supplementary  affidavits  were  permitted,  an  un- 
principled  man  would  never  suffer  a  defendant  to  escape. 
He  would  learn  how  far  it  was  necessary  for  him  to  go  and 
swear  to  the  mark.  The  reason  why  they  are  rejected  is, 
that  after  the  point  has  been  mooted,  they  are  not  a  fair  test 
of  the  conscience  of  the  party.  Where  there  is  merely  an 
informal  authentication,  or  where  there  are  literal  errors, 
these  defects  may  be  amended ;  but  a  "want  of  substance  can- 
not be  cured.  In  England  they  are  received  in  the  Com- 
mon Pleas,  but  not  in  the  King's  Bench. 

The  opinion  of  the  Court  was  delivered  by 
TiLGHMAN  C.  J.  The  plaintiff  in  this  cause  having  made 
an  aQdavit  which  was  insufficient,  now  offers  a  supplemental 
affidavit.  That  is  against  the  practice  of  this  Court,  and 
therefore  cannot  be  admitted.  In  this  respect,  we  follow  the 
practice  of  the  Court  of  Kipg's  Bench,  because  we  think  it 
better  adapted  to  produce  certainty,  and  avoid  the  tempta- 
tion to  perjury,  than  the  practice  of  the  Common  Pleas,  by 
which  supplemental  affidavits  are  admitted.     There  are  in- 
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stances  in  which  such  affidavits  have  been  received^  dnd  the     1818. 
case  of  Sims  v*  Hampton  is  one  of  them*    But  in  that  case  PhUadOpHtu 
there  was  no  objection  on  the  part  of  the  defendant ;  and  if    zmanm% 
the  other  cases  were  investigated,  it  is  presumed,  that  they    j.   ^- 
wottld  be  found  to  have  been  received  on  the  same  principle. 
There  are  special  reasons  why  this  Court  should  not  relax  its 
practice.     All  the  Judges  are  frequently  absent  from  the 
city,  engaged  in  Courts  held  at  a  great  distance.    Advantage 
has  often  been  taken  of  this  circumstance,  to  hold  defendants 
to  excessive  bail.     It  is  but  reasonabk,  therefore,  that  the 
plaintifT,  when  cited^  should  at  once  make  out  a  sufficient 
cause.  The  circumstance  of  this  case  being  a  foreign  attach- 
ment, in  which  the  goods  are  detained,  widiout  touching  the 
body,  we  do  not  think  a  sufficient  cause  for  a  difference  of 
practice.     A  detention  of  goods  may  not  be  so  grievous,  as 
imprisonment  of  the  body,  but  there  are  cases  in  which  it. 
may  do  great  injury,  and  even  be  ruinous  to  the  defendant. 
It  is  the  opinion  of  the  Court,  therefore^  that  the  supple- 
mental affidavit  should  not  be  received. 

Attachment  dissolved. 


/  Park  against  Graham,  Trustee  of  Kennedy 
an  Insolvent  Debtor. 


In  Error.  D^mSerss. 

FROM  the  bill  of  exceptions  which  was  returned  with    If  the  Court 
the  record  of  this  case  from  the  District  Court  for  the  city  uuui  one  ( 


and  county  of  Philadelphia^  it  appeared,  that  William  Ora-^^^^ 
ham^  the  plaintiff  below,  and  a  certain  Henry  Remson^  wei'e  ap-  the  aet  of  the 
pointed  by  the  Court  of  Common  Pleas  oi  Philadelphia  county,  1114,  a,!dmlT 
trustees  of  the  esUte  oi  James  Kennedy 9  an  insolvent  debtor, «»«  **  y*^ 
who  petitioned  for  a  discharge  under  the  act  of  26th  March,  the  sdaeetkn, 
1814.     In  consequence  of  this  appointment,  i^^^^^  con-^^^^^. 
veyed  all  his  estate  to  the  said  trustees,  by  deed  dated  the  ties  of^ 
16th  October^  1815.     Before  the  commencement  of  this  suit,  •e«^aentij,  m 
Graham  gave  bond,  according  to  the  directions  of  the  8d  »cc- JJIJ^'^^JJjJ* 
tion  of  the  act  of  assembly^  for  the  faithful  execution  ofowyothe 
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1818.     bis  trust ;  but  no  such  bond  was  gtven  by  Renuon  the  other 
pwad^fhM.  trustee* 

Pais 

On  the  trial  of  the  cause,  the  defendant  contended  before 
the  District  Court,  that  upon  this  evidence,  the  phuntiff 
could  not  support  his  action ;  and  praye4  the  Court  to  direct 
the  jurj  accordingly.  But  the  Court  were  of  opinion  that  the 
action  was  maintahiabley  to  which  the  counsel  for  the  de- 
fendant excepted. 

P.  A.  Browne  and  Rawlc^  for  die  plaintiff  in  error. 

Shoemaker y  contra. 

The  opinion  of  the  Court  was  delivered  by 
Tixo&XAif  C.  J.  llie  act  of  26th  Mtrdh  1814,  under 
which  the  insolvent  debtor  JamcM  Kennedy^  was  discharged, 
directs  the  Court  to  iq^point  «^  such  trustee  or  trustees  of  the 
debtor,  as  two-thirds  in  number  and  value  of  his  creditors 
then  attending,  either  in  person,  or  by  attorney,  shaU  nomi- 
nate ;  or  if  die  said  creditors  should  not  attend,  or  not  nomi* 
nate  any  trustee,  the  Court  shall  appoint  such  trustee  or  trus- 
tees as  they  may  think  proper."— By  the  3d  section  of  the  act, 
it  is  provided,  ^  that  every  trustee,  before  he  acts  as  such, 
shall  give  bond  for  the  faithful  execution  of  his  trust,  and  in 
case  of  the  refusal,  or  delay  of  any  trustee  or  trustees  to  act, 
or  in  case  of  his  or  their  death,  the  Court  may  appoint  sno- 
ther  or  othersf  in  his  or  their  room,"  &c.  And  by  the  4d& 
sect.,  ^<  the  trustee  or  trustee,  shall  be  deemed  vested  with 
all  the  estate  of  such  debtor,  at  the  time  of  his  or  their  ap- 
pointment," &c.  Whether  it  was  necessary  Tor  Kennedy  to 
execute  an  assignment  to  his  trustees,  we  dp  not  decide;  be- 
cause, even  if  the  estate  became  vested  in  the  trustees  by  the 
appointment  of  the  Court,  it  would  be  impossible  for  one 
trustee  to  support  an  acdon,  when  no  authority  was  given  to 
him  but  in  conjunction  with  another.  If  the  creditor  ne" 
glect  to  nominate,  the  power  of  appointment  devolves  on 
the  Court,  who,  if  they  think  proper,  may  appoint  but  onfi 
trustee ;  but  having  appointed  two^  one  has  no  power  to  act 
As  the  present  case  was  circumstanced,  then,  Remson  having 
delayed  to  qualify  himself  for  acting,  by  giving  security,  and 
consequently  having  no  power  to  act,  the  Court  might  have 
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appointed  another  person  in  his  place.    As  soon  as  the  per-     1818. 
son  so  appointed  had  given  security,  as  required  by  law,  he,  PhUatk^ihim. 
together  with  the  plaintiff,  might  have  supported  an  action.      Pabk 
But  when  this  suit  was  brought^  there  was  no  person  in  ex-    gbTbax 
istence,  who  had  a  right  of  ^actkig,  because  there  was  none   ^!^^^ 
to  whoni  the  sole  power  of  collecting  the  debts  of  Ktrmcdy^  «i  bnifent 
had  been  entrusted.  ''*''^- 

There  was  another  bill  of  exceptions  taken  by  the  counsel 
for  the  defendant,  on  which  we  give  no  opinion,  because  none 
ia  required  of  us.  If  it  were  asked  by  the  counsel  on  either 
side,  we  would  give  it.  It  is  the  opinion  of  the  Court,  that 
the  first  exception  was  well  taken,  and  therefore,  the  judg- 
ment should  be  reversed. 

Judgment  reversed. 


tCi^TBusH  against  Gilbert. 


In  Error. 

UPON  a  writ  of  error  to  the  Court  of  Common  Pleas    E?ideoceit 
of  Philadelphia  county,  the  case  appeared  to  be  this :  SSLredtem- 

dary  ooleM  it 
csrries  with  It 

yames  Cutbush,  the  plaintiff  in  error,  brought  an  action  an  indieatioQ 
agHinst  yohn  tUlbertf  the  defendant  in  error,  before  alder-  StL^blSiid." 
man  Badger y  to  recover  the  sum  of  ninety  dollars,  for  eigh-^.^«^'P*»*^ 
teen  weeks  board  of  the  defendant's  wife.    On  the  16th  Feb-  are  not  e?i. 
nary^  18i6,  the  plaintiff  obuined  a  judgment  for  the  sum^^J^^f^* 
demanded.    From  this  judgment  the  defendant  appealed,  ^e  penons 

1  t.      ^  i_    fy  -«-•      i_  •   J    •      ^.     who  gave  the 

and  on  the  6th  January^  1817f  the  case  was  tried  m  the  reeeipuiboaid 
Court  of  Common  Pleas.  The  plaintiff  proved,  that  the  '^if^'^eJ^; 
wife  of  the  defiendant,  had  boarded  at  his  house  eighteen  plaintiff  hat 
weeks,  and  that  the  sum  of  five  dollars  per  week,  was  a  rea-  denee,  witb^* 
sonable  charge.  The  defendant  then  gave  in  evidence,  the  ^ad^JSt  roah 
following  notice,  published  in  PoxUson^s  paper  of  the  srth  Sep-  a  eate  at  will 

P^nth^   «1<  entiUehimto 

temOery  IBia.  recOTcr,  the 

defeiftdant 
ci?eatetti* 

mpiij,  the  platatiirfnaj  ^jnt  evIdtMe  loi^Wit  OMt  ofUie  dereodtht,  Ahhough  bf  doing  16,  he  top. 

pK^a  the  defcctt^of  his  caic  u  ocigmall  j  prortd. 
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1818.  **  PUBLIC  CAUTION* 

FknadeipkUi,     it  Whereas  several  debts  have  been  contracted  on  my  ac-» 

CDTBun    count,  without  my  knowledge,  by  different  persons  in  tliis 

GoMBT.    city ;  this  is  to  caution  the  public*  against  trusting  any  person 

or  persons  on  my  account,  without  a  written  order  from  me 

for  the  same,  as  I  am  determined  not  to  pay  any  debts  or 

demands  of  that  nature* 

(Signed)  "  yohn  GiBeri.'^ 

^  Philadelphia^  StTih  September.*' 

This  notice  the  plaintiff*  admitted  he  had  seen.  The  de- 
fendant proved  fiirdier,  that  a  few  days  after  his  wife  went 
to  board  with  the  plaintiff*  he  called  on  him,  and  asked  him 
how  he;  expected  to  be  paid  for  the  board  of  his  wife ;  to 
which  the  plaintiff  replied,  that  if  the  defendant  would  not 
pay  him,  he  must  look  to  the  defendant's  wife.  Upon  this, 
the  defendant  said  he  would  pay  his  wife  nothing  but  her 
monthly  allowance*  To  shew  that  he  and  his  wife  lived 
separate  and  apart,  and  that  he  allowed  her  a  separate  main- 
tenance, which  was  punctually  paid,  the  defendant  offered 
certain  receipts,  which  were  objected  to  by  the  counsel  for 
the  plaintiff,  but  admitted  by  the  Court.  The  counsel  for 
the  plaintiff,  to  rebut  the  evidence  given  by  the  defendant, 
offered  to  prove  that  the  defendant  had  deserted  his  wife,  and 
had  neglected  to  maintain  her  in  a  manner  suitable  to  his  de- 
gree* To  this  evidence,  the  counsel  for  the  defendant  ob- 
jected, and  the  Court  refused  to  receive  it. 

Barclay  and  Browney  for  the  plaintiff  in  error* 
1.  To  entide  a  man  to  claim  an  exemption  from  the  pay* 
ment  of  his  wife's  debts  for  necessaries,  on  the  ground  of 
separation,  it  is  necessary  that  he  should  prove,  that  they 
were  separated  by  a  binding  valid  agreement,  made  with  a 
person  able  to  contract;  that  the  separation  was  intended  to 
be  permament,  not  dependent,  on  the  arbitrary  will  of  the 
husband ;  that  the  allowance  was  suitable  to  her  degree,  and 
that  it  has  been  regularly  paid*  The  allowance  agreed  on, 
is  not  conclusive  as  to  the  amount  the  wife  is  to  receive,  un* 
less  the  husband's  circumstances  continue  the  same.  If  his 
fortune  increase  or  decrease,  her  allowance  must  be  greater 
or  smaller  in  proportion,  and  the  jury  must  form  an  opinicm 
according  to  his  situation  at  the  time  the  alleged  necessaries 
were  furnished*    The  only  evidence  offered  by  the  defend- 
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ant  to  establish  these  facts,  was  the  receipts,  which,  although  1818. 
it  is  admitted  they  were  signed  by  the  persons  whose  names  PMbuUfida. 
they  bear,  prove  nothing.  They  (do  not  prove  a  separation,  drrBtras 
for  she  might  have  received  an  allowance,  in  the  nature  of  ^^^^aet. 
pin  money,  while  living  with  her  husbaiid.  If  they  afford 
even  a  preaumption,  that  the  husband  and  wife  lived  apart, 
they  do  not  shew  that  they  did  so,  by  tirtue  of  an  agreement 
binding  in  law.  A  man  cannot  enter  into  an  agreement  di- 
rectly with  his  wife.  1  BL  Com.  442.  Co.  Lift.  112.  a.  It 
was  incumbent  therefore  on  the  defendant,  to  shew  a  con- 
tract entered  into  on  behalf  of  his  wife,  by  a  third  person, 
who  was  competent  to  contract ;  and  certainly  the  receipts 
do  not  afford  the  smallest  inference  of  this.  If  they  shew 
any  thing,  they  shew  a  contract  by  a  husband  immediately 
with  his  wife,  which  is  void  in  law.  It  is  not  contended,  that 
the  separation  must  be  by  deed,  but  the  agreement  must  be 
of  such  a  nature,  as  win  secure  to  the  wife  a  proper  mainte- 
nance. Besides,  the  receipts  were  not  the  best  evidence  the 
nature  of  the  case  afibrded.  The  agreement  which  must 
have  existed  if  the  separation  was  valid,  ought  in  the  first  in- 
stance to  have  been  produced.  And  achnitting  that  the  persons 
who  signed  the  receipts  were  the  agents  of  the  wife,  of  which 
there  was  no  evidence,  they  amount  to  nothing  more,  than 
declarations  not  under  oath,  of  third  persons  who  might  have 
been  sworn  as  witnesses.  Baker  r.  Barney. (a)  Locktvood  v. 
Thoinas.(bi)  Thompson  v.  Heroey.{c) 

2.  The  receipts  having  been  received  in  evidence,  it  was 
error  to  refuse  to  permit  the  plaintiff  to  rebut  them,  by  shew-* 
ing  a  state  of  things,  inconsistent  with  what  they  were  sup- 
posed to  prove.  It  is  the  duty*  of  a*  husband  not  only  to  main- 
tain his  wife,  but  to  maintain  her  in  a  manner  correspondent 
with  his  condition  in  Jifc.  If  an  inference  were  to  be  drawn 
iixim  the  receipts  as  to  the  degree  of  the  husband,  the  plain* 
tiff  had  a  right  to  shew  by  way  of  rebutter,  what  his  degree 
actually  was.  And  as  the  defendant  had  given  evidence  of 
a  notice  not  to  trust  his  wife,  it  was  competent  to  the  plain- 
tiff to  shew,  that  he  had  deserted  her,  and  was  thet-efore 
bound  to  pay  for  the  necessaries  furnished  to  her  in  her  dis- 
tress, notwithstanding  the  notice ;  for  by  the  desertion  he 
gave  her  a  letter  of  credit  upon  the  world.  1  Bac.  Ab.  4f88. 

(a)  8  Johna.  79.  (c)  4  Burr.  9X77. 

\b)  18  JoAnt.  848. 

Vol.  IV.— 4  A 
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1818.      (Wili.  edit.)  Bolton  v.  Prentice. {a)   Robenson  v.  Orenholi^l 
PhUadeipkia.  M^Gahay  v.  WilUanu^c) 

CcTBUMi 

GnBiBT.         JVikocis  and  C.  J.  IngtrsoH^  for  the  defendant  in  error. 

The  question  is,  not  whether  a  man  is  bound  to  maintain 
his  wife,  but  as  to  the  propriety  of  the  decision  of  the  Court 
of  Common  Pleas,  in  receiving  and  rejecting  evidence.    The 
defence  was,  that  Gilbert  and  his  wife  were  separated  by 
consent,  and  the  only  question  below,  was,  and  is  in  this  Court, 
on  the  first  point,  whether  the  receipts  w^re  competent  to  go 
to  the  jury.    Their  effect  was  another  thing  which  the  jury 
were  to  determine,  and  with  which  the  Court  had  nothing  to 
do.     A  man  is  bound  to  provide  his  wife  with  necessaries, 
but  necessaries  do  not  embrace  board  and  lodging  out  of  lus 
own  house.     With  respect  to  these,  husband  and  wife  arc 
identified ;  and  his  obligation  only  extends  to  furnishing  her 
with  meat,  clothing,  &c.,  in  his  own  house.     If  she  wishes 
to  purchase  necessaries,  and  he  forbids  a  tradesman  to  sell 
them  to  her,  he  is  not  answerable.  Todd  v.  Stoker j(d)     If 
however,  ^ey  consent  to  live  asunder,  the  husband  is  wot 
liable  even  for  necessaries,  provided  he  furnishes  her  with 
the  means  of  supplying  herself.  It  is  not  necessary  that  there 
should  be  a  deed,  to  render  the  separation  *valid;  it  may  be 
proved  by  other  evidence ;  and  as  reputation  is  sa£Bcient  to 
prove  a  marriage,  so  reputation  is  also  sufficient  to  prove  a 
temporary  suspension  of  marriage.    The  evidence  given  in 
this  case,  tended  to  prove  a  separation.     The  defendant 
therefore,  was  not  liable,  unless  it  appeared  that  he  had  turn* 
ed  her  out  of  doors,  which  the  plaintiff  ought  to  have  shewn 
in  the  first  instance.    So  far  from  this  having  been  proved, 
however,  the  receipts  shew  that  she  was  furnished  with  an 
allowance  which  was  punctually  paid,  and  according  to  the 
case  already  cited  of  Baier  v.  Barney^  that  is  sufficient  to 
exempt  the  husband  from  responsibility.    The  plaintiff  too, 
was  not  warned  by  the  common  reputation  only  of  the  de- 
fendant^s  separation  from  his  wife,  not  to  trust  her ;  he  had 
.  seen  the  notice  in  the  public  papers,  and  he  had  been  person- 
ally informed  by  her  husband,  that  he  would  pay  nothing  for 
her  beyond  her  allowance.    This  was  going  further  than  the 
husband  was  bound  to  do,  in  order  to  exonerate  himself  from 

(a)  iStr.  1914.  (c)  tS /oAnt.  S99. 

(6)  1  Salh.  119.  (d)  iLd.  Baym.  444. 
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liability ;  for  if  he  merely  proved  a  general  reputation  that     1818. 
he  was   separated,  without  shewing  that  it  had  come  to  Philadelphia, 
the  knowledge  of  the  plaintiff,  it  would  have  been  8ufficient«    Cdtbum 
It  is  the  duty  of  a  person  who  supplies  a  married  woman    gubkbt. 
separated  from  her  husband,  with  necessaries,  to  enquire  into 
her  situation.     If  he  fails  to  do  so,  he  trusts  her  at  his  peril. 
•M*  Cutchen  v.  M^Gahatf.(a)  Cragg  v.  Bowman.(b) 

The  evidence  offered  by  the  plaintiff,  was  not  with  a  view 
to  rebut  the  evidence  given  of  separation  and  maintenance, 
but  as  proof  of  the  inadequacy  of  the  allowance,  and  of  the 
desertion  of  the  husband.  The  idea  .of  inadequacy  is  in- 
compatible with  desertion ;  for  if  the  husband  made  any  pro- 
vision  for  his  wife,  he  did  not  desert  her.  Whether  that 
provision  was  adequate  or  not^was  a  matter  between  the  par- 
ties and  their  friends,  with  which  creditors  had  no  concern. 
The  only  means  by  which  they  can  recover  from  the  hus- 
band, are  by  shewing,  either  that  there  was  no  separate  main- 
tenance, or  that  it  was  not  regularly  paid.  In  the  present  in- 
stance, the  evidence  proved  a  separate  maintenance  regularly 
paid,  as  to  the  amount  of  which  the  wife  was  concluded  by 
^  her  agreement.  This. agreement  having  been  proved  by 
evidence  which  the  jury  thought  sufficient,  evidence  of  pre- 
vious quarrek,  or  of  previous  desertions,  was  irrelevant. 

The  opinion  of  the  Court  was  delivered  by 
Gibson  J.  The  plaintiff  proved,  that  he  had  boarded  and 
lodged  the  defendant's  wife,  for  eighteen  weeks,  and  there 
rested  his  cause.  The  defendant  proved  a  personal  notice 
not  to  trust  her  on  his  account^  and  also,  the  publication  of 
a  notice  in  the  gazette,  which  the  plaintiff  acknowledged  he 
had  seen.  The  defendant  then  offered  in  evidence  certain 
receipts,  which  referred  to  some  previous  agreement  of  se- 
paration, and  for  a  monthly  allowance  of  twenty-five  dollars 
to  the  wife,  and  which  were  said  to  have  been  signed  by  per- 
sons who  were  authorised  by  the  wife  to  receive  the  allow- 
ance. These  were  objected  to,  but  admitted  to  go  to  the 
jury.  The  substantial  objection  is,  not  that  they  were  in- 
admissible before  a  written  agreement  of  separation  was  pro- 
duced, or  the  usual  ground  laid  for  the  admission  of  secon- 
dary evidence.  Evidence  is  not  considered  secondary,  where 
it  carries  with  it  no  indication,  that  better  remains  behind ; 

(a)  11  jQlm».  8S1.  *  (6)  6  AM.  W. 
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1618*     and  here  it  did  not  appear  that  there  was  in  fact,  any  written 
PkOasMphia.  agreement.    But  the  evidence  was  incompetent  on  another 
CiTTBusB    ground,  to  prove  the  payment,  or  raise  an  inference  of  any 
fi,T,«',y..    Other  fact  ftoxa  it  i  because,  a  man's  receipt  is  not  evidence  to 
prove  a  payment  agunst  a  third  person  i    it  is  evidence 
against  himself,  but  against  another,  bis  oath  is  better,  and 
ought  to  be  had  where  it  is  required.    Here,  the  object  waa, 
to  prove  a  payment,  in  pursuance  of  an  agreement  for  an  al- 
lowance for  separate  maintenance,  which  was  a  very  oiate- 
rial  part  of  the  defence.   Those  persons,  therefore,  who  gave 
the  receipts,  should  have  been  called. 

The  second  error  assigned,  is,  that  after  the  admission  of 
all  the  defendant's  evidence,  the  Court  refused  to  permit  the 
plaintiff  to  rebut  it,  by  shewing  the  defendant  had  deserted 
bis  wife,  and  neglected  to  provide  for  her  in  a  manner  suita- 
ble  to  her  degree.  The  counsel  endeavour  to  support  the 
decision  of  the  Court,  by  saying  the  evidence  was  not  re« 
butting,  but  direct,  and  therefore  inadmissible  at  the  stage  at 
which  it  was  offered ;  because,  as  it  is  said,  die  plaintiff  could 
not  have  recovered  on  the  case  he  at  first  made  out,  it  being 
necessary,  in  addition,  to  shew  that  the  defendant  had  turned  , 
his  wife  out  of  doprs.  Without  professing  to  decide  whether 
the  husband  is,  in  any  case,  liable  for  boarding  and  necessa* 
ries,  furnished  the  wife  while  living  separate  from  him,  when 
he  has  not  refused  to  provide  for  her  at  home,  I  am  of  opi- 
nion, the  evidence  went  directly  to  rebut  the  suggestion  of  a 
separate  agreement.  A  separation  by  compulsion  is  quite  a 
different  thing  from  a  separation  by  the  agreement  of  the  par- 
ties*  It  is  ittimaterial,  therefore,  whether  the  plaintiff  could 
have  recovered  on  his  direct  evidence  or  not.  If  the  defend- 
ant had  thought  he  could  not,  he  might  have  put  his  defence 
on  that  ground ;  but  having  given  evidence,  which  he  now 
says  was  unnecessary,  he  shall  not  say,  the  plaintiff  had  ae 
right  to  produce  counter  evidence,  because  he  at  the  same 
time  necessarily  cured  an  original  defect  in  the  case  on  which 
he  had  rested  before  the  jury.   The  judgment  is  reversed. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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Fitch  and  ^noihct  agaimt  Ross  and  another. 


i8ia. 

PUhkUpUa. 

Monday^ 
December  2S. 


THIS  was  a  foreign  attachment  brought  in  this  Court    it  it  not  ne- 
to  March  Term,  1814,  by  JPelatiah  FitcH  and  Rufus  Bacchus"^^^^^.^^ 
against  David  Ross  and  Baptist  Loire^  in  which  two  houses^  •*oj^«j^*t- 
the  property  of  Ross^  were  attached  and  the  tenants  summon-  shoai<C  before 
ed.     No  property  belonging  to  Loire  was  attached.     On  the  ^^^^  ^^ 
30th  Aprtlf  1816,  judgment  was  obtained,  and  a  writ  of  in- &▼«  •eo^nty 
quiry  returnable  to  December  Term,  1816,.  was  executed,  ratioo  of  the 
under  which  the  damages  were  assessed  for  the  plaintiff,  inf2^J*g*5e- 
thc  sum  of  12,715  dollars.     On  the  20th  February y  1818,  a  fendant,  wiih- 
fieri  facias  issued,  returnable  to  March  Term,  which  wasadayshoaid 
levied  on  the  two  houses  attached.  On  the  19th  Marchy  1818,  de^t^^H^^has 
a  rule  was  granted  to  shew  cause^  why  the  execution  should  ^Dtil  the  sale, 
not  be  set  aside,  on  which  the  proceedings  were  staid ;  and  of  the^de^nd- 
on  the  6th  of  the  following  July^  a  rule  to  shew  cause,  why  "^°,j^*^'^ 
the  attachment  should  not  be  dissolved,  was  obtained,  in  sup- aaer  final  ' 
port  of  which  an  affidavit  was  read,  stating,  that  captain  Da:oid}^^^^^^^ 
Ross  had,  on  the  6th  January ^  1818,  fallen  overboard  ^o"^  ^i^m^n  *^' 
the  brig  Edward^  of  which  he  was  master,  while  on  a  voyage  But  the  piain- 
from  Rio  de  la  Plata  to  Barcelona,  and  been  lost.  wcil^  toihe 

representa- 

Mahaney  and  Levy,  in  support  of  the  rules,  contended,      fendant,  who, 
1.  Ilat  the  feri  facias  had  issued  irregularly,  because  the  ^^^'"j'^jy *'*'' 
plaintiifs  had  not  previously  given  the  security  required  by '"■ycomeinto 
law,  to  restore  the  property  attached,  or  its  value,  if  within  proceed  by 
a  year  and  a  day  the  de.bt  should  be  disproved.    The  ^^^JJ^J'^oit- 
section  of  the  act  of  1705,  indeed  declares,  that  this  security /^o^ondum 
shall  be  given  before  sale,  and  after  execution  is  awarded  -,  puu  the'piain- 
but  the  practical  construction  of  the  law,  which  must  always  ^  demand °' 
have  weight,  has  been,  that  the  security  should  be  given  be-  and  lets  the' 
fore  the  execution  actually  issues.     Prior  to  taking  out  exe-  tTvesof  tbe'de- 
cution,  says  Sergeant,  in  his  Treatise  on  the  Law  of  -4^^^^^- ^Ji^defewe  * 
ments  in  Pennsylvania,  21.  35,  the  plaintiff  must  enter  into  a 
stipulation  to  restore,  &c.  if  the  defendant  disprove  or  avoid 
the  debt  within  the  year  and  a  day.    The  attachment  law  of 
1705,  is  borrowed  from  the  custom  oi London,  M^Clenachanv, 
M^Carty  ;{a)  and  by  the  custom  of  London,  security  must  be 

{a)  \  Dalian, 
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1818.     given  before  the  award  of  execution,  to  which  it  is  a  condi- 
PhUadil^a,  tion  precedent.  Serg.  on  Attach.  S3.  195.  Some  period  ncmst 
FiTCfl      be  fixed,  from  which  the  year  and  a  day  are  to  run.    Accord* 
9.        ing  to  the  custom  of  London^  they  are  computed  from  the 
^^^       time  the  execution  is  taken  out.    Leuknor  v.  Htmtiey^d)    If 
the  same  rule  prevail  here,  which  is  taken  for  granted  by  the 
counsel,  argutndoy  in  Meyers  v.  Urich^b)  it  supports  the  ar- 
gument, that  the  stipulation  must  be  entered  into  before  the 
execution  is  issued. 

2.  That  the  fieri  facias  was  void,  because  it  was  in  the 
common  form,  and  directed  the  sheriff  to  levy  on  the  goods, 
&c.  of  the  defendant  in  general  terms.  It  ought  to  have  re- 
cited the  proceedings  under  the  attachment,  and  pursued 
them  by  an  order  to  levy  on  the  property  attached.  The 
execution  must  pursue  the  judgment.  3  BL  Com.  412.  Here 
the  judgment  was  against  the  property  attached,  and  the 
execution  ought  to  have  been  so  too.  The  plaintiff  cannot 
have  execution  against  the  body,  or  against  the  defendant's 
property  in  general.  '  Serg.  on  Attach.  112.  Yet  in  the 
present  instance,  he  has  taken  out  execution,  not  only  against 
the  general  property,  but  against  JLoir^  also,  none  of  whose 
property  was  attached,  and  against  whom,  therefore,  there 
was  no  judgment. 

3.  That  the  death  of  the  defendant,  before  the  payment  of 
the  money,  dissolved  the  attachment.  Much  more  than  a 
year  had  elapsed  since  the  judgment  was  obtained,  before  the 
death  of  Ross^  and  yet  no  execution  issued  until  six  weeks 
after  his  death ;  nor  was  any  refunding  bond  given.  Much, 
tiierefore,  remained  to  be  done  by  the  plaintiff  to  consum- 
mate  his  proceedings.  Shall  he  then  be  permitted  to  avail 
himself  of  the  death  of  the  defendant,  to  recover  a  large  sum 
of  money  without  controversy,  and  without  giving  the  ^e* 
fendant's  representatives  an  opportunity  of  being  heard  ?  for 
this  is  the  result,  if  the  plaintiff  succeeds.  The  object  of  a 
foreign  attachment  is  twofold*  1st.  To  compel  an  appear- 
ance. 2d.  If  the  defendant  holds  but,  to  give  to  the  plaintiff 
the  property  attached,  which,  however,  is  very  reluctandy 
done.  When  an  appearance  is  effected,  it  proceeds  like  other 
suits.  It  is,  therefore,  very  partially  a  proceeding  in  rem^ 
and  after  an  appearance  it  ceases  to  be  so  altogether,  and  be- 
comes a  proceeding  in  personam.     It  may  be  dissolved  by 

(a)  CTro.  EL  713.  (b)  I  Mm,  SS. 
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the  entry  of  special  bail ;  the  debt  may  be  disputed  within  a     ]818. 
year  and  a  day  after  the  sale  of  the  property,  and  after  ver-  PHladelpH 
diet,  judgment,  and  execution  against  the  garnishee,  the  de-      pitcb 
fendant  may  dissolve  the  attachment  by  the  entry  of  bail,  *^  •no^er 
provided  the  money  be  not  paid.     The  defendant  has  as       Rom 
long  as  he  pleases  to  enter  bail,  provided  he  does  it  before 
that  period.     Lex  neminem  cogit  ad  imposaibilia.    Boss  is 
dead.     Will  the  Court  permit  steps  to  be  taken,  to  compel 
an  appearance,  which  a  Superior  Power  has  rendered  im- 
possible?    In  Ludlow  V.  Btngham^a)  the  counsel  in  argu- 
ment state,  that  the  death  of  the  defendant,  after  interlocu- 
tory judgment,  will  abate  the  attachihent,  and  in  a  note  a 
quere  is  put  as  to  the  effect  of  death  after  final  judgment,  but 
before  the  payment  of  the  money.     In  personal  suits  at  com- 
mon law,  death,  pendente  Rte^  always  abated  the  suit;  and 
even  in  partition,  until  8  &  9  Wm.  III.  ch.  31,  if  one  of  seve- 
ral defendants  died,  the  writ  abated,  and  so  was  the  law  of 
domestic  attachments  until  1807.    This,  therefore,  is  not  en- 
tirely a  proceeding  in  rem.     It  differs  altogether  from  an 
admiralty  proceeding  in  case  of  prize.     In  proceedings  in 
reniy  the  proceeding  is  exclusively  against  the  res  to  deter- 
mine to  whom  the  property  belongs ;  the  only  question  is,  to 
whom  does  the  res  belong.     (This  Mr.  Binney  denied,  and 
cited  the  following  cases.    %  Browne's  Admiralty  Law^  396, 
397,  398.  406.  relating  to  proceedings  against  the  ship  for 
seamen's  wages ;  and  said,  that  with  respect  to  most  pro- 
ceedings in  renif  they  are  not  to  inquire  to  whom  the  pro- 
perty belongs,  but  to  enforce  orders  of  the  Court,  &c.) 
The  proceedings  for  seamen's  wages  are  not  purely  in  rem. 
Nor  is  it  denied,  that  a  foreign  attachment  is  partially  so  -, 
but  it  only  possesses  that  character  where  special  bail  is  not 
entered,  and  the  res  is  appropriated.     In  replevin^  detinue^ 
and  all  the  common  law  remedies  for  a  specific  thing,  the 
suit  is  abated  by  death.    The  same  rule  prevails  in  regard 
to  sequestrations  out  of  chancery,  and  outlawries.     Seques- 
tration is  in  the  nature  either  of  mesne  process  or  of  execu- 
tion.    Where  it  is  in  the  nature  of  mesne  process  it  deter- 
mines by  the  death  of  the  party ;  but  if  in  the  nature  of 
execution,  the  death  of  the  party  does  not  determine  it. 
6  Bac.  M.  126.     Sequestration^  A.    Id.  127.     Id.  134.  -D. 
Burden  v.  Rockey.(b)    Bligh  v.  Earl  of  Darnley.(c)     In 

(a)  4  DoO:  60.  {b)  1  Vem.  51.  (c)  %  P.  Wm.  6S1. 
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1818.     outlawry  in  civil  cases^  the  Ung^  pernancy  of  the  prote 
PhOmdeipkkL  ceases   on  the  death   of  the  defendant;  and  tfiere   is  no 
FrrS      difference   between  outlawry  before  and  after  judgmemt. 
Md  tnotber  ^  ^^  ^^^  ^24.    Outlowty^  D.    Smarte  v.  Eikun.(a)    Mo^ 
thews  V.  Erbo^b)    The  common  law  rule  diat  suka  abate 
by  the  death  of  the  defendant  applies  with  peculiar  fbice 
to  cases  of  foreign  attachment.    Here  the  attachment  was 
solely  against  the  goods  of  one  of  two  defendants.      If 
Ro9S  had  entered  special  bail  he  would  have  relieved  the 
property  attached.     He  was  guiky  of  no  laches.    Laches 
is  the  failure  to^  do  a  thing  within  the  time  allowed  by 
law.    Rom  had  until  the  payment  of  the  money  to  enter 
special  bail,  and  before  the  time  bad  expired  he  w«s  pre- 
vented by  an  event  over  which  he  had  no  controdL    The 
permission  to  the  defendant  to  come  in  is  not  a  privi- 
lege, but  a  mere  act  of  justice.     If  he  had  been  livings,  he 
might  have  eontroverted  the  plaintiff's  ckim,  and  his  death, 
which  he  could  not  prevent,  ought  not  to  put  the  plaintiff  in 
a  better  situation,  for  it  is  greatly  to  be  dgubted,  whether  the 
defendants'  executor  couM  controvert  ^e  debt  wifttm  a  year 
and  a  day.    The  bond  would,  therefore,,  be  of  no  mse.    The 
opposite  argument  derives  no  support  from  Ae  case  of  bail^ 
where,  if  the  principd  dies  after  the  return  of  iwn  eat  inomih 
tus  the  bail  is  fixed,  because  a  surrender  after  men  eH  invmi^ 
His  is  a,  mere  matter  of  curtesy  and  against  strict  law. 

Binney  against  the  rules.  The  ^eri  /atias  issved  m  diis 
case,  is  contended  to  be  erroneous  in  the  first  pisee,  heouse 
no  security  was  previously  given*  Our  only  gui^  on  Ais 
subject  is  the  act  of  assembly  of  1705^  which  does  not  re- 
quire security  to  be  given  before  execution  is  issued,  but  be* 
fore  sale  and  after  execution  is  awardedw  The  words  are 
plain,  and  there  is  no  decision  of  this  Court  giving  them  a 
construction  different  from  that  which  they  naturally  bear. 
This  security  was  provided  for  the  benefit  of  the  defendant, 
and  the  later  it  is  given,  the  more  it  is  for  his  advantage,  be* 
cause  he  has  a  year  and  a  day  to  come  in  and  disprove  tiie 
debt,  from  the  date  of  the  bond.  In  its  general  features  die 
attachment  law  resembles  the  custom  of  I/)ndon^  but  in  prac* 
tice  it  departs  from  it  in  some  respects.  By  the  custom,  se^ 
curity  is  given  before  execution  is  awarded ;  by  our  act  of 

{a)  2  Lev.  SO.  (6)  Varth,  459. 
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assvmblyt  by  express  words,  after.     Sergennt  (21.  35.)  refers      IS18, 
to  DO  authority  but  the  act  of  assembly,  and  that  authorises  PkUadelpha. 
the  bond  to  be  uken  at  any  time  before  sale.  iPi-nm 

2.  The  second  objection  is  one  of  mere  form.     The^m  ••^■'J^'™' 
facias  was  in  the  form  used  in  our  Courts  without  exception ;  ^^1^ 

and  if  wrong,  the  Court  would  amend  it.  It  was  regularly 
executed,  and  if  it  had  been  levied  on  property  which  had 
not  been  attached,  the  Court  would  have  given  relief.  There 
is  no  such  thing  as  a  special  Jicri  facias  for  the  property  at- 
tached, nor  is  there  any  authority  in  counsel  or  prothonotaries 
to  mould  special  writs. 

3.  If  this  were  a  common  law  judgment,  the  death  of  the 
defendant  would  not  affect  the  execution,  for  it  was  tested 
before  his  death,  and  it  is  perfectly  clear,  that  an  execution 
may  be  taken  out  against  the  property  of  the  dead,  provided 
the  teste  be  before  the  death.  If  a  defendant  die  in  vacation, 
an  execution  may  be  taken  but,  returnable  to  the  next  Tenn, 
if  it  bear  teste  prior  to  his  death.  Oades  v.  WoodwardSji) 
10  Ttn.  570.  Execution^  pL  9.  Finch  v.  Earl  of  Win- 
chelsca.(b) 

It  is  objected  too^  that  the  judgment  is  irregular,  because 
it  is  against  both  defendants,  when  the  property  of  one  only, 
was  attached.    The  answer  is,  that  the  judgment  was  pro- 
perly against  neither.    The  judgment  was,  that  the  plaintiff 
should  have  execution  against  the  property  attached,  not  that 
be  should  recover  the  money  of  the  defendant^.    By  the  cus- 
tom of  London  there  is  no  judgment ;  but  after  four  defaults^ 
the  garnishees  are  summoned,  who  plead  nil  debcnty  and  the 
issue  being  found  against  them,  to  ascertain  the  amount  in 
money,  there  is  an  award  of  execution  ^against  the  money 
in  their  hands.     Serg".  on  Attach.  239.  Appx.    The  at« 
tachment  is  not  to  bring  the  party  into  Court ;  the  object  of 
it  is  to  give  the  party  execution  against  the  thing  attiiched. 
He  has  no  day  in  Court.     It  is  a  proceeding  in  rem  and  not 
in  personmm.  Serg.  110.  And  so  it  is  declared  in  Phelps  v. 
Eolker^(c)  and  in  Kilbumy.  Woodworth^d)  in  both  of  which 
it  was  decided,  that  an  acdon  would  not  lie  on  a  judgment  in 
foreign  attachment.     The  authorities  all  shew  it  to  be  a  pro- 
ceeding in  remy  making  no  person  whatever  liable,  and  ex- 

(a)  %Ld,Ragm.%V^.  (c)  1  BaU.Wi. 

{k)  $  P.  miui.  899.  mie.  (</}  5  J9hu.  37. 

Vot.IV.— 4B 
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1818.  tending  only  to  the  things  attached.  If  so,  how  can  the 
PkOadelphUL  death  of  the  defendant  affect  the  thing,  or  the  proceeding 
Fim  upon  it?  There  is  nothing  to  support  the  idea,  that  death 
9.  after  interlocutory  judgment  abates  the  attachment,  but«ui  ar- 
gument attributed  to  counsel  in  Ludlowr.Bin§^ham.  This,hoW-' 
ever,  must  be  incorrectly  reported,  for  the  eminent  counsel  to 
whom  it  is  ascribed,  knew  that  in  a  foreign  attachment,  there 
is  never  a  party  in  Court,  which  he  is  supposed  to  make  the 
basis,  of  the  argument,  llie  case  of  sequestration  in  chancery, 
and  outlawry  in  the  courts  of  common  law,  arc  totally  differ- 
ent from  foreign  attachments.  They  are  altogether  proceed' 
ings  in  personam^  against  a  party  in  contempt ;  and  death 
purges  all  contempts.  There  are,  however,  some  sequestra- 
tions in  the  nature  of  execution,  and  these  are  not  determined 
by  death.  1  Vern.  58«  The  admiralty  courts  are  the  tribu- 
nals in  which  the  proceedings  are  in  rem^  and  no  instance 
can  be  shewn  in  which,  after  decree,  the  death  of  the  partjr 
destroyed  the  proceeding  in  rem.  The  object  of  the  attach- 
ment law,,  is  not,  as  the  opposite  argument  supposes,  to  com- 
pel an  appearance,  but  to  make  the  property  of  absentees 
liable  for  their  debts.  To  dissolve  the  attachment  is  the 
privilege  of  the  defendant,  and  he  must  use  it  consistently 
with  the  plaintiff's  security.  The  object  in  entering  special 
bail  is  to  discharge  the  garnishee ;  when  there  is  no  gar- 
nishee, there  is  no  bail.  It  is  said,  that  death  is  equivalent 
to  special  bail ;  but  the  argument  in  fact  goes  much  further, 
and  makes  it  equivalent  to  special  bail  and  an  exoneretur.  It 
places  absentees  on  much  better  ground  than  those  who  are 
present ;  for  if  ^^eri  facias  be  issued  against  one  who  b  pre- 
sent, and  he  dies,  it  is  good  ;  but  if  against  an  absentee,  who 
dies  after  the  sheriff  has  levied,  the  levy  is  gone.  This  could 
never  have  been  the  intention  of  the  act  of  assembly.  The 
defendant  might  have  dissolved  the  attachment  by  the  entry 
of  special  bail.  This  he  neglected  to  do  until  it  became  im- 
possible, and  the  plaintiff  ought  not  to  be  injured  by  his 
laches.  At  common  law,  special  bail  has  until  the  return  of 
the  scire  facias  against  him,  to  surrender  his  principal,  but  if 
the  principal  die,  after  the  return  of  non  est  inventus^  to  a  capiat 
ad  satisfaciendum  against  the  defendant,  the  bail  is  fixed. 

Duncan  J.  If  the  action  is  not  abated  or  dissolved  by  the 
death  of  the  defendant,  the  proceedings  on  it  are  regulan 
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Aq  execution,  tested  as  of  a  term  when  the  defendant  was  alive,  1818. 
may  be  taken  out  and  executed  after  hU  death.  To  make  a  Philadelphia, 
acire  facias  necessary,  the  process  must  appear  on  its  face,  to  Fitch 
have  issued  after  the  death  of  the  parly.  Whatever  may  be  •"**  "^'•>««' 
the  practice  under  the  custom  of  London^  as  to  giving  security  R^im 
to  restore  the  goods  and  effects,  if  the  debt  be  disproved,  be* 
fore  execution  be  taken  out,  a  different  practice  has  pre* 
vailed  here,  justified  by  the  act  regulating  proceedings' on 
foreign  attachments ;  ^^  after  jud|^ent  dbuined,  the  plaintiff 
shall,  before  sale,  and  after  execution  awarded,  find  security." 
He  has  all  the  time  before  sale,  and  after  execution  awarded, 
by  the  plain  letter  of  the  law*  But  the  question,  whether  after 
a  final  judgment  against  the  defendant  in  attachment,  his 
death  ipso  facto  dissolves  it,  is  of  more  difficulty.  Although 
this  case  must  have  often  occurred ;  yet  the  objection  is  not 
known  to  have  been  made  in  any  authenticated  case  in  Pcnn^ 
^hmni^.  The  research  of  counsel  has  not  been  able  to  find 
it  even  to  have  been  made  in  England.  It  is  a  question,  new 
in  species.  The  proceedings  under  our  attachment  law,  may 
have  their  origin  in  the  custom  of  London^  but  the  remedy 
itself,  is  not  to  be  extended  or  limited  by  rules  established 
under  (he  custom,  where  such  rules  are  broader  or  narrow- 
er  than  the  laws  of  this  state.  Fisher  v.  Consequa^  in  the 
Circuit  Coqrt  of  the  United  States^  Sergt.  on  Attach.  47. 
Nor  does  the  course  of  proceeding  conform  to  the  custom ; 
there,  process  issues  against  the  original  debtor  on  which 
nihil  is  returned,  and  his  default  recorded,  on  which  thene  is 
a  surmise,  that  there  is  another  man  within  the  city  in- 
debted to  the  defendant,  and  the  scire  facias  issues  against 
9uch  debtor,  as  the  garnishee.  Here  the  first  process  is  to  at- 
tach the  defendant,  by  his  goods  and  chattels,  in  whose  hands 
soever  th^y  may  be  found.  On  the  return  ^^  attached^"  at  the 
third  term  judgment  is  entered,  ^fhe  action  was  indebitatus 
assumpsit^  judgment  entered  the  third  term,  writ  of  inquiry, 
and  judgment  final. 

Lands  are  the  subject  of  foreign  attachment  in  Pennsylva" 
niaj  in  which  there  can  be  no  garnishee,  and  therefore  the 
practice  has  been,  on  the  judgment  against  the  defendant,  to 
issue  execution,  with  directions  to  the  sheriff  to  levy  on  the 
lands  attached.  If  these  proceedings  were  in  all  respects  in 
renif  they- would  not  abate  by  the  death  of  the  defendant.  For 
some  purposes  they  are  to  be  so  considered ;  for  execution 
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1816.      can  only  be  against  the  goods  attached,  and  not  against  |be 
^MlmdOpkia.  person  of  the  defendant ;  but  to  every  pnq>ose  they  are  not ; 
KiTTB      for  by  entering  special  bail,  the  attachment  »  dissolved,  and 
V.         it  then  becomes  a  mere  personal  action* 
•AdMoSier        foreign  attachment  is  a  peculiar  process  to  compel  the 
appearance  of  the  non-resident  debtor,  by  distress  and  sale  of 
the  property  attached,  giving  him  full  time  to  appear,  even 
after  judgment  and  execution,  and  contest  the  demand  and 
even  disprove  the  debt,  within  a  year  and  a  day  after  security 
given,  without  entering  special  baiL     The  dedared  object  of 
the  act,  was  to  prevent  non-residents  from  wididrawing  their 
eflfecu  from  the  State,  leaving  their  debts  unpaid.    This  ob- 
ject would  be  defeated,  if,  after  the  plaint^  has  nm  die  te- 
dious course  of  the  law,  and  when  he  is  about  to  reap  die 
benefits  of  his  pursuit,  the  death  of  the  defendmt  dissolved 
all ;  and  his  representatives,  too,  would  be  at  Uberty  to  with- 
draw from  the  Bute,  the  effects  which  had  been  condemned 
to  pay  the  judgment  against  him. 

By  the  entry  of  special  bail,  the  object  of  the  law  is  at- 
tained. It  gives  the  plaintiff  security,  by  the  body,  the 
highest  security  known  to  the  law.  But  if.  death  ^ssolves 
the  attachment,  the  pladntiff  is  deprived  of  all  secmity,  either 
of  body  or  goods.  If  special  bail  is  entered,  and  the  defend- 
ant die  pending  the  action,  under  an  act  of  assead>ly9  his  re- 
presentatives may  be  thought  into  Court  in  that  action ;  the 
action  does  not  finally  abate.  If  lands  are  attached,  and  final 
judgment  obtained,  it  could  not  be,  that  by  the  defendant's 
death,  the  judgment  becomes  extinct,  and  the  plaintiff  come 
in  for  distribution  only,  as  a  simple  contract  creditor. 

If  death  would  take  away  the  lien,  bankruptcy  would.  Bat 
in  bankruptcy  it  is  considered,  that  the  attachment  creditor, 
when  execution  is  executed,  sdll  retains  his  lien.  See  the 
Bankrupt  Law  of  the  United  States.  That  act  takes  away  the 
lien  by  attachment  under  any  law  of  the  individuri  states, 
except  where  the  execution  is  executed.  A  foreign  attach- 
ment on  the  custom  of  the  Mayor's  Court,  is  not  diss<dved 
by  the  bankruptcy  of  the  defendant,  unless  the  act  of  bank- 
ruptcy over-reach  the  attachment.  This  may  be  cleariy  ii^fer- 
red  from  the  case  of  Barker  v.  Ooodair^  11  Firs.  jr.  7B.  By 
the  certificate  of  bankruptcy,  the  body  is  as  much  relieved 
from  arrest  as  by  death.  A  foreign  attachment  would  not 
be  dissolved  on  the  application  of  assignees,  pnqring  that  aai 
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(pxonereUir  mfght  be  entered ;  nor  could  special  faui  be  tvkeft     181€» 
from  a  man  who  eottid  not  be  surrendered,  or  if  surfendered,  PkOadt^fUtL 
would,  on  production  of  his  certificate,  be  discharged  fnm      Fme 
imprisonment.    Until  special  bail  is  entered,  the  limi  cond^  ss*«iijA» 
nuca.    This  question  must  arise  under  the  arbitration  sys-      Jisst^ 
tern.    There  the  entry  of  the  award  by  the  prothonotary,  has 
the  effect  of  a  judgment;  but  the  law  gives  the  defendant  dis- 
satisfied, die  right  of  appeal  within  twenty  days,  on  making 
oath  or  affirmation,  that  the  appeal  is  not  entered  for  delay, 
&c.  and  giving  special  bail.  If  the  party  dies  within  the  twen- 
ty days,  does  the  fiward  and  the  judgment  die  with  him  i  For 
the  same  reason  would  hold  in  that  case  as  in  this ;  the  impos- 
sibility of  giving  special  hail.  What  have  the  Court  decided 
in  actions  against  executors  or  administrators,  or  against  cor*  . 
porations?    That  they  may  appeal  without  entering  special 
bail.    In  the  case  which  I  have  put,  I  apprehend  the  Courts 
would  suffer  the  executor  or  administrator  of  the  deceased 
defendant,  who  died  within  the  twenty  days,  to  make  them- 
selves parties  to  the  suit  within  that  ume,  and  enter  the  iqppeal 
without  giving  special  bail. 

The  right  to  dissolve  the  attachment  depends  on  the  con- 
dition of  entering  special  bail.  It  is  said^  that  having  time 
until  after  the  sale,  to  enter  special  bail,  the  act  of  God, 
which  injures  no  man,  depriving  the  party  of  the  benefit  of 
this  condition,  dispenses  with  the  condition  and  extinguishes 
the  attachment.  But  this  would  injure  the  plaintiff.  It  then 
becomes  the  duty  of  the  Courts  by  an  equitable  construction 
of  the  act,  to  do  justice  to  all,  by  directing  security  to  be 
given  to  the  representatives  of  the  deceased.  Then  a  year  and 
a  day  is  given  them,  to  come  into  Court  and  proceed  by  writ 
of  scire  facias  ad  disprobandum  debitunij  which,  like'  putting 
in  bail,  puts  the  plaintiff  to  the  legal  proof  of  the  demand,  and 
lets  the  defendant  into  a  full  defence ;  for  this  is  the  substan- 
tial operation  of  the  security.  M*Clendchan  v.  M*Carttf^± 
DalL  378.  If  the  Court  did  not  think  they  were  justified 
in  this  construction,  they  would  have  entertained  a  very  diffs- 
rent  opinion  from  that  which  they  have  formed ;  because  it 
would  be  against  every  principle  of  justice  and  of  law,  to  de- 
prive the  representatives  of  the  defendant  of  all  opportunity 
of  contesting  the  plaintiff's  claim ;  but  on  the  scirt^  fadoM 
ivery  opportunity  is  given  them  of  a  hearing,  and  of  a  full 
defence,  as  if  the  defendants  had  entered  special  bail.  The 
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1318.  Court  are  ot  opimon,  that  the  deslfa  of  the  defiendant  in  a 
Jbrripi  attachment,  after  final  judgment,  does  not  abate  or 
fiBsolve  die  attarhmfnt.  The  rule  muat,  therefore,  be  dis- 
charged. 

Rule  discharged. 
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JTie  Jbllawing  opimans  were  mislaid^  when  the  cases  to 
which  they  respectwely  belong y  went  to  press. 


1818. 


Burks  againsi  Burks. 

(See  PH;eS95,  ante.) 

Gibson  J.  lliere  is  no  doubt  but  a  will  actually  cancelled, 
must  be  re-executed,  before  it  can  have  effect,  Burtonskaw 
y.  Gilbert^  Cowp.  49.   And  any  act  evincing  an  intention  to 
cancel^  although  actual  cancellation  be  not  effected,  will 
amount  to  a  revocation.  Bibb  v.  ThomaSy  Black,  Rep.  1M3* 
That  was  a  revocation  by  attempting  to  cancel,  although  the 
will,  which  was  partly  torn  and  thrown  on  the  fire»  fell  off, 
and   was  picked  up  by  a  bye-stander;   the   testator,  not 
having  done  any  after  act  to  evince  a  change  of  intention, 
this  was  held  to  be  a  revocation.    But  Hyde  v.  Hyde^  1  Eq. 
Ca.  Abr.  409.   Sh.  Rep.  SS^  8.  C,  comes  nearer  the  pre* 
sent  case,  than  any  other  I  havie  found  in  the  books.    A 
man  had  a  will  executed  pursuant  to  the  statute  of  frauds; 
and  designing  to  make  some  alterations,  sent  for  a  scrivener, 
and  got  him  to  prepare  a  new  will,  which  the  testator  read 
and  approved  of;  on  which  he  pulls  out  of  his  pocket,  the 
first  will,  and  tears  off  the  seak  from  the  first  eight  sheets^ 
which  the  scrivener  seeing,  asked  him  what  he  was  doing? 
**  Why,"  says  he,  **  /am  cancelling  my  frstwili:^  «*  Pray,** 
says  die  scrivener,  ^  Hold  your  hand,  the  other  will  is  not 
perfected ;  it  will  not  pass  real  estate,  for  want  of  being  exe-^ 
cuted  according  to  the  statute  of  frauds."    ^^  I  am  sorry  for* 
that,"  rejdiea  the  testator,   and  immediately  desists  from 
tearing  off  any  more  of  the  seals;  and  in  a  short  time  aften 
dies,  without  having  done  any  thing  further  to  perfect  the 
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ItlS.     second  will,  or  complete  the  cancelling  of  the  first.    It  wms 
heldy  die  tesriag  off  the  first  eight  seals,  not  being  done  oni* 
mo  cancelUnuRj  (as  it  is  sMd  in  the  report,)  was  no  revocm- 
tion,  and  that  the  seal  remaining  whole  to  the  last  sheet,  was 
soficient.    There  was  indeed,  no  revocadon,  but  clearly  not 
for  Ae  reason  expressed  in  the  report,  that  the  acts  of  tear- 
ing, were  not  done  ammo  cenceUmS;  for  the  testator  ex- 
presdy  declared,  at  the  time,  that  he  wis  cancelli&g  his  fitst 
will.    It  wot  ieemtse  the  act  by  which  he  intended  to  reooke^ 
wae  not  complete^  when  he  changed  hie  mind*    It  would  be 
dangerous^  and  destructive  of  all  certainty,  to  say,  that  where 
diere  was  an  actual  intention  to  cancel,  at  the  time  of  the  act 
done,  that  intention  should  not  be  carried  into  eflfect»  because 
the  testator  may  have  been  utider  a  mistaken  impression  as 
to  die  existence  of  any  collateral  fact,  diat  constituted  the 
motive  of  the  act ;  and  that  therefore  he  intended  to  re- 
voke, only  on  condition,  that  the  fact  was  as  he  supposed  it 
to  be«    In  Sjfde  v«  J^^f  as  in  the  present  instance,  there 
was  an  intention  to  revoke  in  a  particular  way,  and  no  odier; 
Iqr  a  particular  act,  and  by  no  <^er.    Shidl  die  revocation 
be  conqdete,  before  the  act  be  complete,  by  which  it  is  in- 
tended to  be  effected;  and  may  not  the  testator,  at  any  tinse 
previous  to  completion  of  the  act,  change  his  mind,  without 
being  under  the  necessity  of  republishing  his  wilH  Suf^poae, 
that,  intending  to  bum  it,  he  takes  the  will  from  his  desk^  and 
advancing  towards  the  fire,  changes  his  intention  and  returns 
it  to  iu  place ;  would  this  be  a  revocation  ?  andifaot»  would 
his  going  a  step  further,  and  attempting  to  tloow  it  on  the 
fire  be  more  so,  if  he  picked  it  up,  and,  by  any  after  act, 
evinced  a  change  of  intention?  Where,  indeed,  there  has 
been  no  change  of  intention,  and  the  testator,  as  in  BiU  ▼• 
Thomasj  continues  to  believe  his  will  actually  destroyed  or 
cancelled,  or  evinces  a  continuation  of  intention,  that  the  in- 
strument shall  not  have  validity  at  hb  dcnth,  the  imperfect 
act,  ysmtd  to  a  continued  intention  of  revocation,  shall  be 
equivalent  to  the  act  itself;  for  it  would  be  unjust^  that  a 
man's  intention  should  £ail  of  effect,  firom  an  accidental  caoae. 
But  an  intervening  change  of  intention  makes  a  very  different 
'  case.    The  reason  is,  that  actual  cancellation  is  an  et^reee 
revocation ;  while  an  act,  evincing  an  intention  to  cancel^  is 
but  preeumptiffe,  and  stands  for  an  actual  revocation,  oi^ 
till  an  intention  to  the  contrary  appears,  the  nutter  being 
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susceptible  of  explanation  by  evidence ;  where^  therefore^  the     1818. 
intention  to  revoke  is  changed^  before  the  act  by  which  it  is  Sunbmy. 
intended  to  be  effected  is  executed,  the  paper,  which  never     Bum 
ceased  to  be  the  will  of  the  party,  will  stand  on  the  original     b^i. 
proof.    It  is  true^  in  conclusion^  the  judge  told  the  jury,  that 
if  they  believed  the  testator  to  the  last  intended  the  paper  in 
question  to  be  his  will,  they  ought  to  find  for  the  plaintiff; 
but  he  also  sUted  as  a  general  and  governing  principle, 
that  a  will  intended  to  be  cancelled,  can  be  ^  resuscitated^^  in 
the  same  manner,  and  by  the  same  proof  only,  that  would  be 
sufficient  to  establish  it,  in  the  first  instance.    In  this,  there 
was  error ;  and  granting  the  conclusion  of  the  charge  was 
Contradictory  to  this  principle,  it  does  not  cure  the  defect: 
the  jury  were  left  without  any  rule  to  guide  them.    The 
judgment  must  be  reversed*    ' 


PiPHER  against  Lodge. 

(8eeptge310»iifi«e.) 


Gibson  J.  Where  there  are  articles  for  a  purchase,  a  trust 
immediately  resulu  to  the  purchaser.  This  trust  is  not  ex- 
press, but  one  which  the  law  implies,  (Cruise  Dig.  tit.  1%. 
ch.  1.  s^  29, 30.)  and  it  is  clear  law,  that  in  cases  of  implied 
trusts  the  statute  runs.  At  this  day,  the  distinction  in  diis 
respect  between  express  and  implied  trusts  b  well  settled; 
and  although  the  cases  are  not  authority  here,  I  have  no 
hesitation  in  adopting  it,  on  account  of  its  convenience  and 
intrinsic  good  sense.  Where  the  vendee  has  entided  him- 
self to  a  conveyance  by  performing  every  thing  to  be 
done  on  his  part,  and  thereby  acquired,  what,  in  this  state, 
may  be  called  an  equitable  right  of  entry,  why  should  he 'not 
be  bound  to  call  for  the  possession  of  the  land  within  one* 
And-twenty  years  ?  The  main  intent  of  every  sUtute  of  limi- 
tation is  to  compel  men  to  settle  their  controversies  while 
facts  are  recent,  and  the  recollection  of  the  witnesses  is  fresh, 
and  before  the  witnesses  themselves  pass  away.  In  the  case  of 
an  implied  trust,  every  inconvenience  arises  from  delay,  that 

Vide  Tinmaend  ▼.  Tnmtend,  1  Br9.  C.  C.  SSO.  (•ppead.)  ft  Madtbde^ 
Gfftmcery,  XU,  JSMi^^Wtf  ▼.  JTodlr,  17  Tm.  ST. 
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1818*     would  arise  from  it  after  an  actaid  diaseisiii.    la  fact,  the 
Stptimty.      present  instance  is  an  example :  the  aothenticity  of  the  paper 
^on  which  the  (daintiff  below  founded  his  title^.  was  disputed; 
and  the  subscribing  witness  and  the  grantor  being  both  dead^ 
the  evidence  of  the  hand-writing  of  the  latter,  left  it  very 
doubtful  whether  his  signature  were  genuine  or  forged ;  but 
all  doubt  might  readily  have  been  removed,  if  the  suit  had- 
been  brought  in  due  season.   In  the  case  of  an  express  trusty 
a  good  reason  always  appears  on  the  ftice  of  the  trust  itself 
why  the  cestui  que  trust  should  not  call  for  the  possession, 
and  therefore  no  laches  is  imputable  to  him ;  but  where  he  it 
entitled  to  the  possession,  and  neglects  to  call  for  it,  and  can 
assign  no  reason  why  he  did  neglect,  the  case  is  very  difier- 
ent.     I  should  hold  the  possession  of  the  vendor  advene, 
fi-om  the  moment  he  was  bound  to  execute  a  deed,  and  smr- 
render  the  possession ;  for,  from  that  moment  he  is  as  much 
a  wrong-doer,  as  if  he  had  withheld  the  possession,  after  the 
execution  of  the  trust,  by  delivery  of  a  conveyance^  and  the 
vendee  has  a  righjt  of  entry  equally  effective  for  the  purpose 
of  maintaining  an  ejectment.     Sometimes  a  trust  arises  ex 
mafeficio;  as  where  fraud  is  committed  in  obtaining  a  convey- 
ance; in  which  case  the  grantee  will  be  conudered  in  equity 
as  a  trustee  for  the  real  owner ;  and  aldiough  no  time  will 
bar  a  bill  for  a  discovery  of  the  fraud,  yet  it  would  be  gmng 
very  far  to  say,  the  possession  of  such  trustee  is  not  ad- 
verse from  the  'moment  the  fraud  is  known.    In  one  par- 
ticular,  there  is  a  very  itoaterial  difference  between  the  sta- 
tutes of  limitations  here  and  in  England.    There  diose  sta- 
tutes fix  certain  periods,  in  which  real  and  personal  actions 
must  be  brought  in  the  courts  of  common  laWy  without  ex- 
tending their  provisions  to  suits  in  equity.  It  is  true,  indeed, 
that  on  account  of  their  convenience,  they  have  been  adc^ted 
in  chancery ;  but  rather  as  rules  of  practice,  than  as  provi- 
sions of  positive  law.     In  many  cases,  however,  and  among 
others,  in  express  trusts^  chancery  has  reftised  to  adopt  the 
statute  of  limitations.     But  although  in  Pennsyhama  the 
action  of  ejectment  comes  in  the  stead  of  the  bill  for  per- 
formance of  a  trust,  yet  the  application  of  these  statutes  does 
not,  as  in  chancery,  rest  in  the  discretion  of  the  Court;  the 
statute  being  a  flat  bar  to  every  right  of  entry  that  will  sup- 
port an  ejectment,  where  the  possession  has  been  adverse.  In 
England,  it  is  an  undoubted  rule,  in  cases  of  express  trust, 
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that  die.po88e88ioo  of  the  trustee,  is  the  possession  of  the  ceS'     I8i8« 
tui  qtte  trusty  and  in  that  respect  I  would  follow  the  English  Sunbury, 
practice ;  but  where  the  parties  meant  to  create  no  trusts  but     Pjpbbe 
a  trust  is  raised  by  operation  of  law,  there  is  nothing  in  the      i^^. 
mere  circumstance  of  its  evstence,  to  presume  the  possession 
of  the  trustee,  to  have  been  otherwise  than  adverse ;  the  pri- 
vity or  assent  of  the  cestui  que  trusty  must  be  shewn  as  in 
other  cases. 

But  even  if  the  rule  were  otherwise,  the  Court  erred  in 
saying,  diat  between  Reuben  Haines  and  Lodge^  or  those 
claiming  under  him,  there  could  be  no  such  thing  as  an  ad- 
verse possession.  Lodge  was  in  possession  when  he  pur- 
chased, and  ccmtinued  so  till  his  death  in  1783,  the  purchase 
money  being  all  paid.  Shortly  after  this»  his  widow  and 
children  having  abandoned  the  premises,  Haines  entered. 
For  what  purpose  did  he  enter?  Not  to  preserve  the  posses- 
sion for  Lodg^%  heirs :  that  was  not  his  concern.  Nothing 
remained  to  be  done  on  his  part  but  to  execute  a  conveyance : 
he  could  do  no  other  act  in  performance  of  the  trust.  As  trus- 
tee, he  had  nothing  to  do  with  the  possession ;  and  therefore  no 
presumption  arises  that  he  entered  as  a  trustee ;  and  if  in  fact 
he  disclaimed  the  trust  at  the  time^  his  entry  was  equivalent  to 
an  actual  ouster,  and  the  possessicm  he  acquired  was  adverse. 
This  possibly  might  have  been  collected  from  the  evidence, 
and  the  Court  should  have  directed  the  jury,  that  if  they 
were  of  opinion  that  such  was  the  fiict^  the  statute  interpos- 
ed a  bar. 
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.     ABANDONMBKT. 
See  Etuodiob,  99. 

ACX:OUNT  BENDER. 
See  AMMntLAmm,  1. 

ACKNOWLEDGMENT. 

Tbe  eertiieate  of  the  aeknowledgment  of 
a  deed,  hf  a  married  woman,  for  tbe  eoo* 
▼eTanee  of  ber  lands  under  tbe  act  ofSltb 
Febroanr,  1770«  ought  to  state  snbstan- 
tially,  that  she  was  sefMurately  esnmin* 
ed»  that  she  had  a  knowledge  of  tbe  na- 
ture and  eontefoenees  of  the  aet  she  was 
about  to  perform,  and  that  her  will  in  tbe 
perlbrmanee«ofitwasfree.  Therefore,  a 
eeitifieate  merely  slating,  that  she  was  of 
loll  age,  and  separately  and  apart  examin- 
ed, sind  tbe  eontents  of  the  deed  made 
known  to  her,  withoot  mentioojng,  that 
she  Tolantanlr  eoosented  to  tbe  exeention 
ef  it,  is  insaflieient.  Evant  ▼.  The  Com* 
nwrweaUh,  S7S 

ACTION. 
See  CouoBiTioiis,  1.  Emnorei.  3.  Lor- 

TIBT.    AcTOr  AssXMBUr,  1.    UrsOLTXBT 

Law,4. 

1.  Anaetkmfoonded  apona  trannetioo  pro- 
hibited by  a  statute  oannot  be  maintained, 
ahhoogh  a  penal^  be  hnposed  for  Tiolatiog 
the  law,  and  it  be  not  expressly  deelared, 
that  the  eontraet  is  mid.  SeUienbender  y, 
Chark$^9  admhuatraton,  151 

S.  An  action  to  recover  a  lesacy,  charged 

upon  real   estate,  cannot  be  supported 

npunst  the  deoiaee  and  terre-tenants  of 

.  db  land  withont  an  express  promise  to 

pay  It    Jlrsvn  t.  Fwrtr,  StS 

3.  It  seems,  that  tbe  action  should  be  brought 
against  the  executor  and  terre^enants;  and 
mt  judgment  should  be  so  entered  as  to 
ehai^  the  land  only,  and  not  the^ertoiw, 
of  the  defendants.  ibid. 

4.  A,  and  B,  being  in  possession  as  tenants 
in  common,  of  land,  the  title  to  which  was 
contested,  and  to  secure  which  it  might  be 
■ecessary  lo  expend  considerable  sums  of 
money,  entered  into  an  agreement,  1^ 
which  B,  covenanted  to  Lear  an  equal 
proportion  of  the  expenses  incurred  or 

'  which  mi|fat  be  incurred  by  A,  in  vindi- 
catiog  their  title  or  txtinguiabiog  adrcne 


A,  having  had  the  legal  title  eou- 
▼e^ed  to  himself  alone,  it  was  Ae2(j,  that  he 
might  maintain  a  suit  for  the  recovery  of 
B's  moiety  of  tbe  expense,  without  having 
previously  conveyed  to  B,  a  moiety  of  the 
land ;  but  as  a  court  of  chancery  would 
compel  A,  to  convey  the  legal  estate  beloru 
he  could  bejpermitted  to  recover  the  mo« 
ncy  which  B,  had  agreed  to  pay,  in  con- 
tempUtioii  of  obuining  a  legal  title,  a 
court  ot  law  in  Pennsylvania,  will  stay  the 
execution,  until  the  legal  estate  in  a  moiety 
of  the  land,  be  conveyed  to  B.  Swearin* 
gm*9  executor  v.  Pendleten'e  exectOrix. 

389 
5.  A  personal  action  may  be  sustained  in  the 
common  law  courts  of  Pennsylvania,  for 
the  recovery  of  legacies  charged  upon 
hmd.  It  seems,  that  the  executor  should 
be  made  a  party  to  the  suit,  or,  at  least, 
should  have  notice  with  liberty  to  appear 
and  plead.    Gauee  v.  WUem.  500 

ACT  OF  ASSEMBLY. 

L  The  act  of  14th  March,  1814,  explanato- 
ry of  the  act  for  the  sale  bf  vacant  land 
within  this  Commonwealth,  does  not  ex- 
tend to  suits  eomroeneed  befofe  its  pas* 
B  Bedford  v.  Shilling,  401 

,  Whether  tbe  aet  embraces  the 
a  patentee  f  ibid* 

ADMINISTRATION  ACCOUNT. 

See  ExxcuTOB,  1. 

In  an  action  for  a  distributive  share  of  a 
decedent'li  estate,  the  settlemeot  of  tbe 
administration  account  in  the  Orphan'k 
Court,  is  not  conclusive.  Xehr  v.  Fed- 
derhcff.  S48 

ADMINISTRATOR. 
See  Rioi8TXB*s  Covar,  1,  S. 

ADULTERY. 

See  Inicrxsmr,  3.    MAonmriscB. 

ADVANCEMENT. 
See  Eyibxhcs,  9(. 

AFFIDAVIT. 

See  AxBrnuLTioir,  9.    Foaxiav  AXTACK- 
MBIT,  9.    PmAoncB,  8. 
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AGSMT. 
AMUSEMENT. 


.1. 


SMAmu^l.S. 

APPEAL. 

8c«  AmBrnusnr,  8, 3. 

1.  ViBMaB(ioaorti«vcr,aBaertlw«0tor 


li.  liti,  m 
cCtiie  pe^e  i««lerMfaw«t  for  ( 

I  for  the  iBiarj  fBittiMd,  exeeed  f  ve 
n  »4  tmj-dunee  «ent*. 


SL  No  ippod  Iki  fron  tlie  jodgmesi  of  m 
><iir  qf  the  peaac  ■  •  ■w^Ur  rteeediag 


P  to  hun  hj 

rthe  14(h-aeetioQ  of  tiMMt 

^  SOth'Maroh,  lilO.  Nor  vBI  aoy  mC 
tewbytlMnpellcc.toidiBff  to  Acwaa 
SMtffiMcooo  HI  loo  mptilj  looder  it 
good.    JMbrrteo  ▼.  IFooMT.  190 

3.  Whco^apoB  ao  ■ppcol  by  the  ddeodit 
ftfM  ao  ovMtl  of  artkntort,  the  verdSet 

of  thejvyk^*  l^*^"™^'^^  ^'^*^'^*^> 
the  plaioW  k  out  cotitlod  to  reoofvor  the 
cotfToMrvM  opoo  the  anwol.  LimdU 
y.  Skmejer.  196 

4.  It  boot ■■■j,thotio>B  eontare- 

iMiniiiirr  oo  ao  appeal  from  ao  avard  of 
sbralMo,  rfMoM  be  in  the  ytrj  vordtof 
«haM0fa«e»U7.  m$mmT.Ekf.  9M 

APPBENTlCEb 

1.  Ao  Meotore  biodng  ao  appreotice  to  a 
mao.  Us  hein  aod  atnrot,  wkhoot  uam- 
iof  erecMfarit  eaaoot  be  aiMsoed  bj  his 
cxeeotort.    Cmmmaoetmh^.  Kw.    109 

5.  Qiie>7»  Whether  the  ezeeotor  n  liable 
oo  the  eoreoaott,  to  proride  o^at*  driok, 
»d  elothiog,  lee.  thoog^  oot  liable  oo  the 

ttoiostmet.  iUtU 


d  paper,  the 
whkhmtght 


APPROVED  PAPBB. 

Oo  a  flde  for  approved  iadom 
ooDitraetioo  or  Uw  k,  paper 
m  be  apprtved.  Qwr  U  DiM^,  Fagt, 

ABBITRATION. 
See  Aftbal,  4.    Awibb,  3. 

1.  It  Kemt  diat  aeeooot  reoder,  b  not  with- 
io  the  porviow  of  the  arbitratioo  law.  If 
it  be,  the  arbitratart  most  oot  oolj  per- 
form the  o0ce  of  a  jorj,  in  ease  tbej 
deem  the  defendant  liable  to  aeeoont  s  hot 
alto  of  aaditon^  io  tetthog  the  aeeooot. 
Therefore,  to  award  merelj,  that  the  de- 
foodaot  doaeeoiuitf  ii  bod.  Imm  t.  Stntu 


flL  Ao  aMaiit  hf  ao  appellooi  ooder  the 
UChaeetiQod'die  oatofSOthMareh,  1«10^ 
**  thotitii  oot  for  the  porpoae  of  ddar» 
aoah  appeal  ii  eoftncd,  bat  beeai 
Aieoot  ioioftiee  haa  beeo  done,**  i 
iflieM.  The  afidantoMHt  eoi 
vard  "/no^,*'  applied  to  the  ^pelhmta 
heKef,  or  Wfthiaf  eooal  to  it  io  ODih- 
itaoee.    T^an^tem ▼•  fwluttm  13S 

3.  Wheo  the  jomdietioo  of  the  i 
haaeooqiletelT  attaehed,  the  ei 
of  Coort,  aod  the  Cooit  eoooa 
ioto  the  proeecdiofi  before  the  ariotraipnt 
the  only  raoM^  ia  by  appeal.  tMA 

4.  The  Coort  may  enquire  of  thoad  thap 
whieh  the  law  reipiires  to  bo  done  before 
the  juriadietion  vests.  ibid, 

5.  If  it  shoold  appear  oo  the  foae  of  the  award, 
that  the  arbiiratDrf  hate  ezoaeded  their 
jonsdiotioo,  or  that  the  award  is  eonti-aiy 
to  tew,  it  is  sab,i«el  to  reversal  on  a  writ  ef 
error,  if  the  suit  be  d'^peiMfior  in  ao  InA- 
rit  Cmmtf  and  if  depeodNig  ia  Suh 
Coort,  it  may  be  sK  aaide.  iAsdL 

I.  Qutrjiy  Whether MDiafcrior  Coort  aaoaet 
aide  an  award  io  sosh  sasas.  Hmd, 

7.  A  role  af  artitratiao,  ooder  the  aot  of 
Mh  Marah,  lilO,  is  oot  rittaled  by  eoo- 

Btheeaose,** 
I  of  <*  all  foaiien  ia  viriaaat  Io  the 


Itfi* 
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ABBITEATOilS. 

See  Abbitbattoo,  S,  <  5.     Awabb»  1,  fi. 
Affbai.,  3,4. 

If  two  eaoaea  betweeo  the  sao 
iovestigated  aod  deeided  by  the 
bknuors  at  thr  saoie  tioM,  th^  are  e»» 
titled  to  be  paid,  only  for  the  nooiber  of 
days  oetnally  spent  in  the  invest%ation  of 
both  eases,  and  eaaoot  oiake  a  distioet 
sa.  GUnonrf  T.  JhilcAtia. 
11 

ASSIGNMENT. 

Where  a  bond  has  beeo  assigned  agreeably 
to  the  aet  of  assembly  of  88th  BIj^,  171^ 
a  payment  made  liiy  the  obli^,  to  the 
obligee  before  notice  of  the  awgnmr  of,  ia 
good.    Swff^.Uartmtau  17S 

ASSUMPSIT. 
See  Etu»kh€B,  13. 

AWARD. 
See  Abbitbaiiob,1.5,6.  ArffBA£,3* 

EOBOByl. 

1.  One  award  having  been  made  io  two  9t> 
tiooasobmitted  to  the  same  arbitraton,  the 
Coort  set  it  aside.  The  Cm aimawweofrA  ▼. 
Maie.  81 

9.  An  award  ooght  tobe  eertidQ  and  fiosL  ft 
arbitrators  award  a  sam  of  otoney  to  bo 
paid  M  the  CQBMmdttt  Of  a  troat  ft  fand. 
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andtddt  tkttftH  Ibe  legtl  «i4  matiMe 
ehmnt  tgwaft  the  Und,  are  to  be  Mvet- 
cd  from  ike  awtrd,  widwnt  f  ndteg  the 
MMBnt  of  soeh  ebimt,  the  award  it  had. 
Spimng  V.  Imh,  asS 

8k  An  avard  direetiag  moaej  to  be  paid  by 
teetalmeoU,  it  toU.     Stfemaker  t.  ^fty* 

BAIL. 
See  WVT  Off  fiuoia  1. 

BANK  NOTE. 
See  Pftoxittomv  Non,  1^  9. 

BASTABD. 
See  MAornurAirci. 

BOND. 

See  AMievmirT. 

CAVEAT. 

See  Imfioohbht.  S. 

C6RTIFICATE. 

See  Etibksos,  5.    Ackvowudoxeht. 
CovHBcnciJT  Trxb.    Coeie,  4. 

CERTIORARI. 

The  89d  teetioD  of  the  aot  of  90ih  Mareb, 
1810,  wbieh  deelare^  that  Ibe  jodgment 
of  the  Court  of  ComoKm  Pleat,  iball  be 
iloal  OD  all  proceeding*  removed  bj  certfp- 
tarif  from  before  jotfioet  of  the  peace, 
and  that  no  writ  of  error  shall  ittoe  there- 
on, it  coofned  lo  omUoraru  ittoLd  ander 
it,  and  doet  not  extend  to  a  eate  which 
wat  remoTed  prior  to  the  act.  Zove  ▼. 
Bartm.  S60 

CHARGE. 
SeeAonoK,5.    EfTATiTiZL. 

COMMISSIONER. 
CoioncncuT  TiTLi. 

COMMISSIONS. 

See  GvasDiAir  and  Waeb,  8, 4.    JvincB 
Off  TBI  Pbaob,  S. 

CONNECllCUT  TITLE. 

See  FBionut  Imiti,  1,  8, 8. 

Between  Connecticttt  olaimanti  of  landt 
within  the  seventeen  townships  of  Ln- 
zeme,  under  the  aot  of  4th  April,  1799, 
and  its  supplements,  the  certificate  of  the 
commissioners,  ib  eonclnsrre  evidence  of  ti« 
tie.  Jkttky  v.  Avery.  fSl 

CONTRACT. 
.  See  Eti9Uici»  38.  Fravs,  1 . 


COWOftATlONS. 

See  Eti]iiicb,94.    Covm 
w,8. 

1.  An  aadoo  of  tretpatt  od  the  eate,  Uei 
afliintt  a  eorporatioB  aggregate  fiN-atort. 
Th»  ChMtma-BiUU  Bprit^-Brnm  Tum* 
pike  Cempatiif  w.  BvUer.  6 

5L  It  teemt  that  if  the  narr,  itate,  <hat  the 
aetcomphuned  of,  mnw^juea^andwremg* 
fvO^  iktMy  without  tetring  forth  negathro- 
Ij,  that  it  wat  not  within  theaeope  of  tk» 
eonorate  powert  of  the  notnpiuij,  It  li 
tnWBiBBt;  at  all  ofontt  it  it  good  aliBr  cor- 
dial, md. 

COSTS. 
See  ABamuTOBt.  Ejictkiit,  d. 

L  Under  the  eziningaeta  of  aatembljr.  hi 
aU  eaaet  where  tfaitComt  km  jmiidMoo, 
oottt  are  of  eoorae.  IhereCtreaplahttHr 
itentteled  to  aottt,  althoogh  hci  ■  loonnr kina 
than  50  poondt,  provided  the  mmmr  in 
cvniiwoevvo  be  MQ  doOavt,  or  vpwvda. 
Iftnti  ▼.  AtFaMom*  7t 

S.  If  a  deelaratioa  on  a  poKejr  of  iatOMNiee, 
eootaiDaeoantfbratotallot^  tttdaeoant 
fbr  roooej  liad  and  reaaived,  ke.,  fcr  a  re- 
tvm  of  premiom,  and  the  jorj  find  a  te^ 
diet  for  the  defMidaBt  OB  the  ftrtt  eomit» 
and  OB  the  oooai  for  money  had  asd  re- 
oeifod,  we.,  a  Toroiet  for  Ine  plaintii^  for 
a  lett  aom  than  fOO  dofiara,  (he  pktetiir  it 
entitled  to  eottt;  allditpatetarithigoatQC 
Uie  mme  poUey  being  the  wmtter  m  cen- 
froMriy  betweem  the  ^0rpee.  ibitU 

8.  If  a  defendant  be  acqoitted  on  an  Indiet- 
ment  founded  on  (he  act  af  8ttt  Marth, 


1806,  to  rettrahi  the  practiee  of  doeliinji, 
the  jorj  maj  direct,  that  he  shall  paj  tCa 
costs,  althoogh  the  indictment  be  defec- 


tive. The  CommenweaUh  v.  TiMman.  1S7 
4.  In  an  action  of  tretpast  9tMirv  aottfumyiw- 
^^  if  the  jurr  find  letttlian  fortj  shillinga 
damages  ior  the  plamtiff  and  foil  cotts,  he 
it  entitled  to  recover  full  eottt,  thoogh 
there  is  no  certificate  br  the  Judge  tgree- 
ablv  to  the  16th  sect,  of  the  stat.  S8  and  83. 
C«  11.  c.  9.,  that  the  freehold  or  title  of  the 
land  wat  chicfl/  m  queitioQ.  JSKndtT. 
JTncx.  417 

5*  Cottt  upon  an  indictment  are  remitted«hj 
a  pardon  before  judgment.  Duncan  ▼. 
The  CommomoeaUh.  449 

6.  If  the  grand  jury  return  a  bill «  ignora- 
mu$,**  in  acase  other  than  fielooj,  and  or* 
der  the  prosecutor  to  pay  the  cottt,  and 
the  protecutor,  having  been  sentenced  by 
the  Court  to  pa?  them,  is  committed,  and 
then  dischaived  acconfingto  Uw,  without 
having  paid  Uiero,  the  county  it  not  liable 
to  cotu.  7V»e  CommonweaUh  v.  The  Com' 
nduionert  ofPhUaddjMa  Ceuntv.      54i 

7.  Nor  is  the  county  liable,  if  a  bill  DC  found 
«*  a  true  bUl,"  and  the  defendant,  having 
been  tried  and  acquitted,  and  ordered  by 
the  petitUiry  to  pay  the  cotU,  b  tentenced 
by  the  Court  to  pay  then,  iumI  it  com* 
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nitted  and  dkeliiifeil  Meordiog  to  Uw» 
the  eoiU  not  bdng  pakL  ibid. 

t.  Nor,  iftbe  defenduit  it  aeqoitted,  aodthe 
proieeator  ordered  Irr  the  petit  jarj  to 
pej  the  ootti^  who,  alter  being  teoteiieed 
bj  the  Coort  to  pay  them,  it  eocnmitted 
and  diteharnd  aoeordiog  to  law,  the  eottt 
being  uopaid.  ibid. 


COUNTY  COMMISSIONERS. 

1.  The  Coort  vill  not  grant  a  mandamm  to 
County  Committionert  to  eompd  the 
payment  of  interest  on  an  order  drawn  by 
them,  on  the  eountr  treatorer.  Cmwumi- 
^ttalth  ▼.  Commisdfnen  of  PkUadetpbia 
Ceim^.  ISS 

fi.  The  Uw  wni  not  imply  a  promiae  to  pay 
debtt  doe  from  a  eoonty  bj  indiTidaalt, 
who  when  the  tuit  wat  brought,  were 
eoonty  eommlMOoert,  bat  who  were  not 
80  when  the  debtt  ori|^natcd,  and  who  had 
eeated  to  be  to,  bemre  the  tnit  wat  tried. 
XyntT.  Manu.  443 

5.  4Wry»  Whether  eoonty  eommMtoiien 
eonttitnte  a  eorpocation  hable  to  be  toed? 
If  they  do,  the  toit  thoold  be  againtt  the 
eorpocation,  without  nambg  the  eommit- 
tionert  hidividoally.  ibid, 

4.  It  teemt  however,  that  the  only  remedy 
for  the  reeofety  of  debtt  from  a  eouotyy 
in  aoeh  eate,  it,  by  aDplyipg  for  a  i 
imit,  eonimanding  the  eo 
draw  an  order  on  toe  4 

ibid. 

COURT. 
See  Niw  Tbiai.  .  £«»■»  3^  4. 

1.  The  Coort  are  not  boond  to  inttraet  the 
jury  to  find  fi>r  either  party  on  the  whole 
eridenee.  It  it  mereqr  tbefa*  duty  to  m- 
farm  them  at  to  the  Uw,  leaving  the  deei* 
tioo  of  the  hctM  entirely  to  them.  Oid- 
braithy.BUtek,  907 

9.  Where  a  Judge  hat  expretwd  himtelf  In 
toeh  a  manner  at  to  be  nnderttood  hf  the 
jury,  thit  Court  will  not  reverte  the  jodg- 
ment  on  eritieal  objeetioot  to  hit  fam« 
guage.  Md. 

3.The  Court  may  expreai  an  opioloo  on 
the  flMtt  of  a  eate,  without  at  the  tame 
time  roforming  the  jury,  that  they  may 
and  ought  to  judge  for  themtelvet;  but 
nothing  thonid  appear  hi  the  eham  from 
whieh  the  jurr  mat  reatonably  falter,  that 
they  are  preeloded  from  eontidering  the 
fiM)tt.    Siimp$on  ▼.  Sampmn.  399 

i.  The  Court  are  not  bound  to  answer  an 
abttraet  quettion,  without  applying  the 
general  pnneiplet  of  la  w  to  the  eate  before 
Uie  joi^,  ana  mahing  sueh  ofaaerfationa 


and  dittinetiont,  at  th^  may  deem  i 
aaiT.    CrahoM  ▼.  Moort.  467 

5.  The  time  and  manner  of  eiamfaung  wit* 
nettet,  b  in  the  diteretion  of  the  Court, 
before  whom  the  trial  takes  pUee.  IHm- 
eanr.M'Ctdbntgk.  4ia 

d.  Under  what  eireumttanees  the  Court  will 


I  to  permit  the  fhintf  to 
new  evidence,  a^  die  dofenda 
ael  has  httun  to  address  the  juiy. 
7.  Qiieyy,  Whether  thitCoort  wiU 
far  error,  on  a  point  in  whieh  the  faiw  per- 
lid  the  bferiorCourt  toczeraiie  their 


ibid. 


diteretionf 

i.  The  latt  Moodar  In  July  4t  merdj  m 
Court  to  reeeive  ttie  return  ot*  writs,  and 
to  make  rulet  and  orders  prepai^teiy  to 
trials.  It  is  not  a  Term,  at  wfaieh  a  jodg- 
ment  ean  be  takea  for  want  of  an  appear* 
anee.  huuranet  CoM^ony  •/  JT^mutfi 
vama  ▼.  Pastaior*.  507 

COURT  OF  ▲PPBAX^ 
See  AfiiinA,9,3,4. 

DAMAGES. 
SeeCterty4. 

DBBT8. 
See  Commr  CmoamuanMB,  9.  $,  4. 


DECUARATHIN. 
See  CouoKAiiom^  9. 

DEED. 
See  Etibihob»  15.    Onaran. 

DEFALCATION. 
See  Etobhcb,  13. 

DEPOSITION. 
See  EnmcB,  17. 19. 3S.    WimH^  14. 

m&SCENT. 


One  having  made  a 
on vaaant  land,  without havjngmade  angr 
aettlement,  or  nad  any  view  «>  rciidenee, 
died,  and  after  his  d^Uh  a  wsRiut  to  in* 
elude  his  improfement,  was  taken  ont  by 
his  brother  fior  the  benefit  of  the  daoghter 
of  the  deeeasrd,  whieh  was  paid  for  with 
funds  derived  from  her  father;  kOd^  that 
the  estate  did  not  eome  «>  her  esr^orttf/o* 
tema,  but  was  a  new  seouisition,  «hishon 
her  death  #ould  deaeend  to  her  brother  of 
the  half  blood  on  the  molher'a  side,  in  pra- 
ferenee  to  more  remote  kindred  of  the 
iw.MUL  337 


DEVASTAVIT. 
See  EzicuTom,  9, 3»  4. 

DEVISE. 

l:  A  testator  deviled  his  real  estate  to  D^ ex 
and  R,  T,  in  trust  at  to  one  equal  half 
part  for  the  use  of  his  <*  old  friend,  com* 
panion,  and  house-keeper,  E,  H,;  and  aa 
to  the  other  half  part  for  the  use  of  his  na- 
turalaoB,J,L,;  the  nrvifor  of  ekher  to 
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ponen  the  whole  of  the  tM  estate  b^  will 
or  otberwiae."  He  afterwanis,  at  differ- 
ent  tinea,  added  the  fotlowiag  oodioib. 
First  oodicil.  *<  I  do  make  this  oodioH  ia 
alteratioii  and  additioo  of  the  within,  viz. 
One  thing  was  omitted  m  the  abof  e  reeit- 
ed  tesUmeot,  of  mentioQ  made,  (as  was 
intended,)  in  ease  of  no  legitimate  heirs 
of  the  bodies  of  the  two  legatees,  or  ere 
(either)  one  o(  them,  that  after  his  or 
her  decease,  it  shoald  revert  to  the  heirs 
of  m?  sister,  J,  S,  wife  of  G,  S,  to  be 
eeoally  divided  between  them  as  my  next 
of  kin,  who  have  deserved  of  roe  bj  writ- 
ing, lee.  lately,  the  others  being  prorided 
fMr."  Seeood  eodieil.  «<  I  do  authorise, 
and  request  my  good  friends,  D,  C^  and 
R,T,  on  aecoantof  an  unfortunate  intoxi- 
cation of  my  house-keeper  since  said 
will,  that  they  would  proportion  her  sub- 
listenee,  which  I  wish  and  will  to  be  not 
less  than  IS/,  per  annum,  or  more  than 
9(M.  paid  quarterly,  or  upon  good  beha- 
▼iour,  and  her  remaining  ten  or  twelve 
miles  out  of  Easton,  and  that  she  or  any 
other  person  may  be  preventeU  from 
wastitijg  my  estate,  as  the  reversion  of  the 
same  is  left  to  my  sister,  J,  S's,  children, 
as  per  codicil  of  my  former  will."  Third 
codicil.  **  I  am  willing  to  allow  my  house- 
keeper, E,  H,  one  furnished  room  in  the 
house  I  now  occupy,  during  her  natural 
life,  and  '201.  a  year,  paid  monthly,  if  re- 
quired by  her  or  order;  but  no  part  of  the 
property  of  said  room,  or  monthly  allow- 
ance, shall  be  disposed  of  by  her,  she  be- 
ing for  the  most  part  insane."  Held,  that 
E,  H,  and  J ,  L,  did  not  take  cross-remain- 
ders ;  but  that  on  the  death  of  E,  H,  with- 
out issue,  the  moiety  of  the  estate  devised 
to  her  went  immediately  to  the  children 
of  J ,  S,  the  testator'k  sister,  to  be  ejqually 
divided  between  them  in  fee  simple. 
Simptmw.Com.  968 

S.  Devise.  **  1  order  the  phioe  whereon  I 
now  dwell  to  my  daughter  S,  she  paying 
two-thirds  of  the  value  thereof  to  her  two 
listers,  S,  and  M,  and  the  land  I  lately 
purchased  of  R,T,  I  give  and  bequeath  to 
my  daughter  B,  to  be  Tuherited  by  her  and 
her  heirs  lawfully  begotten  of  her  body ; 
and  if  either  of  my  said  children  die  witn- 
out  issue,  that  then  the  inheritance  is  to 
descend  to  the  next  elder,  divMing  the  va- 
lue equally  amongst  the  survivors,  or  the 
lawful  heirs  of  them ;  all  my  said  land  to 
descend  to  the  Uwful  heirs,  from  genera- 
tion to  generation.  S,  took  an  estate  tail. 
Oaum  f .  fFikif.  509 

DEVISEE. 

See  Aonov,  8, 3. 

DISSEISIN. 
See  LtMiTATioHs,  Act  or,  8. 

DUELLING.. 
See  Costs,  9. 

Vol.  IV.— 4  D 


EJECTMENT. 

See  EyiourcE,  25. 

1.  The  Court  will  not,  on  a  motion  for  an 
order,  that  the  sheriflf  perfect  the  title  to 
lands  sold  by  the  late  sheriflT  oo  a  vendU 
tUmi  expifiuu,  inquire,  whether  the  judg- 
ment on  which  the  sale  was  founded,  were 
unfairly  obtained,  but  will  leave  that  ques- 
tion to  be  tried  in  an  ejectment  by  those 
who  are  interested  in  establishing  the 
fraud.    Fields.  Earle.  83 

S.  If  a  plaintiff  in  ejectment,  in  the  form  pre- 
scribed by  the  acts  of  21st  March,  1800, 
and  Idth  April,  1807,  convey  the  title 
pending  the  suit,  he  may,  nevertheless, 
proceed  to  recorer  damages  and  costo. 
Mttrratfy.  Garretmnu  130 

3.  A  variance  in  the  description  between 
the  writ  and  the  statement  filed,  in  au 
ejectment  under  the  act  of  21  st  March, 
1806,  is^  cured  by  verdict.  Thomaa  ▼. 
Cult,  271 

4.  What  is  a  sufficient  deseription  of  the 
land  under  that  act.  ibid* 

5.  Afler  issue  joined  in  an  action  of  eject* 
roent,  in  the  form  prescribed  by  the  act  of 
21st  March,  1808,  it  is  too  late  to  plead, 
that  in  tlic  description  filed,  the  name  ti 
the  township  in  which  the  laud  lies  is 
omitted.  This  is  a  matter  which  should 
be  pleaded  in  abatement  iMont  v.  Jlfi^ 
for.  279 

6.  What  is  a  sufficient  description  of  the 
land,  aneeably  to  the  act  of  21st  Msrch, 

7.  In  Pennsylvania,  that  is  to  be  considered 
as  alrea^done,  which  chancery  would* 
enforce  the  performance  of.  Where, 
therefore,  a  plaintiflT  cannot  enibrce  « 
specific  execution  of  his  contract  against 
tne  defewlant,  or  those  under  whom  he 
claims,  he  cannot  recover  in  ejectment. 
He  cannot  recover  without  having  paid  or 
tendered  the  purchase  money,  before 
bringing  suit.    Vineera  ▼.  The  &•*««</ 

ERROR. 

See  CouiiT,  2.  6.    PLBijinro,  2.    Ezxcu* 
TOBS,  3.    WnnrxBs,  8. 

1.  Itis  error  for  the  Court  to  leare  it  to  the 
jury  to  determine  the  construction  of  an 
awasd  in  writing.    Moore  v.  Miller,  279 

2.  If  the  Court  on  being  rei^uested,  refuse 
to  instruct  the  juryoo  a  point  of  law,  it  ia 
error.  Vinceni  ▼.  The  lessee  of  Huff.  298 

3.  If  counsel  request  the  Court  to  instruct 
the  jury  oo  a  material  point,  and  they 
omit  to  do  so,  it  is  error.  Etanee  r. 
MFariane.  427 

4.  If  a  point  be  placed  lairiy  before  the 
jury,  and  the  Court  give  an  opinion  on 
the  (acta  in  favour  of  one  party,  but  give 
it  merelr  as  opinion,  and  not  as  a  direc- 
tion binding  on  the  jury,  it  is  not  error. 
Porter  r.MIlrotf.  436 

ESTATE. 
See  IliYm»  1. 
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ESTATE  TAIL. 

8c«DBmi;,t. 
i  tea  ikMiH  il  witk  die  payipftof 


Km 

a  IcfVtf,  W  told  mmdtr  m  c» 

liw  wmimt  of  rMMf  tlw  lefiMv,  m  fee 

■■III I  p«Ki  to  ilw  iiTfifcii      Gmii^  ▼• 

EYIDEHCB. 

See  WiT««,  t,  S,  S,  4,  5.  $,  7.  f .  Cw- 
ajuTimi  Tmx,  1.  Sitbtot,  I.  Wm., 
1»  8y  S.  OrsT,  <  5.  FBAim.  Iv- 
rMTSHirr,  3,  5. 

l.AkiakororipMlaKnn,  TeriCcd  b^  tke 
Oidi  oflhe  pmj,  is  good  eTideMe  toprove 
tfM  Mle  MMl  ddnrrrr  of  liMe,  and  it  it  Ml 
■HI  117  to  fortify 'Ae  book  by  the  oMli 
oTtbe  ovtrrt,  IjT  wiwm  tlw  Binc  wm  ir- 
cctved,  to  be  dcbtvred.  GMrrem  v.  CVww- 

S.If  a  book  tppcar  oo  lospectina  or  tbe  ezami- 
Mdoo  oltbcpartjbj  the  Coort,  imx  to  be 
A  book  of  orifiiMl  eDtrtea,  tbe  Coort  mmj 
reiect  it  M  iMonpetcM.  If  this  doet  oot 
dearly  appear,  it  am  be  wbttittcd  to 
tfMJvy  to  decide  oo.  iikL 

9.  b  aa  aetioB  for  tbe  malieioQi  aboie  of  le- 
gal proeeai,  tbe  plaintiff  aiay,  in  wpport 
of  1m  deolaralioa,  gire  parol  eyidetiae  af 
an  agreeoMot  aot  to  isoe  exeeatioa  oa  a 
jodgmcnt^aaabond  viihw«TMtofattor- 
Hey,  vichoat  notice ;  bot  vbether  mb  an 
ay  ee  meat  h  a  good  eaote  of  aetioa,  it 
anotber  nutter,  of  vbicb  the  defendant 
Bay  avail  hiniKir,  by  demmrcr,  or  by 
inotioo.iBarrettofjadnaeBt.  Strnmerw, 

wm.  19 

4.  On  the  trial  of  an  iadietinent  for  leUinf 
■tiritoos  liqoon  vitboat  lieeoce  in  tbe 
cjty  of  Philadelphia,  a  taxable  inhabitaat 
of  the  eky  it  a  eompetent  witness;  but  one 
"vbo  bat  been  aetoally  taxed  is  not  eoaspe- 
tent.  TV  Comumonwealih  ▼.  Baird,    141 

5.  A  oeftiicate  onder  tbe  seal  of  the  secre- 
tary of  tbe  bad  ollloe«  **  that  be  had  care- 
fully searched  for  a  certain  varrant,  and 
tbe  same  eooU  aot  be  foood,*^  is  legal  evi- 
dence. ITcuiMais  V.  ITiAr.  174 

fi»Tbe  dedamtions  of  the  person  ooder 
vbom  the  pUintMT derived  his  title,  made 
daring  the  ttme  when  he  owned  the  biid 
claimed  by  the  plaintiff,  that  bis  warrant 
and  sarrey  did  not  cover  tbe  bmd  in  dia- 
ppte,  are  evidence.  ibid. 

f.Reeiuls  in  a  patent,  are  not  evideooe 
aguBit  a  peraoo  daiming  onder  tbe  Coo- 
Bonweahh  by  title  prior  to  the  paienL 

ibid 

t.  The  notes  taken  by  coonsd,  of  the  teati- 
nooy  of  a  deceased  witness  supported 
merehr  by  his  oath,  thai  he  bt-licves  that 
he  took  down  what  the  witness  said  as  it 
Id]  from  biro,  hot  has  no  recdlectioa  of 
what  he  said,  except  from  his  notes,  can- 
Bot  be  received  in  evidence  on  a  sobaeqiieat 
trial  of  tbe  saoke  caoao,  to  prove  what  the 
>ritBeti  teetified.  Lii^klmr  ▼.  HUk,    SOS 


9.  Tbe  dtalsi  atioas  of  a  penoa  who  is  nam- 
ed aa  escoatar  and  devisee,  ia  a  pa|ier 
pwportiag  to  be  a  tcaiameat  and  last  wdl, 
are  not  nidcaaa  ia  a  sait  to  whiah  be  is 
■at  a  party,  us|icaiag  the  validi^  of 
sneh  piqper  aa  a  wdl.  ibid. 

10.  Where  the defendantgave  endcnce  to 
prove  coasmanieationa  of  a  very  coandea- 
lial  natare,  fay  a  testator  to  a  nitnf^  it 
was  held,  thatevideaeeof  dedaratioas  by 
the  testator,  to  another  witness  leadi^  to 
shew  tlaU  the  first  witness  was  not  npoa 
the  terms  of  frieadship  aad  confidence 
with  the  tealalar  which  he  pretended  to 
be,  was  adoHSsible.  ibid. 

tl.  I'he  recard  of  proeeediags  before  two 
iasdees  and  twelve  free-hoiders  ander  the 
landlord  and  tenant  law,  is  not  conduaive 
evideaac  of  the  facts  fefaiid  by  their  ia^i- 
sition;  hot  tbe  trath  of  them  may  be  tra- 
versed in  aa  ejrctmeat  broaght  vf  tbe  le- 
amit  to  tiy  the  title.  QaibraiA  v.  Mlack. 

907 

IS.  Ia  general,  cvideaae  it  aot  admitted  ta 
contradict  a  reaord;  hnSL  where  Nsne  is 


tit,  the  plaintiff  may  gpraevidenae  in  aa^ 
port  of  his  ease,  thoagh  it  laay  be ' 
SBStent  vritb  the  laeaid  of  am  ' 
broaght  by  him  agaiaat  tbe 
ant;  battbecCMt  of  the 
given,  it  to  ba  decided  by  tlmCoait.  Hem 
r.Beebk.  946 

13.  Ia  an  aetioa  to  reaoaet  aempinyaiiwi  for 
seiTieca  aa  a  haaaekeepciv  ead  for  goods 


aold  and  delivered. 


that  the  plaia- 
ia  theexe- 
tniit,  aad  embenled  tiie 
Mods  of  tise  defemlant,  is  aot  ! 
by  way  of  set  off;  bat  it  asaj  ~ 
ander  the  plea  of  ■«  sttami 
the  aetiaa.  aWbT.  Aiaer.  940 

14.  Bcaitalt  of  tbe  title  ia  a  patent  from  the 
warraalee,  dowa  tothepatentoe,  are  evi- 
dence agamst  a  defendant  who  relies  oa 
posseasioo  alone,  aad  shews  aotiHe.  IVhtl- 
mire  v.  Ab^str.  9iN> 

15.  The  probate  of  aae  of  the  witaemes  to  a 
deed  certified  by  a  Judge,  bat  not  vnder 
hissed,  issufieient.  ibid, 

1 6.  The  acts  of  a  depmy  sarvey  or,  doae  in  the 
coarse  of  bisogsial  doty,  are  midenae  to 
shew  for  vrhora  be  made  asorvey;  bat 
acts  which  are  aot  offieaal,  are  not  admis- 
sible. Vimemt  v.  The  Lemee  •fHmf.  99S 

If.  A  deposition  taken  ander  a  rale  olCoKUt 
withont  BOtice  to  the  opposite  party,  can- 
aot  be  trad  ia  eridenae,  thoogfa  a'persoa 
baring  an  intereat  in  tbe  sobfect  of  the  dis- 
pute attend,  without  aaiborily,  and  eron 
eiaounc  the  witness.  ibid, 

18.  The  dodiet  entriea  of  the  prothonotary, 
are  not  evidence  of  the  iMuing,  serviee,aiid 
return  of  a  writ.  They  are  merdy  mi- 
aotes  of  tbe  officer;  and  the  writ  itself, 
with  the  retam  endorsed  oa  it,  should  be 
prodoced.  t^sdL 

19.  When  a  deposHioo  is  to  be  taken  before 
a  justice  of  the  peace,  oo  iateriugatioriet. 
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it  is  hit  doty  to  pat  the  tnterrontoriet  te- 
panitely  to  the  witness,  and  obtain  a  dis- 


tinct answer  to  eaeh ;  and  if  the 
refuse  to  answer,  he  should  certify  that 
fact  at  the  foot  of  the  deposition.  If  these 
things  be  not  done,  the  deposition  cannot 
be  read  in  evidence.  ibUL 

90.  If  one  parij  prove  by  evidenee,a  witness 
to  be  interested,  the  witness  cannot  purge 
himself  of  the  intei^st  by  hb  own  oath. 

i6id. 

21.  A  release  by  a  tenant  in  possession  of  all 
his  interest  in  tlie  land,  will  not  make  him 
a  competent  witness  (or  his  landlord ;  be- 
caoso  be  is  interested  in  sopporthig  the  ti- 
tle, onder  which  he  holds  possession. 
Upon  the  same  principle,  evidence,  that 
the  title  is  vested  in  another  person,  will 
not  make  him  eompeUnt,  because,  if  the 
plnintiflT  should  reeover,  he  il  liable  to  be 
turned  out  of  posts  srion.  .  ilnd, 

99.  In  an  aetkm  otdebt  on  bond,  it  was  held, 
that  onder  the  plea  of  payment,  with  leave 
to  sife  the  tpccial  matter  in  evidence,  the 
defendant  mttht  prove,  that  the  plaintiff 
had  agreed,  that  certain  moniet  to  be  paki 

-  br  the  defendant  should  be  deducted  from 
the  amount  of  the  bond,  and  that  he  had 
paid  them,  without  having  givon  the  no- 
tice of  special  matter  required  by  the  11th 
rule  of  the  Court  of  Common  Pleat  of 
Columbia  County.  Brifmmy,Ker.      808 

33.  II  a  witness  reskle  out  of  the  state,  what 
he  swore  on  a  former  trial  between  the 
tame  partiei,  where  the  same  point  was  in 
iiMie,  may  be  given  in  evidence.  Magill 
▼.  Kav^fman,  S17 

24.  The  acts  and  dedaratkmt  of  tmttees  and 
agents  of  a  congregation,  in  their  ofBcial 
capacities,  both  before  and  after  its  ineor- 
poratMNi,  are  evklenee  against  thote  whom 
they  represent  But  their  confasskms, 
made,  not  in  the  tranaactkm  of  the  bnsi- 
ness  of  their  principal,  are  not  evidence. 

ikid. 

as.  A  warrant  was  taken  out  and  paid  for  by 
a  father,  in  the  name  of  his  sons,  and  on 
ejectment  brought,  the  question  being, 
whether  the  warrant  was  designed  by  the 
father,  as  an  advancement  to  his  sons,  or 
whether  a  trust  resulted  to  him ;  it  was 
deckled,  that  evidence  might  be  given,  of 
acts  of  ownership  on  the  land  by  the  fa- 
ther, and  of  declarations  to  explain  those 
acts,  in  order  to  rebut  the  presumption, 
that  the  Und  was  bteuded  as  an  advance- 
ment. Sanson  v.  Sampton,  399 

S6.  Where  the  qoestkMi  was,  for  which  of 
two  penons,  bearing  the  same  name,  a 
warrant  was  design^;  the  Court  hek), 
that  a  party  might,  to  shew  for  whom  U 
was  intended,  gire  in  evklenee  his  own 
acts  and  declarations,  down  «>  the  period 
of  its  date.    SimpMW^.  Hail  337 

27.  Recitals  of  mesne  conveyances  in  n  pa- 
tent, of  an  earlier  date  than  the  return  of 
n  survey  which  has  been  protracted  on 
paper,  tre  cvidenoe  to  ibew»  that  the  ia« 


terest  of  the  warrantee  is  vested  m  the 
patentee.    Biffgt  ▼.  Dvmmng,  348 

88;  The  rule  which  preckidet  a  mjui  from 
.  giving  evklenee  to  dettror  a  P^r*  to 
whUsh  he  has  given  credit  by  amxmg  his 
name,  is  confined  to  commercial,  negoci- 
able  instruments,  wtuaUtf  negodated  in 
the  ututd  course  of  bunneu.  Baird  ▼. 
Cochran,  397 

S9.  In  an  action  for  a  libel  on  the  pUintiff, 
contained  in  an  afBdavit  made  by  the  de* 
fendant  and  sent  lo  the  governor,  reUtive 
to  the  plaintiff's  offiouil  conduct,  m  an 
office  held  at  the  governor's  will,  the  want 
of  probable  cause  in  the  defendant,  may 
be  left  to  the  iury  as  evidence  of  malice. 
Gray  ▼.  Pentiatui.  490 

30.  The  proof  of  the  fact  from  which  malice 
is  to  be  inferred,  lies  on  the  olaintiff.  ibid, 

31.  Taking  a  warrant  for,  and  havbg  a  sur- 
vey made,  but  not  returned,  of  a  lest 
quantity  than  a  settler  is  entitled  to,  is  not 
conclusive  erklenoe  of  an  intention  to  aban- 
don the  part  not  included ;  it  is  a  circom* 
stance  which  may  be  explained.  Whe- 
ther or  not  there  has  been  an  abandon- 
ment, is  a  fact  which  the  jury  from  a  view 
of  the  whole  case,  are  to  determine.  Por» 
ter  V.  M'Hroy,  436 

33.  The  draft  of  a  deputy  surveyor  is  onlf 
prima  fade  evidence  of  the  situation  of  an 
adjoining  tract  for  which  it  calls  as  a  boun- 
dary.    Urahatn  v.  Moore,  467 

33.  The  declarations  of  a  party,  that  a  eon- 
tract  was  fair,  are  evidence,  but  not  oon- 
dusive,  that  the  transaction  was  not  frao- 
dufenL    Duncan  r.M'CuUough,      483 

34.  On  the  trial  of  a  feigned  issue  of  devitO' 
vit  vH  jumt  the  declaratkms  of  a  devisee, 
not  a  party  to  the  suit,  cannot  be  received 
in  evidence,  to  invalidate  the  mstrument 
set  up  as  a  Ust  will.    Btnard  v..  fVaUaee, 

499 

35.  A  witness,  to  refresh  hit  memory  may, 
with  the  content  of  the  partiet,  read  a 
copy  of  a  depoaition  to  which  he  hat  for- 
merly sworn.  But  if  the  contents  of  a  pa- 
per, purporting  to  be  a  copy  of  the  former 
depositk>n,  be  copied  into  the  deposition 
he  is  about  to  make,  and  he  swear  to  it, 
without  recollecting  at  the  time,  all  the 
matters  contained  in  the  former  deposi- 
tk>n,  it  cannot  be  received  in  evidence. 
But  the  answers  of  the  witness  to  the  ques- 
tions put  by  either  perty  at  the  time  of 
taking  the  last  depositu>n,  are  evkletioe. 

ibid, 

36.  Evidence  is  not  to  be  consklered  second- 
ary, unless  it  carries  with  it  an  Indicatkn 
that  better  remains  behind.  CuUnuhy, 
Gilbert,  5S1 

$7.  Receipts  by  third  persons  are  not  evidence 
to  prove  payments.  The  persons  who 
gave  the  receipts,  should  be  produced. 

ibid, 

38.  If,  after  the  plamtiff  hna  ekMed  his  evi- 
dence, without  having  made  out  soeh  a  ease 
M  will  entitle  him  to  reoover,  the  defend- 
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tat  cttet  teslifDoiij,  Che  phimtiff  11117  prt 
cridciice  to  rebut  that  of  the  defendMit, 
aUhoQ|h  by  doing  lo,  he  tupplirt  the  <fe- 
Imci  of  hb  case,  at  originally  prored.  ibid. 

EXECUTION. 
See  lirtoLTxvT  Law,  8,  S.     Ectati  Tail. 

EXECUTORS. 
See  AjmxirncB,  1, 8.    Acnow,  3.  5. 

1.  Ad  exreotor  b  liable  in  respect  t9aUthi 
iUseU  which  C9me  inU  hit  hatuttf  vhrther 
they  arise  in  the  eountjf  in  whieb  letters 
lestamentaiy  are  granted,  in  another  aoon- 
ty  or  sute,  or  even  in  a  foreign  eountry ; 
and  if  letters  testamentary  be  granted  m 
another  state,  as  well  as  in  this,  a  rait 
may  be  maintained  here,  before  the  set* 
tieroeot  of  any  administration  aoeoant  in 
the  other  state.  Swcarin^n*9  executor 
y.  Pendteton*»  execrttnx.  S89 

S.  Ifao  executor,  aAer  the  expiration  of  a 
year,  apply  the  assets  in  his  hands  to  the 
payui»*nt  of  legacies  or  distributive  shares, 
to  the  prejudice  of  a  creditor  of  whose 
elain\  be  had  no  notice,  it  b  a  devaatamt, 

ibid. 

9.  In  an  issoejobed  oothepleaof^jmeadmt- 
fvtiitria^  which  was  found  for  tne  plaintiflT, 
tbt-  jurr,  besidei*  finding  against  the  defend- 
ant on  Uie  issue  jotned,fmind  also,that  he  had 
wasted  the  goods  which  came  to  hb  bands; 
and  the  Court  beknr,  ordered  judgment 
fof  the  whole  amount  of  damages  and  costa 
to  be  entered  de  home  tettatorie  ti^  &c., 
€t  n  nail,  de  bonit  pr9priit  of  the  defend- 
ant. IMd^  that  no  issue  being  joined  on 
the  wasting  of  the  testator's  goods,  what 
the  jury  found  on  that  subject,  was  unau- 
0iorised, and  that  eonsequently,  the  jodg- 
ment  was  erroneous.  ibid. 

4.  When  the  Terdiet  b  for  the  plaintiff*,  on 
a  plea  of  plene  admmUtravit,  the  jndg- 
inent  for  all  boi  the  costs  b  de  heme  teeta* 
toiit.  If  howeTer,  on  rach  a  judgment  a 
feri  fadat  be  iswed,  it  b  the  duty  of  the 
sheriff;  unless  Koods  of  the  tesutor  be 
shewn  by  the  defendant,  to  return  a  dewu' 
taroUt  which  the  defendant  is  estopped 
ixHD  denying,  because  the  Terdiet  b  con- 
clusive that  assets  were  hi  hb  hands  at  the 
eommeneement  nf  the  suit  iHd, 

EXEMPTS. 

See  MiUTiA,  1.  S,  4. 

EX  POST  FACTO  LAW. 

See  Act  of  Assdcblt,  1 . 

FEES. 

1.  The  26th  section  of  the  fee  bill  of  88th 
>lsrch,  1 814, does  not  tafce  away  the  right 
to  compensatory  fees,  for  semces  perform- 
ed before  the  passage  of  that  act,  where 
such  fees  were  by  taw  allowable.  Xevyv. 


The  Cemmimangn  ^  Jf^nikumberktnd 
CmnOff.  891 

8.  Fees  for  every  service  peirbrmed  \n  an 
officer,  whether  mentioned  in  the  table  of 
foes  which  esiated  prior  to  the  aet  of  1M4^ 
or  not,  cannot  be  allowed,  bat  it  aeems, 
that  some  eompensatory  fees  sanetioaed 
by  aneient  usage,  may  be  legally  charped. 


3.  ProtboMtaries,  registers,  reeordert,  and 
clerks  of  the  Oipbaoa*  Cooft,  are  not  en- 
titled to  be  paid  by  their  retpeeiive  eoQn- 
ties  for  ofliee  rent  or  fuel,  prior  to  the 
ereetlM  of  the  poMie  oAoes,  nor  fbrfoel, 
since  their  ereetioa   Lgean  v.  Adame,  445 

4.  Prothonotartes  are  entitled  to  be  paid  by 
the  county  the  ezpenae  of  givrognoiioe  by 

e  advertisement,  wlmi  the  acts  and 
b  of  the  assembly  come  mto  tbeir 
and  alaa  ike  pnee  of  the  book  in 
which  receipts  are  mreeted  to  be 


litMn  each  person,  to  whom  they  defiver  a 
eo|^  of  theaetsorjoamals;  bottherare 
entitled  to  no  other  aUowanees  m  reutioo 
to  thb  business.  ibid. 

%.  Prothonouries  are  entitled  to  no  feea  for 
receiving  and  filing  the  retnma  of  diatrwl 
and  general  elections,  and  transmitting  eo- 
pies  of  the  said  returns  to  the  aearetaiy  of 
the  Commonwealth;  nor  for  performing 
the  same  aerviees  in  relation  to  the  eleetioa 
of  President  and  Vice  Pmideiit  of  the 
United  Slatesr  nor  for  fiUag  the  oaths  of 
the  persons  elected  coutj  couimissipngrs, 
and  making  oat  and  deiiveriog  to  the  per- 
sons so  elected,  eertifieates  agreeably  to 
law ;  nor  for  entering  the  appoiatasent  of 
auditDrs  for  aetthng  the  pahlie  aacoooti  of 
the  county ;  hot  they  are  entitled  to  fees, 
for  filing  the  reports  of  the  auditors,  ikid. 

6.  ProthmKitariea  are  not  entitled  to  anj 
fees  for  entering  the  appoinlmenCs  of  ageott 
of  the  general  eleetkm,  for  the  diff&ent 
election  dIstricU;  bat  thc^  are  entitled  to 
fees,  for  giving  notices  under  seal  to  the 
Mients  appointra  ibid, 

7.  Protboootaries  cannot  i^ecoverof  thecoon- 
tjr,  feea  in  soits  brought  00  forfeited  recog- 
nisances, at  the  time  when  the  asonev  re- 
covei^  in  such  suits  was  to  be  paid  into 
the  treaaory  of  the  Commonwealth.  sML 

FEE  SIMPLE. 
See  Estate  Tati. 

FEIGNED  ISSUE. 
1.  A  writ  of  error  lies  on  a  judgment  of  tho. 
Conrt  of  Common  Pleas,  in  an  issue  fram- 
ed under  the  rapplement  to  the  aet  for 
offering  compensation  to  Pennsylvania 
claimants  of  certain  lands,  within  the  aa^ 
venteen  townships,  tec.,  passed  March 
SOth,  1810,  notwithstanding  the  aet  de- 
clares, that  the  judgment  and  decree  oC 
that  Court  shall  be  final.  Mmrt  ▼.  JO* 
bright.    The  Same  v.  Cook.  831 

8.  In  framing  rach  an  issue,  the  Coort  of 
Common  Fleas  are  to  proceed  aecordjng 
to  their  own  judgment;  and  U  is  not  ma* 
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tertel  vbo  ire  the  ptrtiet  to  the  iaoe, 

}>iaviJed  the  mattert  io  eootrorenj  be 
airfj  brought  to  trwi.  ibid. 

3,  The  jury  in  an  iiMie  to  framed,  are  to  find 
generally  lor  the  plaintiff  or  defendant* 
and  a  ?erdiet  finding  the  tarns  due  to  eaeh 
party,  is  bad.  iM. 

FEME  COVERT. 
See  AcKaowLBneXBHT,  1. 

FOREIGN  ATTACHMENT. 

1 .  The  Court  will  oot  order  the  gamidiee  io  a 
foreign  attachment,  to  answer  interroga- 
tories filed  under  the  aet  of  88th  Septem- 
ber, 1789,  before  the  return  of  the  sctiw 
facia*  agamst  him.  The  interrogatories 
may  be  serred  with  the  tcire  faciat,  and 
if  the  garnishee  makes  any  delaT  in  an- 
swering them  after  the  return  of  the  writ» 
the  Court  will  make  sueh  order  as  win  ac- 
eelerate  the  plaintiff's  reeorenr.  Oom- 
mond  V.  Trwtee*  of  the  late  JBank  of  the 
United  Statei.  147 

S.  The  Court  dissolred  a  foreim  attach- 
ment, beeaoae  the  plaintiffs  aindavit  stat- 
edy  that  the  defendant,  in  consideration 
that  the  phihttiff  wouM  forbear  to  sue  him 
for  six  months,  promised  to  pay ;  without 
averring  that  he  did  forbear.  MoUet  ▼. 
Fofuera,  543 

3.  It  is  oot  neeessary  that  the  plaintiff,  in  a 
foreign  attachment,  should,  oefore  the  ts- 
mm^"  of  executumt  give  seeuri^  for  the 
restoratioQ  of  the  goods  attached,  if  the 
defendant,  within  a  year  and  a  day  should 
disprove  the  debt.  He  has  until  the  sale. 
Fitch  ▼.  ii^ett.  557 

k.  The  death  of  the  defendant  in  a  foreign 
attachment,  after  final  judgment,  does  not 
dinolfe  the  attaehment.  But  the  plain- 
tiff must  give  seeority  to  the  representa- 
tives of  the  defendant,  who,  withm  a  year 
and  a  day,  maTeome  into  Court,  and  pro- 
ceed by  writ  ot  tc^/iiciaty  <uf  dtff^ro&an- 
dum  aebitum^  which  puts  the  plaintiff  to 
proof  of  his  demand,  and  lets  the  repre* 
sentatires  of  the  defendant  into  a  full  de- 
fenee.  ibid, 

FRAUD. 

See  EJBCTMBvr,  1.    ImwaLTon  Law,  S,  3. 
EmoarcB,  33. 

Where  a  eontraet  is  in  itself  fraudulent,  it  Is 
void,  and  cannot  be  confirmed  by  any  sub- 
sequent decbrations  or  acts,  by  which  iu 
fairness  is  acknowledged,  thmcan  v. 
MCuUot^h.  483 

GREENSBURO,  BOROUGH  0F« 
SeeTAZBB,  1. 

GUARDUN  AND  WARD. 

1.  A  ward,  soon  after  airiving  at  age,  being 
in  bad  health  and  anxious  to  remove  to  a 
milder  elimato,  had  a  settleaeiit  with  his 


gnardkn,  neeived  the  bahmee  in  his 
bands, and  gave  him  a  receipt  in  foil; 
without  which  the  guardian  refused  to  de- 
liver up  the  papersheloneing  to  the  estate. 
Beld,  WMi  the  receipt  in  nilT  was  not  con- 
clusive, and  dkl  not  stand  In  the  way  of  a 
new  settiement  under  the  auti^ority  of  the 
Orphans'  Court,  though  there  was  no 
fraud  or  circumvention.  Stuf^o  executon 
V.  £ame$,  118 

8.  Where  a  guardian  uses  the  money  ef  his 
ward,  or  neglects  to  invest  it  at  proper 
times,  he  is  chargeable  with  interest;  and 
a  reasonable  rule  is,  to  strike  a  balance  of 
the  mooev  in  his  hands  at  the  end  of  every 
six  months,  and  chai^  him  with  simple 
interest  on  it,  altowing  a  reasonable  sum 
to  remam  in  his  hands,  to  meet  eonUncent 
expenses.  Sid. 

3.  A  guardhui  is  not  entitled  to  commissions 
on  sums  charged  aninst  him  for  interest, 
beyond  what  was  charged  m  the  settle- 
ment made  with  the  ward.  ibid, 

4.  Commissioos  are  not  to  be  dedueled  at 
the  foot  of  the  aeeonnt,  but  from  time  to 
time  as  the  services  for  which  they  are 
chargeable  are  rendered.  ibid. 

GUARDIANS  OF  THE  POOR. 
See  Souiim. 

HABEAS  CORPUS. 
SeePmmxaaB. 

HIGHWAY. 
See  RoAna,  4. 

IMPROVEMENT. 
See  Dfiscsirr,  1 .    WARRAirr,  8, 3. 

1.  The  general  rule  is,  that  tiMs  labour  of  a 
minor  son  will  enure  to  the  use  of  the  fe- 
ther,  but  if  a  fether  permit  hto  son  to  im- 
prove and  settle  on  a  tract  of  land  for  his 
own  use  and  benefit,  his  title  is  the  same 
as  if  he  had  been  of  age  when  he  comr 
menced  his  improvement.  Galbraitky. 
Black.  807 

8.  Where  a  warrant  refen  to  an  nnprove- 
ment,  and  mentions  a  particular  day  firom 
which  hiterest  is  to  be  paid  on  the  pnvp 
chase  money,  it  Is  not  neeessaiy  for  the 
warrantee  to  prove  an  improvement  on 
that  day ;  he  may  give  evidence  of  an  im- 

Srovement  at  any  time  subsequent  to  it, 
at  prior  to  the  issuing  of  the  warmt. 
Bumee  v.  MFaiHane,  ASff 

3.  A  warrantee  cannot  give  evidence  of  an 
improvement  made  at  any  time  prior  to 
the  day  mentioned  in  his  warrant  for  the 
commencement  of  interest,  even  whera 
the  board  of  property  have  decided,  on  a 
caveal  entered  against  the  acceptance  of 
the  survey  made  on  his  warrant,  that  his 
title  originated  in  a  settlement  made  by 
another  person,  at  an  earlier  period,  and 
have  directed  a  patent  to  issue  to  him  in 
virtue  of  that  settiement  ibid. 
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INUENTURfi. 
See  NwBo  ahv  Mulatto^  1. 

INDICTMENT. 
See  Cons,  S.  5. 

1.  What  coottJtQtes  a  good  form  of  Endiet- 
ment  for  wUing  tpiritous  liquort,  withoat 
lieente.    The  Comrnompeatth  v.  Btdrd, 

HI 

S.  An  inidietmcDttUtingilhat  the  defendant 
feloniously  stole,  took,  and  earned  away^ 
"■uodry  promiisoiT  notes  for  the  pay- 
ment of  money,  of  the  Talue  of  80  dolfartf 
of  the  goods  and  chattels  of  A,  B,"  it  too 
▼ague  and  uncertain.  The  notes  should 
be  more  partieularly  described,  and  it 
should  be  set  forth,  that  the  money  was 
unpaid  on  them.  Stemart  f.  The  Corw 
monweaUK  194 

5.  In  an  indictment  for  adultery,  it  Is  not 
necessary  to  sute  the  township  in  which 
the  defendant  resided,  when  the  oflTenoe 
was  conunKted.  Jhmcan  ▼.  The  Com^ 
mmtweaUh.  440 

INSOLVENT  LAW. 

1.  A  dlsBharge  onder  the  faiMlfeiit  lain  of 
this  slate  is  valid,  thoagh  the  petitioner  do 
BOt  mention  in  the  list  of  creditors  return* 
ed  to  the  Coort,  the  name  of  the  plaintiff 
at  whoae  suit  he  Is  imprisoned ;  provided 
he  has  gW^n  the  notice  prescribed  by  the 
Court.  The  Comm&nmeaUh  v.  Common.  8 

3.  Where  goods  had  been  assigned  by  an 
insolTent  debtor  under  the  act  of  96th 
March,  1808,  but  remained  m  his  posses- 
sion, with  the  permission  of  the  assignees 
for  more  than  eight  years,  it  was  held, 
that  they  were  not  liable  to  an  exeeutloo 
fibr  a  debt^Dootracted  privr  to  the  assign- 
ment, and  due  to  a  creditor  who  had 
tigiied  a  letter  of  license  exempting  the 
ileblor  from  suits,  and  bis  property  from 
exeoutions,  during  the  term  of  seven  years 
after  his  discharge.  fVagery.MUUr.  117 

3.  It  seeroc,  that  such  leng[th  of  possession 
would  be  fraudulent,  with  respect  to  a 
debt  contracted  <|^  the  discharge,  ibid. 

4.  If  the  Court  appoint  more  than  one  trus- 
tee und^r  the  2d  section  of  the  act  of  the 
S6th  March,  1814,  and  only  one  give  bond 
agreeably  to  the  Sd  section,  he  cannot  ex- 
ercise the  duties  of  his  trust,  and  conse- 
quently, an  action  brou^t  by  him  alone, 

I  be  maintained,  eark  v.  Qraham, 
549 


INSURANCE. 
goods  at  and  from  St. 


Tho- 


mmH  to-Laguira,  and  hack,  «*  warranted 
by  the  asnred,  free  from  anT  charge,  da- 
Mage  or  losa,  which  may  arise  in  eoose- 
qaeaee  ef  seirare  or  detention  ef  the  pro^ 
petty,  for,  or  on  aecount  of  any  illicit  or 
prohiWled  trade."  The  vessel  waa  cap- 
tured by  a  Spanish  privateer,  within  half 
a  league  of  the  Sptniib  eoMt>  and  rather 


■Mre  than  a  league  from  Laguira,  and 
carried  into  Porto  Cabello,  where  the 
goods  were  condemned  under  the  deeree 
of  Araigaes,  of  the  19th  Febniary,  1109, 
whMi  adopted  the  Berlin  decree  of  the 
SIsc  November,  1806,  forbidding  trade  ia 
British  merchandise,  and  deelarine  all 
merchandise  beloogins:  to  England,  or 
eomins  from  its  maninaetoriea  and  colo- 
nies, lawful  prize.  BMd.  that  this  was 
not  a  loss,  by  seisare  for  iHieit  or  prohi- 
bited trade,  .within  the  meaning  of  the 
warranty.  Ftatdel  ami  anotker  v.  The 
^hdodx  Intwronce  ijempany,  99 

INTEREST. 

See  GuAmsiAV  avd  Waui,  9.  5.    Conrrr 
GtaaamtarmA,  1.    IiiPiovmsyT,  1^  3. 

INTESTATE  LAW. 
See  DncoT,  1. 

JUDGMENT. 
See  EzacuTOBs,  3,4.    Wnr  or  Enom,  2. 

JUDGMENT  BY  DEFAULT. 

SeeCoi7]iT,1.5. 

The  Couit  reversed  a  judgment  by  defiusit, 

entered  under  the  5th  section  of  the  act  of 

21st  March,  1806,  prior  to  the  time  allow. 

ed  by  the  act  for  the  defondanfii  appear- 

Wingeriv.CmrnOL  937 


JURY. 
See  Vbbmct,  1.    Svbtbt,  9l 

JUSTICE  OF  THE  PEACE. 
See  Afpiak,  1 , 3.    Ettbivcb,  19. 

1.  Before  the  act  ef  SOth  Maro^  1810,  it 
was  not  necessary,  that  the  canaeof  aetion 
sbeuld  be  entered  in  the  doclett  of  a  jua- 
tiee  of  the  peace.  Ifit  appeared,  that  the 
ease  waa  withia  bis  jorisdietiea  it  was 
enough.    Xove  v.  Ewion.  269 

2.  The  divisioa  of  a  township  does  not  va- 
cate tbe  commissions  of  thejustiees  of  the 
peace  of  the  district.  The  Commsnmaltk 
V.  7^  Sheriff,  &c.  of  J^orthwnberktnd 
county,  275 

3.  The  offices  of  justice  of  the  peace  aad 
associate  judge  of  the  Court  of  Commoa 
Pleas   are   not  incompatible  with  each 


LANDLORD  AND  TENANT. 

See  EriDBVcB,  11. 

1.  A  tenant,  who  endeavours  to  deprire  his 
hmdlerd  of  the  benefit  of  possession,  under 
a  fraudulent  pretence  of  giving  it  up,  is 
still  to  be  considered  as  a  tenant,  and  oaa- 
not  d«^od  himself  against  his  laifedlord,  in 
an  gectroent  broueht  to  recover  poases- 
sk>Q.    Orakam  v.  Moore,  417 

2.  A  person  who  comes  into  poasessioa  un- 
der a  tenant,  is  ia  no  better ^oaditiaa  tea 
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the  tenant  htmaelf,  *nd  etnnot  defend  his 
pOMeaeion  against  the  landlord.  ibid. 

LEASE. 

If  a  lease  be,  •*  of  all  that  tract  of  land 
situate ,  &e.  supposed  to  oontain  -—  acres, 
more  or  less,  now  in  the  oecnpan^  of  A, 
B,;"  and  A,  B,occapy  more  land  than 
the  quantiCj  expresiea,  lTin|r  on  both 
sides  of  a  line,  alterwards  in  ospote  with 
his  lessor,  it  is  a  leaie  of  all  that  be  ia  in 
possession  of.    Hail  t.  Powel.  456 

LEGACY. 

See  Acnov,  ^  3.    EtTATB  Tail. 

LETTERS  OF  ADMINISTRATION. 
See  RMianE'k  CoumT,  1, 8. 

LETTERS  TESTAMENTARY. 
See  EticvTOBt,  1. 

UBEL. 

See  Eviosvcx,  89,  SO. 

LLMITATIONS— ACT  OP 

1.  A  title  bj  warrant  and  warwej,  without 
patent,  is  within  the  act  of  liinitatioos  of 
86th  March,  1785,  and  is  barred  by  an 
adverse  possession  of  twenty -one  jears. 
M'CMf  y.  The  Trutteea  of  Dickenton 
Collet^,  302 

8.  The  general  rale  is,  tbat  after  a  sale  of 
land,  and  before  a  conveyance  of  the  legal 
title,  the  vendor  is  the  trustee  of  the  ven- 
dee, and  the  act  of  limitations  will  have  no 
operation.  But  where  tlie  vendor  disavows 
the  trust,  and  after  having  delivered  pos- 
seision  to  the  vendee,  ntakes  a  lease  to  a 
third  person,  in  opposition  to  the  title  of 
the  vendee,  and  the  lessee  enters  and  holds 
pOBScFsion,  the  jury  may  presume  a  dis- 
seisin {  and  if  the  vendee  snfl^r  twenty- 
one  years  to  elapse  without  proseeuting  his 
claim,  it  will  be  barred  by  the  act  of  limita- 
tions.   Pipher  y.  Lodge,  310 

3.  Ifthe  rightful  owner  of  a  tract  of  land,  is 
in  actual  possession  of  a  part,  he  Is  in  con- 
structive and  lc;gal  possession  of  the  whole, 
unless  he  is  actually  disseised ;  but  if  a 
roan  enter  wrongfully,  into  the  possession 
of  another,  his  possession  does  not  extend 
beyond  his  actual  enclosures  and  improve- 
ments, and  the  statute  of  limhatlons,  will 
protect  no  other  possession.  EaUw,  Pow- 
ell. 456 

LOTTERY. 

A  lottery  for  (he  disposal  of  land,  is  within 
the  prohibition  of  the  act  of  17th  Pebru- 
arjr,  1762 ;  and  no  action  can  be  sustained 
for  the  price  of  a  ticket.  SHdenbender 
V.  Chariet^  ^dminirtratmt,  151 


MAINTENANCE. 

After  a  pardon  of  the  eHme  of  adultery,  the 
Court  may  proeeed  to  make  an  order  for 
the  maintenance  of  the  bastard  ehild, 
which  was  the  fruit  of  the  adultery.  Dun- 
can V.  The  Commonmeaith.  44^ 

MANDAMUS. 
See  Comrrr  CownssioirBBs,  1.  4. 

MILITIA. 

1.  In  order  to  be  entitled  to  be  placed  on  the 
'  exempt  list,  under  the  8d  section  of  the  act 
of  19th  March,  1816,  it  is  not  necessary  that 
any  positive ,affirmative  aet,should  be  done, 
expressive  of  a  desire  not  to  be  enrolled ; 
every  person  who  does  not  expressly  de- 
clare whether  or  not  he  wishes  to  be  en- 
rolled, is  to  be  considered  as  an  exempt. 
The  CommomoeaUh  v.  jComman.         8  3 

8.  The  proceedings  of  the  court  of  appeals, 
on  matters  submitted  to  them  aciMMrding 
to  law,  cannot  be  questioned  in  this  Court 
on  a  habeat  corfnte,  ibid, 

8.  The  jurisdiction  of  the  court  of  appeal, 
extends  to  eases  of  exempts,  who  are  en- 
titled to  be  heard  before  that  court,  ibid. 

4.  If  a  person  who  is  intitled  to  be  placed  on 
the  list  of  exempts,  be  returned  as  an  en- 
rolled mflitia  roan,  with  a  fine  imposed  on 
him  for  non-attendanee  at  parade,  and  he 
do  not  appear  before  the  court  of  appeal  to 
claim  his  privilege,  in  consequence  of 
which,  he  is  returned  by  the  president  of 
the  Court  to  the  brigade  inspector,  in  the 
list  of  persons  whose  fines  have  not  been 
remitted,  his  case  is  to  be  considered  as 
having  been  before  the  court,  and  a  judg- 
ment pronounced  upon  it ;  and  it  being  a 
matter  within  their  juinsdiction,  their  sen- 
tence is  conclusive.  ibid. 

5.  A  warrant  directed  by  the  brigade  inspec- 
tor to  a  constable,  commanding  him  to 
levy  the  fine  for  non-attendance  at  parade, 
on  the  goods  and  chattels  of  the  delin- 
quent, and  for  want  of  such  goods  and 
chattels,  to  take  his  body  and  convey  hhn 
to  prison,  there  to  be  keft,  until  thejirte 
and  cotte  arepaidt  is  bad  ;  the  23d  aection 
of  the  act  of  88lh  March,  1814,  only  an- 
thorising  in  such  cases,  an  imprisonment 
for  not  leu  than  onCy  or  moretfian  two 
month*,  at  the  discretion  of  the  field  offi- 
cers of  the  regiment,  to  which  the  delm- 
Quent  belongs.  ibid. 

6.  It  seems  that  if  the  fiekl  officers  of  the 
regiment,  before  any  warrants  are  issued, 
were  to  determine  the  period  of  imprison- 
roent  in  the  case  of  each  deKnqoent,  a 
warrant  eommaodmg  a  constable  to  levy 
oo  propem  if  to  be  found,  but,  if  not,  to 
imprison  the  delhiquent  l^r  the  time  di- 
rected by  the  field  officers,  with  a  recital 
that  the  said  officers  had,  in  pursuance  of 
the  act  of  assembly,  dbected  the  impri- 
aonment  to  be  for  sueh  a  tnne,  would  be 
rod.  ibid. 
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OVEBPLiUS. 

offttfactorii^i 

•ooveyed  to  B.  ft  D«t  cT  it,  4e- 


tfcMHli<faeto<gt»^  •BfttotoftJiUKMiH  Ivi^q^  wMdeivcrathy  the  motor  to 

-yqtfccr  Stoto;  wMha  iiuiuitot  ■■  tod,  ^.£^.2  ^  hii  wklov  laer  hii daHu 

Vmtmm  km  —gtermpriinij^^toflnier  After  Ae  ^edt  of  koili  tfce  p»Btor  «irf 

to  iQ^irl  fcit^iatofC      7*»  Ciiiiiiiiii  — MH-e.  i^  ihiftoeB  feftrs  iller  tlie  e»e- 


PASDON. 
8eeCom,S.    MAORxaAVCB. 

KEW  TRUU                                      PAiffiNT  AND  CHILa 
The   Ctort   ptototo  Ae  po^  of  tottiif  ^_, ^  ^ 


oaoctoOto  <'««yj!;^_^rgj^':5^^  PABQL  EVIOBNCE. 
it  MMt  W  a  rwk  to«vto  MOMe  them  to 

oxeNvetlMit power.   TlMrefcre ia as ac-  SeeBniBiCB^S. 

tkm  far  the  iftiwiBBftahMee  of  prooeto,  the  p^  fnamnf  b  ftdaiMUe  to  iir 

•"*^5^iiS^?r£f1S^  5L3h  ftaktoftwftteroowtothro^thegrtort- 

verefftiriTMbauttedtothejOiy.ftltMMn  JumA  k«^  mmmm  aiMl  d^^M.  a  verbal 

«|M7Coai&feredtheda».Ctoaaae«aS-  i^Si^  ^T^IL^  iS^SiiirSe 

lyhish.    fitoi^rT.fraf.                      If  JStito,  far  their  tootoalaBeototoodttioa, 

^.rv«..r.e  ftkeriBf  tho  roato  of  the  wtoer  conne : 

NOTICE.  profMadthe  ^reemeat  hat  heea  carried 

See  laaaLTMTT  Lawb,  1.      Atomaaarr.  atoeieet.    J^ Fnrtw.  Le  Ente.    9iL 

__..>^_^  See  OvcAya  Co««t. 
OFF1CBS. 

SeeJcsncmorTuPKACByS.  PABTNEES. 

OEPHAK^COUBT.  a^Vmmm^S^l,-L 


Oaepartaer  canaotbiad  hit  eo-partaer  by 

MBKftaotelathe  naaae  af  the  firm,  far 

to        lit  ova  prirate  debt.    Bmrdw.  CnAio*. 


See  Aa«umi«Aiiog  Accoroff,  U  ^^ 

AdccreeoftheOrphaaliCoart  irfiMjte        lit  ova  private  debc    Bmrdw.  C^ckram, 
eoafinaaaiaqoiikkia  tor  thepartitioaor  ^^ 

bnda  awler  the  iateatHe  lav,  aad  KCte 
aride  the  proeee£afS  hi  uoateipiraen  m 


aaide  the  proeee£afS  hi  uoateipiraen  3 

the  cthihiiU  of  ft  paper,pa>portiac  to  be     8ecBTnBrc».7.  ST.  Acrar  A«BBBII,«. 

thelaatviUofthepenoavfaoifiedteiaed,  ^^ 


PATENT. 

Ihe  valUil^  of  which  had  aot  bcea  tned 

oader  aa  Me  di^^f^  ^.*f.?!?fi*  PENAL  LAWS. 

Coart,  waa  afinaed  by  dut  Cooit,  aoc-  

vithkaadiDf  the  hein  al  hiv  had  reevfcr*  See  Aetum,  L   rwuaXK 
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PLEADING. 

S—  CoitpoRATioNs,  8.    EriDswcE,  13.  82. 
BjBcnmiT,  5.    ExBquTOBy  S. 

1.  €oveitiire»  after  the  bringing  of  the  suit* 
cannot  be  pleaded  after  a  plea  in  bar,  un- 
lets it  took  plaee  after  the  plea  in  bar;  in 
which  caae  it  roar  be  done.  Dot  the  defend- 
ant must  not  aoror  a  continoance  to  inter- 
yeoe  between  the  happening  of  this  new 
matter  or  its  eominK  to  hb  knowledge, 
and  pleMUng  it    JViUon  ▼.  flbrntftoa. 

S38 

51.  The  plaintiff  is  not  bound  to  i«pl]r  to  a 
plea  m  abatement  put  in  oat  of  time. 
Therefore,  if  the  cause  be  tried  on  the 
ftrmer  ple«B»  though  no  issoe  be  joined  on 
a  plea  in  abatement^  it  is  not  error,    ibid, 

POSSESSION. 

See  Ljxitatiovs,  Act  or,  a   Tmmuamsol, 
Laxulsad  ahb  Tsvast,  1,  % 

PRACTICE. 

See  FoABiur  ATTATcamrr.  Etibmcs, 
88.  dS.  JuDoviBT  BT  Defaitlt.  Gourt» 
3,4. 

I.  In  a  criminal  ease,  the  Court  will  reeeitu 
a  motioo  b  arrest  of  judgment  at  anj  time 
during  the  Term.  The  CmmnmmeaUh 
^.TUghmaiu  187 

8.  On  a  rule  to  shew  cause  of  aeOoo.tbis 
Court  will  not  receire  supplementary^ 
affidafits.    Eldridgt  r,  BtA^tmn.      Si8 

PRIVILEGE. 

When  another  Court. has  refused  to  dis- 
charge one  of  its  own  suitors  from  arrest, 
on  the  ground  of  priTilege,  this  Court  will 
not  reliere  on  htAeat  cvrpuM,  The  Cmn- 
monweaiih  ▼.  HamMghL  '     148 

PROMISSORY  NOTE. 
SeePABTvnSyl. 

1 .  Promlsaoiy  notes  in  the  nature  of  bank 
notes,  issued  bjan  unincorporated  asso- 
ciation, after  the  act  of  81st  March,  1814, 
and  prior  to  the  act  of  88d  March,  1S17, 
are  recorerable  in  a  suit  against  the  mem- 
bers of  the  association,  as  partners.  Jk99 
▼.  fVertt.  356 

2.  Though  such  notes  contain  a  promise  to 
paj.  <*  out  of  their  joint  funds  according 
to  tlieir  artieles  of  association,''  yet  the 
members  are  personally  liable.  ibid. 

S.  If  the  maker  of  a  promissory  note  b  not 
to  be  found  when  the  note  becomes  due,a 
demand  on  him  of  payment  is  not  neces- 
sary, in  order  to  charge  the  indorser.  But 
it  is  necessary  to  prove,  either  a  demand, 
or  due  diligence,  in  endeavouring  to  make 
a  demand.     Duncan  ▼.  J>i*CuUmtrh, 

480 

4.  It  b  not  hicumbeot  on  the  indorser  of  a 
promissory  note,    to  ;diew  the   holder, 

,    where  the  maker  is  to  be  found.       ibid. 

Vol.  IV.— 4  E 


RECOGNISANCE. 
See  AtTBAL,  4.    Fbbs,  5. 

RECORD. 
See  Ettdxkcb,  18. 

REGISTER'S  COURT. 

1.  The  Register's  Court  have  a  right  to  re- 
voke letters  of  adminbtration  granted  to  a 
person  not  entitled  to  them,  and  direct  to 
whom  new  letters  shall  issue.  Stoever 
V.  Ludtaigr,  801 

8.  A  decree  of  the  Register's  Court,  revok- 
ing letters  of  administration,  and  dn^ctiog 
them  to  issue  to  another  person,  which 
decree  has  been  appealed  from  by  the 
administrator,  does  not,  while  the  appeal 
b  pending  and  undetermined  in  the  Su- 
preme Court,  suspend  his  power  to  pro* 
ceed  in  the  recovery  of  debts  due  to  hb 
intestate.    ShauJIer  if .  Stoever.         808 

ROADS. 

1.  The  act  of  86th  March,  1808,  respecting 
roads  in  Moiramensing,does  not  repeal  or 
interfere  widi  the  general  road  law  of  6tb 
April,  1808, as  re^^ects  that  part  of  Mcjr- 
amcnsing  township  which  is  embraced  by 
the  act  ^1808.  Gate  of  the  Boad  from 
Fitxwater  otreet,  ^c.  106 

8.  The  CouK  will  not  onash  the  proceed- 

.  ings  in  a  rand  esse,  because  one  of  the 
viewers  sirned  the  report  by  a  different 
snmame  from  that  by  which,  through  a 
clerical  mistake,  he  was  named  in  the 
certificate  of  appointment.  ibid. 

Z,  The  Quarter  Sessioos  having  confirmed 
the  report,  thb  Court  will  presume  that 
they  were  satisfied,  that  the  persons  who 
signed  it,  were  the  same  as  those  who 
were  appointed.  ibid. 

4.  In  common  parlance,  (he  word  **  eireef* 
u  equivalent  to  the  word  -highwa^.^* 
Therefore,  if  the  petition  be  for  a  sfns e/, 
and  the  report  of  the  viewers  be  of  a 
eireet^  ihe  proceedings  are  not  vitbted 
thereby.  A  substanlial  compliance  with 
the  act  b  all  that  U  required.  ibid. 

5.  The  Court  will  quash  the  proeeedinn  in 
a  road  case,  where  one  of  the  origtnaT  pe- 
titioners b  appointed  a  reviewer.  Cote 
of  the  Road  from  M^Claytburg^  &c.  800 

SALE. 

See  AFfKOTiD  Pifxb.    LmtTAiioirt,  Act 

or,  8. 

SCIRE  FACIAS. 
See  FoBiioa  Attacbhbmt,  8. 

SET-OFF. 
See  Etiosvcb,  13. 

^  SETTLEMENT. 

SeelKF10TBIBVT,3.     WABBABTAHBStm^ 

TIT,  3.    Wabbant,  8, 3. 
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SBERIPFS*  SALE. 
See  En'ATi  Tail. 

SOLDIER. 

Tht  act  of  CongreOT  of  16th  Maivh.  1808, 
prahibicinf  the  arreuoT  aoldienfor  mj 
debt  «.ider  the  «am  of  fwrnty  doHai% 
eootmated  before  etili«ti»ei»t,  or  fbr  aajr 
«iebt  cODtTMled  after  enlirtmeiiC,  does  not 
oxtemi  lo  a  aokUer  eomroitted  by  M  alder- 
na»  for  vaoi  of  •eeohty  to  apfwar  at  the 
Major's  Goon  to  anever  a  ebary  of  hav- 
i^gdeaerted  hie  wife  and  fimily,  and  left 
thea  a  obafgr  on  the  xqardiaiia  ol  poor. 
Tke  C&mmftmeaUh  <  The  Keeper  of  the 
JtAvf  PhikM^U.  505 

STATUTE. 
See  AcTio!r,  1. 


SUPERSEDEAS. 
Seo  Wbit  or  EmIob,  L 

SURVBY. 


Wab- 


See  ETnrnmt,  16.    OrtSFUTt,  1, 
BABT  Axu  Summ^  1,  3,  3. 

mAJTT,  1. 

1.  Great  regard  b  to  be  paid  to  the  return 
of  a  deputy  aurreyor,  and  even  slight  eri* 
denee  of  lioet  or  eomert  marked,  wiH 
jiMtitfy  ^  jurr  hi  pretumin|,  that  the  tor- 
vey  vat  made  aa  retomed ;  bat  the  nm- 
ning  of  one  line  ooly  it  not  tofilaient  to 
eatabliah  a  return  of  aapf  ey.  Fv^[qU  ▼. 
Cmw.  »3 

%,  Where  the  eoones  and  distaneet  ez- 
preaied  in  a  retom  of  tarvey,  differ  from 
the  natural  and  artifieial  boondariet  on 
ibe  ground,  the  latter  are  to  pre?ail:  nn- 
Ie»  land  hat  been  intentionally  thrown 
out,  which  b  a  faet  lor  the  jory  to  decide. 
BoXl^.Pvwd.  i56 

TAXES. 

1.  The  borgettet,  ke.  of  the  borongh  of 
Grcenaburg,  in  the  county  of  Weatroore* 
land,  have  no  aathority  to  aaieat  and  lefy 
a  tax  on  the  public  pronerty  bekmgiog  to 
the  county,  aituate  within  the  limitt  ot 
tha    borough.      Piper  t.   Stf^«r. 

2.  It  seems,  that  the  property  of  counties  b 
not  taxable  for  city  or  borough  pnrpoaea. 

TOWNSHIP. 
See  JtTffncs  or  tb«  I^ucb,  8.     Ihbict* 

TRESPASSER. 

If  the  proprietor  of  a  tur? eyed  tract,  pastes 
over  hb  line  and  outs  wood  on  the  vacant 
land  of  the  Commonwealth,  he  not  otolj 
acquires  no  title  to  the  vacant  land,  but  is 
to  be  considered  as  a  trespaser.    If,  how- 


ever, he  has  enclosed  liie  bod,  he  may  dc- 
fend  hb  poaftssion  against  an  intmder, 
wtthoot  right  s  for  where  bath  are  trcapaa- 
9Kn^p1i»r  eu  C9wSiU  defendtnUi.  Gra^ 
ham  V.  JUmtw.  467 

TRUST. 

See  Etiuxkok,  88. 


TRUSTEE, 

See  LiviTATioas,  Act  or,  «.  EviMaes, 
94u    Wimsp,?.    lfli0LvnTliAWs»4. 

VACANT  LAND. 
See  Act  or  Assxmu,  ],i2. 

VERDICT. 
Set  Erammrr,  3. 
Juries  have  no  power  id  alter  the  eoatmet 
beti^en  the  parties,  or  to  aabstitnt«  one 
soWstantially  different  A  ver£ot  so  fram- 
ed b  void.    fHiman  v.  £%.  5tfO 

WARRANT. 
SeeMiUTiA,5,6.  £ti]>bvci,25,86«  Di- 

aCBST,  1.      WaBBAHT  AHD  StTBTBT,  I.  5. 
btnOTSMIHT,  8,  3. 

I.  A  warrant  dated  hi  1763^  nnd  totally 
abandoned  until  1S18,  may  nve  no  right; 
but  it  may  give  a  parfeat  nght  if  k  IM 
been  followed  np  in  a  reaaonable  tmne  by 
a  survey  which  has  been  destroyed  wMMMit 
the  Graft  of  the  warranteei  or  it  may  gite 
a  right,  even  without  a  survey,  if  it  de- 
scribe the  land  with  reaaonable  eeftahstj, 
and  the  wairant^  has  taken  pnoicasioii 
under  it,  designated  the  boimdaries  m 
such  a  manner  as  to  be  well  known  to  the 
neighbours,  and  retained  a  eootfaned  pos- 
session until  the  thne  of  hb  sorvew  in 
1818.     Graham  v.  AU9re.  AMiT 

S.  A  warrant  bsned  smoe  tlie  act  of  8Sd 
September,  17M,  for  land  on  which  gfmin 
has  been  raised,  but  no  settlement  made 
with  a  view  to  residence,  and  the  suppatt 
of  a  fomily,  b  illegal  and  Toala  no  dcle. 
Branyan  v.  FUckenger,  501 

3.  R,  howcTcr,  an  improvement  be  bona, 
and  grain  raiaed  in  contemplation  oTfol- 
lowing  it  up  by  residenee,  and  tlib  deskn 
he  persevered  in  aeoordiog  to  law,  the 
title  will  relate  to  the  eommeneement  of 
the  improvement  0fUU 

WARRANT  AND  SURVEY. 

See  LiiOTA.Tioaa^cT  or,  1.    EvuiBacB, 
80.    Wabbast,  1. 

1.  After  a  warrantee  haa  had  a  wwntj 
made  and  marked  npon  the  gnmnd,  he 
has  folly  exercised  hb  rights  as  to  the 
land  to  be  appropriated,  and  the  eoatoma- 
ry  permission  to  toeatehb  grant  again,  can 
never  be  allowed  to  the  prejndiee  of  Oiinl 

Krsoos.    I^tlierefore,a  warrantee,  after 
ving  made  a  mrvey  on  the  gramd  «i  a 
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demipthrA  w»mnt,  protrMt  tht  IIbm  of 
die  amnrej  on  ptper,  to  ts  to  iDOhMte  huul 
wlueh  wat  not  «robraeed  by  the  Ikict 
*teai%ed  upon  the  groaod,  hit  title  to  the 
Itnd  thus  taken  in,  relMtet  onlj  to  the  re- 
tarn  of  toirey,  beeante  it  is  foumied  <m  a 
new  eontraet.  to  wbieh  the  assent  of  •the 
Commonwealth  Is  not  giren  until  that 
time,  yod  if  a  title  be  previooslj  acquired 
under  the  Commonwealth,  by  one  who 
had  no  notice  of  the  prolraetion  of  the 
lines  of  the  first  sarrey,  it  will  not  be 
affected  by  it.    Diggt  ▼.  Dvwnu^.    3iS 

S.  A  survey  thus  protracted  and  remaining 
In  the  hands  of  the  depo^  surreyor^  is  no 
iio6m  that  the  protraction  on  paper  is 
different  from  the  lines  marked  upon  the 
p-ound.  iM, 

3.  A,  took  out  a  warrant  in  trust  for  B,  on 
which  a  survey  was  made  in  the  folk»wiog 
Tear,  on  land  which  had  been  previouslr 
mtproved,  and  which  answered  tho  calls 
of  the  warrant.  The  sanrey  was  never 
returned,  but  B»  and  those  who  cUimed 
under  her,  constantly  resided  on  the  land. 
Fourteen  years  afterwards  a  second  sur- 
vey was  made,  by  vhtue  of  the  same  war- 
rant ott  other  land,  which  also  answered 
the  calls  of  the  warrant.  I'his  survey 
I  not  r^med,  nor  were  the  surveyiof 
leerpaid,  nor  was  any  improvement  inade 
on,  dispossession  taken  of,  the  premises. 
JEE^,  Chat  the  survey  was  void,  and  would 
not  prevail  against  a  fair  settler,  although 
he  had  aotoafnotice  oft  it,  before  he  began 
hii  setthnoaent.    Smith  v.  Fyits.         473 

WILL. 

Set  ObhuvIi  CtviT.   DETiai,l,9,   En- 
sncB,  S. 

1.  If  a  man,  having  two  wills  in  his  hand,  in* 
tendJM  to  destroy  the  last,  by  mistake  de- 
atroys&he  first,  the  Uw  does  not  require, 
in  order  to  revive  and  establish  the  will 
faitended  to  be  destroyed,  such  proof  as  is 
necessary  to  give  validity  to  an  original  will; 
VMT.  proof  by  two  witnesses.  jBurm  v. 
BUTM.  StS 

2.  Evidence  of  the  intention  of  the  testator, 
as  to  which  will  he  intended  to  destroy, 
may  be  rebutted  bv  eootrary  evklenee, 
thcNigh  by  but  one  witness.  ibid. 

d.  The  act  of  assembly  being  silent  as  tore- 
vocations  in  Uw,  questioBS  arising  on  such 
revocations,  must  be  proved  as  other  ntat- 
ters  oi  (act.  without  regard  to  the  form 
preeeribed  by  the  act  of  assembly,  for  the 
TCobate  of  wills.  ihid. 

t,  B,  G,  died,  leaving  to  survive  her  R,  H,  a 
daof^ter  of  T,  P,  deceased,  a  brother  of 
R,  G,  of  the  whole  blood,  and  a  nephew 
aad  several  nieces,  the  children  of  G,  P,  a 
brotherofR,G,  of  the  half  blood.  In  her 
life-time  R,  G,  inclosed  in  a  paper  which 
the  phMcd  b  a  mahogany  boi,  several 
bonds,  and  a  certificate  of  bank  stock, 
which  were  so  found  by  the  administrator 


after  her  doiili,  vkh  the  ironk,  «< /W*i?, 
jr,"  written  on  the  envelope,  la  R,'  G'sowa 
hand*wriUng,  which  was  proved  by  two 
wiiaesses.  She  also  incfosed  inherlife- 
tima,  in  another  paper,  which  was  so  found 
by  the  administrator  af^  her  deoeaK,  ae- 
teral  other  bonds,  afnonr  which  was  one 
from  G,  P,  toR,  G,  on  which  there  was  a 
testamentary  indorsement,  in  fiivour  of 
her  nephew,  the  son  of  G,  P,  dated  five 
years  before  her  death.  On  the  envelope 
of  the  last  mcntioaed  bonds,  the  words 
••Ftrthe  hmr9  ofOy  P,"  were  written  in 
the  hand-writing  of  R,  G,  which  was  also 
proved  by  two  witnesses.  The  papers  so 
directed  and  indorsed,  remained  in  the 
possessioB  of  R,  G,  during  her  life,  with- 
out her  having  made  any  delivery  of  them, 
in  any  form,  or  having  eomrounicated  the 
circumstance  to  any  one.  JKr^  that  the 
papers  so  indorsed,  could  not  be  admitted 
to  probate,  as  a  wiU  in  writing  of  R,  G. 
Phtmatead^t  .S^peoL  S45 

wmlESS. 

See  EriBBircB,  K  S.  IS,  «>,  91.  93.  34^  35. 
Will,  1,9",  3.    CoumT,4. 

1.  It  is  no  objection  to  the  eompeteney  of  a 
witness,  that  he  believes  himself  interest- 
ed in  the  event  of  the  suit,  when  in  fiwt, 
he  is  not  so.    Long  v.  Bmley.  989 

9.  Nor  will  an  honorary  engagement  which 
cannot  be  enforced  at  law,  exclude  his 
testimony.  ibid. 

3.  A  witness  cannot  deprive  a  suitor  of  his 
testimony,  by  becoming  interested,  for  the 
purpose  of  rendering  himself  incompetent 

ibid, 

4.  If  a  witness  state  hb  imprenions  from 
particular  chncumstanees^  without  sutiog 

,  what  those  circumstances  were;  e.g,  if  he 
state,  that  **  in  all  the  different  con  vena- 
tions with  I,  8,  he  always  understooil  the 
said  I,  S,  allowed  the  land  in  dispute  to  be 
the  property  of  C,S,"  and  nothing  more, 
his  deposition  cannot  be  read.  Sumpton 
T.  San^itim.  399 

5.  A  witness  in  a  civil  suit  may  be  compelled 
to  give  evidence  which  may  affect  his  in- 
terest, provided  it  does  not  tend  to  con- 
vict him  of  a  crime,  or  subject  him  to  a 
penalty.    Bakdv.  Cochran,  397 

6.  The  grantor  in  a  deed,  is  a  competent 
witness  to  prove  that  when  he  executed 
it,  he  had  no  title.    Brown  v.  Domdnt*. 

494 

7.  One  who  has  purchased  land  in  his  own 
name, but  as  agent  and  trustee  of  another, 
to  whom  he  afterwards  conveyed  the  legal 
title,  is  a  good  witness  to  prove  the  trust. 

ibiii 

8.  The  Court  will  not  reverse  a  judgment 
for  errors,  whieh  an  inferior  Court  may 
commit,  in  the  course  of  a  preliminary  ex- 
amination of  a  witness,  which  is  totally  un- 
necessary to  his  admission.  *  ibid, 

9.  A  witness  may  be  permitted  to  swear  for 


Digiti 


zed  by  Google 


I 


588  INDEX. 


whom  Ml  tpplioitMMi  WM  inlMMM  bj  Mm  i1ioq(Ii  Hm  r06tgDMKM6  of  boi  be  wtt  coii« 

pencMi  wbo  pitt  it  fano  the  land  oSee.  bnaakim  to  hw,  bat  the  writ  will  Mtope- 

wbether  be  tpeeki  from  took  kMwIedge  rate  at  a  npenedeat.    MagiU  v.  JEom/:- 

at  will  entitle  bim  to  belief  b  a  Batter,  man,                                                  H7 

rf  wbieh,  the  hny  are  to  jodtt.  Xemee^  9.  Wbere  a  writ  of- eriiMr  te  brought  br  the 

Mtmcmfr^JUmk^                             §A  pWotaff;' ihit  Coort  m^  eater  Miebjnds- 

BMNitafteiight  toha?e  beeneatei^  below; 

WRIT  OF  BBBOR.  but  whereit  is  brought  bj  the  defeadant. 

See  Aw^A-noir,  5.     P«.w»  tain,  1.  S^JSS^T  J^SL^^.^F^SS^i 

CBB-noBJon,  1.    Encfm«,5.  I^S^fc^     ^^^         j  inHiimv 

!«.  iL  eame  ii  well  mMyvod  bj  wnt  of  erroty 


S-..  %.  a.  <x, 

Ewo  OF  V<a.  IV. 
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